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ACT:

Contenpt of Courts Act, 1971, s. 19(1)(b)-Order of Hi gh
Court obtained by / giving express undertakings-Deliberate
breach-Pl ea of ‘consent order’-M sconduct anounting to
contenpt of court.

HEADNOTE:

The def endant - appel |l ant obtained an order of the Hi gh
Court by giving an express undertaking to vacate the suit-
premises within a nmonth and a half of ~ receiving a notice
fromthe plaintiff-respondents that they required the sane.
The undert aki ngs were deliberately flouted, and the
appel lant did not tender an apology at any stage. The Hi gh
Court convicted himunder the contenpt of courts Act, 1971
s. 19(1)(b) for msconduct anounting to contenpt. The
appel | ant contended before this court that there had been no
breach of any undertaking, and that he had only entered into
an agreement to which an order of the court had -been
appended.

Di sm ssing the appeal, the Court,

N

HELD : This is a case of a perverse and deliberate
flouting of undertakings given by a litigant who, evidently
had no intention to abide by them The undertakings seemto
have been taken very |lightly by himas nmere cloaks for
obtaining an order which would not have been passed but for
t he undertakings. [787F- G

(2) The case before us being a case of a deliberate
violation of an undertaking to the court, the effect was the
same as that of breach of an injunction. [788-(C

Hal sbury’s Laws of England 4th Edn. Vol. 9 page 42
(para 71) and page 44 (para 75) Dashwood v. Dashwood (1927)
(71 Sol. Jo 911) referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 88 of
1975.

Fromthe Judgment and Order dated the 10-1-75 of the
Gujarat High Court in NCA 576/74 in C.R A No. 1020 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

1971.

M F. Thakkar and S. S. Khanduja for the Appellant.

M C. Shah and M V. Goswani for Respondents.

The Judgnent of the Court was delivered by

BEG J.-This is an appeal under Section 19(1) (b) of
the contempt of Courts’ Act, 1971. The def endant - appel | ant
was convicted by the Division Bench of the H gh Court of
Gujarat for having deliberately violated an order secured
fromthe Hi gh Court on 22 January, 1973, upon undert aki ngs
given to it. The very first termof the order is :

"The defendant gives solemn wundertaking to this

Hon’ bl e High Court that he will vacate suit prem ses by

handi ng over the key of the prenises to the Court of

the Cvil Judge, Junior Division, Anand, in pursuance

of the decree within one and a half nonths after

receipt of the notice fromthe Plaintiffs that the

plaintiff Dr. 1. C° Boni-has returned from abroad and
intends to start nmedi cal practice in the suit
prem'ses™.

787

He al so undertook to clear the arrears of nmesne profits and
to continue to pay them regularly as and when due.
Furthernore, he undertook not to part wth possession in
favour of any person other than the |andl ord decree-hol der
until he received'the notice contenplated by the first
condition. It is not' disputed that the appellant received
that notice on 10 Cctober, 1974. There is- nothing in the
conditions of the undertaking to inply that it was nmerely a
consent order passed upon an agreenent between the parties
to which the order of the Court had been superadded. The
order incorporated expr ess- undert aki ngs to the Court
al t hough these nmmy have induced the plaintiff to agree to
the passing of the order in the formin which it was passed
instead of pressing for an order of  dismissal 'of the
revi sion application before the  H gh Court after which he
coul d have executed his decree imedi ately. This feature, in
itself, could not convert the order actually passed upon the
undert aki ngs given into a nere consent order. It was clearly
a case of express undertakings to the court incorporated in
the order. The order passed on 22 January, 1973, ended as
follows :

“"In view of the respective undertakings given by
the parties to this proceeding which undertakings are
on record, the petitioner does not wish to proceed with
this CRA and does not, therefore survive: The
application is dismissed. No order as to costs in this
ci rcunst ance of the case.”

The def endant-appellant not only did not abide by the
undert aki ngs given to the H gh Court but his Counsel took up
the inpossible position that it was a nere agreenent between
the parties to which an order of the Court “had been
appended. On this flimsy and unsustainable ground, an
argunent put forward before us was that there was no breach
of any wundertaking. The H gh Court found that express
undertakings had been violated. W have no hesitation
what scever in holding that the Hgh Court’s finding is
correct upon the recorded adnissions on behalf of the
def endant -appel lant. It is true that the defendant appell ant
surrendered possession after the initiation of contenpt
proceedings in 1974. But, that made no difference to the
initial wong conmtted.

Anot her feature of the case is that the appellant gave
no sign of even regret at any stage not to nention an
apol ogy of any kind. Even in this Court, |earned Counsel for
the appellant took up the inpossible position that there had
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been no breach of any undertaking. W agree with the High
Court that this is a case of a perverse and deliberate
flouting of undertakings given by a litigant who, evidently,
had no intention to abide by them The undertakings seened
to have been taken very lightly by himas nere cloaks for
obtai ning an order which would not have been passed but for
the undertakings. The High Court rightly observed that it
had no option except to convict the appellant and to
sentence himto three nonths inprisonnent in civil jail.

Before parting wth this case we nmay refer to
Hal sbury’s Laws of England-Fourth Edn. o0l. 9, page 42
(paragraph 71) where, after citing Dashwood v. Dashwood(1)
for the proposition that, when a
788
party fails to conply nmerely with the terns of a consent
order, "the remedy of the injured party is to apply, not for
conmittal, but for an —order for specific performance or an
i njunction, and then to base proceedings for contenpt on any
subsequent breach", the observation is nmde : "Were,
however, there is an express direction or undertaking in the
body of the order, a breach wll enable an inmediate
application for comittal to  be nmade". In the same vol une,
at page 44 (para 75) we find the |aw thus stated

"An undertaking given to the court by a person or
corporation in pending proceedings, on the faith of
whi ch the court 'sanctions a particular course of action
or inaction, 'has the sane force as an-injunction nade
by the court and a breach of the wundertaking in

m sconduct amounting to contenpt”.

The case before us being a case of a deliberate
viol ation of an undertakings to the Court the effect was the
sanme as that of breach of an injunction.

Consequently, finding ourselves'in agreenment with the
Hi gh Court, we affirm the judgment and order of the High
Court and dismss this appeal wth costs.

M R Appeal dism ssed.
789




