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ACT:
I ndi an | ncome Tax Act, 1922--S. 9--lrrecoverabl e rent--1f
coul d be deducted frominconme from property of only one
year - - Exemption--1f coul d be given only once.

HEADNOTE:

Wi | e assessing the incone of the assessee under the head
"property’ the Income Tax Authorities allowed for one year
deduction of a part of a |large sumof unrealised rent but
rejected the claimfor exclusion of the remainder during the
three subsequent assessnent years. Before the Tribunal the
aut horities contended that no deduction could be clainmed by
the assessee for nore than one assessnent year. The  Tribu-
nal held that to the extent the irrecoverable rent had not
been exenpted in the previous assessment year, _should  be
exenpted in the subsequent years from the -income from
property of the assessee. The High Court answered the refer-
ence in favour of the assessee.

Di sm ssing the appeal to this Court,

HELD: There is no reason why the assessee should becone
disentitled claimthe benefit of the exenption in respect  of
the balance of the irrecoverable rent in subsequent vyears
subject to the condition that in no ’'year the deduction
woul d exceed the anpbunt of rent payable for a year. [206 B]

Section 9 of the Indian Income Tax Act, 1922 provides
for conputation of income fromproperty on a notional basis.
Wi | e conmputing the income fromthe property the tax Author-
ities have to take into account its bona fide annual - val ue.
The fact that the rent due fromthe tenant had beconme irre-

coverabl e woul d be known only in subsequent years. Section
9(1) of the Act does not deal with deductions in respect of
irrecoverable rent. Item 38 in Notification No. 878F dated

March 21, 19.22 exenpts from paynent of tax such part of
the incone in respect of which tax is payabl e under the head
"property’ as is equal to the ampunt of rent payable for a
year but not paid by a tenant of the assessee and so proved
to be lost and irrecoverable. [205 B-D

The underlying object of the exenption granted by item
38 is that the assessee shall be entitled to clai mdeduction
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under the head 'property’ in respect of the notional renta
income which, it subsequently so transpires, was never

received by himbut on which he had to pay tax. Al t hough
item38 fixes the limt of deduction which is permissible in
one year, there is nothing in the |anguage of that item to
warrant the inference that the benefit of the exenption can
be clainmed only once. There is also nothing in the | anguage
of that itemto indicate that in respect of the bal ance of
the irrecoverable rent. no relief is permssible even though
tax on that bal ance amount too had been paid by the asses-
see. [208 C D

Daljit Singh v. Comm ssioner of Income-tax, Delhi, 52
I.T.R 933 not approved.

JUDGVENT:
Cl VI.L APPELLATE JURI SDI CTION: Givil Appeal Nos. 150-1542
of 1971.
(From the Judgnent and Order dated 18-12-1969 of the
Al-l ahabad Hi gh Court in Income Tax Reference No. 328/64).
G C. Sharma, P.L. Juneja and S.P. Nayar, for the Appel -

| ant .

S.C. ~ Manchanda, V.C. Prashar & U jal Singh, for the
Respondent .
203

The Judgrent of the Court was delivered by

KHANNA, 'J.--These three appeals on certificate by the
Conmi ssi oner. of Income-tax are agai nst the judgment of the
Al | ahabad High Court whereby the Hgh Court answered the
foll owi ng question referred to it under section 66(1) of the
I ndi an I ncone-tax Act, 1922 (hereinafter referred to as the
Act) in favour of the assessee respondent and against the
revenue:

"Whether in the facts and ci rcumnst ances
of the case, the assessee is entitled for each of
the years under consideration to the exclusion
from the income under the head 'property’ - of an
amount equal to the irrecoverable rent of the
Grand Hotel property for one year which has . not
been so excluded in the precedi ng assessnments ?"

The matter relates to the assessnent years 1957-58,
1958-59 and 1959-60.. The assessee is the owner of a build-

ing known as Grand Hotel in Civil Lines Delhi. ~The incone
from this building was assessed fromyear to year under
section 9 of the Act as inconme from property. Subsequent |y
there was a dispute between the assessee and her tenant.
Protracted Ilitigation followed and ultimately a conprom se

was reached between the assessee and the tenant as per
conprom se deeds dated Decenber 8, 1954 and July 9, @ 1955.
According to the assessee:, a total amount-of Rs. 1,85,892
representing rent due on account of Gand  Hotel becane
irrecoverable fromthe tenant. At the time of the assessnent
year 1956-57 the assessee was able to secure deduction under
item No. 38 of the Governnent of India notification No.
877F dated March 21, 1922 as regards wunrealised rent in
previ ous years. The assessee nade sinmilar clains for
deduction at the tine of the assessnent for the years 1957-
58, 1958-59 and 1959-60. The claimwas not specifically
made before the Incone tax Officer but was nade in appea
before the Appell ant Assistant Comm ssioner. The Appellate
Assi stant Comm ssioner declined to entertain the claim nade
at such a late stage. Wen the natter went up before the
Tribunal in further appeal, the Tribunal pernmitted the
assessee to raise that point before it. It was then urged
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on behalf of the department that in view of the deduction
nmade for the assessnent year 1956-57, no further deduction
could be clainmed by the assessee for the subsequent years.
Thi s contention advanced on behalf of the department was
not accepted by the Tribunal. The Tribunal took the view
that the claimcould properly be made for the deduction in
the assessnent for the three years with which we ale con-
cerned in spite of the fact that such claimhad been all owed
in assessee’s favour in the year 1956-57. On this view the
Tribunal directed the Income-tax Officer to conmpute the
total rent which had becone irrecoverable in respect of
Grand Hotel property. The Tribunal further directed that to
the extent the-irrecoverable rent had not been exenpted in
the previous assessnent for 1956-57 shoul d be exenpted
during the year under appeal in so far as inconme from
property was concerned. On application filed by t he
Conmi ssi oner of I'ncone-tax the question reproduced above was
referred to the H gh Court. The Hgh Court, as stated
above, answered the question in the affirmative in favour of
the assessee.

204

In appeal before-us M. Sharma on behalf of the appel-
lant has assailed the judgment of the High Court. As
agai nst that, M .. Manchanda on behalf of the assessee-

respondent / has canvassed for the correctness of the view
taken by the H gh Court.

Before dealing with the contentions advanced before us,
it would be appropriate to refer to the relevant provisions
on the subject. Section 9 of the Act deals with tax pay-
abl e under the head "I'ncome from property". According to
that section, the tax shall be payable by an assessee under
the head "Income fromproperty” in respect of the bona fide
annual . value of property consisting of any. buildings or
| ands appurtenant thereto of which he is the ' owner, other
than such portions of such property as he may occupy for the
pur poses of any business, profession or vocation carried on
by himthe profits c,f which are assessable to tax, subject
to certain all owances. These al | onances have been speci -
fied in section 9, but for the purpose of present appeals it
is not necessary to .refer to them "Annual  value" any
property, for the purpose of section 9, shall, according to
subsection (2) of that section, be deened to be the sum for
which the property mght reasonably be expected to let from
year to year. Subsection (2) is followed by a nunber of
provi sos, but we are not concerned withthemin these ap-
peal s. Section 60 of the Act enpowers the Central Govern-
ment to nake exenptions. According.to the section, the
Centr al Government may, by notification in._the Ofi-
cial .Gazette,, nmmke an exenption, reduction /in rate or
other nodification, in respect of inconme-tax in favour of
any class of income, or in regard to the whole or any part
of the income of any class of persons. |In exercise of the
powers conferred by the above section the Central Governnent
i ssued notification No. 878F dated March 21, 1922. 1tem 38
of that notification reads as under

"The follow ng classes of incone shall be exenpt from
the tax payabl e under the said Act:

(38) Such part of the inconme in respect of which the
said tax is payable under the head 'property’ as is equal to
the ampunt of rent payable for a year but not paid by a
tenant of the assessee and so proved to be lost and irre-
coverabl e, where--

(a) the tenancy is bona fide;
(b) the defaulting tenant has vacated or steps
have been taken to conpel him to vacate the
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property;
(c) the defaulting tenant is not in occupation
of any other property of the assessee;

(d) the assessee has taken all reasonable steps
to substitute | egal proceedings for the recovery of
the unpaid rent or satisfies the Incone-tax O ficer
that |egal proceedings woul d be usel ess; and
205

(e) the annual value of the property to which
the wunpaid rent relates has been included in the
assessee’s income of the year during. which that
rent was due and incone tax has been duly paid on
such assessed incone."

Section 9 of the Act nmmkes provision for conputation of
incone fromproperty on a notional basis. According to this
section, the incone shall be taken to be the bona fide
annual value of 'the property. In nmaking the conputation,
certain all owances which are nentioned in section 9 would
have to be deducted. |n case the property in question was
i'n ~occupation of atenant, the taxing authorities have,
whil e conputing the incone fromthat property, to take: into
account its bona fide-annual value. The questions to wheth-
er the tenant who was in occupation of the property has,. in
fact, paid'the rent or not would not enter into considera-
tion at that stage, unless it be found that the rent due
fromthe tenant has becone irrecoverable. The fact that the
rent due fromthe tenant has become irrecoverable would in a
majority of cases be known only in subsequent years and not
in the year during whichthe tenant has remained in occupa-
tion. None of the clauses dealing with all owances which are
perm ssi ble wunder section 9 (1) of the Act deal with rent
due from a tenant which remains irrecoverable. It was to
neet such an eventuality that exenpti on was granted as per
item No. 38 in notification No. 878F dated March 21
1922. Item 38 exenpts from paynent of tax such part of the
inconme in respect of which tax is payable under the head
"property’ as is equal to the ampunt of rent payable for a
year but not paid by a tenant of the assessee and so . proved
to be lost and irrecoverable. In order to claimthe benefit
of the above exenption, the assessee has also to show that
the requirements of clause (a) to (e) of item 38 have been
sati sfied. It was not disputed before the Hi gh Court that
conditions nentioned in clauses (a) to (e) of item No. 38
had been fulfilled in the instant case. The di spute between
the parties centres on the point as to whetherin the event
of the amount of the irrecoverable rent being nore than the
amount of rent payable for a year, the assessee can claim
the deduction only in one year equal to the amount of rent
payabl e for a year, or whether the assessee can cl ai mdeduc-
tions for the balance of the irrecoverable rent in subse-
guent years also. In other words, the question is whether
in the event of the ampunt of irrecoverable rent being nore
than the anmpunt of the rent payable for a ‘year of the
property, the assessee can claimthe benefit of the exenp-
tion nentioned in item 38 only once or whether the assessee
can claimthe benefit of that exenption in successive years
also till such tine as. the assessee gets relief in respect
of the whole of the anmount of irrecoverable rent. Both the
Tri bunal and the H gh Court took the viewthat it would be
perm ssible to claimthe benefit of the exenption in succes-
sive years. After hearing the learned counsel for the
parties, we find no cogent ground to take a different view

The | anguage of item 38 which has been reproduced above
shows that if other conditions. are satisfied, the deduc-
tion which can be clained by the assessee at an assessnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

cannot exceed the anount of
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rent payable for a year. The itemthus places a lint in
respect of the deduction which is permissible in an assess-
ment for one year. In case, however, the amount of irrecov-
erable rent exceeds the ampunt of rent payable for a year
the right of the assessee to claimthe benefit of the above
exenption does not, in our opinion, get exhausted by his
having clained exenption in one year. W land no cogent
reason as to why the assessee should beconme disentitled to
claim the benefit of the above exenption in respect of the
bal ance of the irrecoverable rent in subsequent years sub-
ject to the condition that in no year the deduction would
exceed the ampunt of rent payable: for a year. the asses-
see, it has to be borne in mnd, seeks exenption in respect
of the notional -rental incone which he, in fact, never
recei ved but on which he had in terns of section 9 of the
Act to pay -tax. The underlying object of the exenption
granted by item 38 is that the assessee shall be entitled to
claim deduction ’'under the head 'property’ in respect of
the notional rental inconme  which, it subsequent |y SO
transpires, was never received by himbut on which he had to
pay tax. Al't hough item 38 fixes the limt of deduction
which is permssible in one year, there is nothing in the
| anguage of that itemto warrant the inference that the
benefit of the exenption can be clained only once. There is
also nothing in the |Ianguage of that itemto indicate that
in respect of the balance of the irrecoverable rent, no
relief is pernissible even though tax on that bal ance anpunt
too has been paid by the assessee. It is well settled that
there is no equity about tax. if the provisions of a taxing
statute are clear and unanbi guous, full effect nust be given
to themirrespective of any consideration of equity. Wer e
however the provisions are couched in | anguage which is not
free from anbiguity and admits of two interpretations, a
view which is favourable to the subject should be adopt-
ed. The fact that such an interpretation is also in conso-
nance with ordinary notions of equity would further ~fortify
the court in adopting such a course.

M. Sharma has invited our — attentionto the judgnent of
t he Punjab High Court in the case of Daljit~ Singh v
Comm ssi oner of |ncome-tax Del hi (1) wherein the Punjab High
Court took a different view For the reasons stated above,.
we prefer the view taken by the All ahabad H gh Court in the
j udgrment under appeal to that of the Punjab High Court in
Daljit Singh's case.

The appeal consequently fails and is dismssed with /costs.
One hearing fee.

P.B.R Appeal di s-
m ssed.

(1) 52 1. T.R 9 33.
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