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Leave granted.

2. The appellant - Bharat Petroleum Corporation Ltd.
(also referred to as BPCL) is a Public Sector Undertaking
under the admnistrative <control of the Mnistry of
Petroleum & Natural Gas, Union of India, engaged in
refining, distributing and selling petrol eum products, such
as Mtor Spirit (MS/Petrol), Hgh Speed D esel (HSD),
Ker osene, Liquefied Petroleum Gas (LPG, etc. all over the
country. It is the successor-in-title of Burmah-Shell Gl
Storage and Distributing Conmpany of India Ltd. (for short

‘Burmah Shell’).



3. On 2.9.1971, Burmah Shell took on |ease a piece and
parcel of |and adneasuring about 680 sg.yds. bearing CTS
Nos. 339 and 339/1 situated at V.N. Purav Marg, Chenbur,
Munbai, for the purpose of a Storage Depot or Service
Station with the right to erect and maintain all manner of
equi pnent, plant, nmachinery, tanks, punps and structures.
In the said plot, Burnah Shell erected and installed the
D spensing punps together with underground tanks and ot her
equi pnent, fittings and facilities for storage of petrol,
Hi gh Speed Diesel (HSD) and other products and constructed
sone structures for carrying on the business of sale and
supply of such products. The said service station is also
referred to as a Retail Petroleum Qutlet (for short ‘the
RPO ). On 1.4.1972, the appellant entered into a Di spensing
Punp and Selling Licence agreenent (for short ‘DPSL
Agreenment’) with the respondent, appointing it as the
dealer for selling the petrol eum products of the appell ant

fromthe said RPO

4. The undertaking of Burmah Shell was taken over by the
Centr al Governnment and subsequently vested in Bharat
Pet rol eum Corporation Ltd., appellant herein, in accordance
with the provisions of the Burmah Shell (Acquisition of

Undertakings in India) Act, 1976 on 24.1.1976.



5. The respondent had originally two partners, Dharma Vir
Joshi and Mahesh Mangtani and on the death of Dharma Vir
Joshi a fresh deal ership agr eenent descri bed as
‘Di spensing Punp and Selling Licence’ was executed between
the appellant and respondent on 1.12.1995. In terns of the
said agreenent, the respondent was functioning as a dealer

of the appellant.

6. During a surprise inspection on 9.3.2007 carried out
by the Quality Control Cell of the appellant in the
presence of the Manager of the respondent, it was noticed
that one of the dispensing units (No.O C 3633) was giving a
short delivery of 20 ml. of HSD (that is, when tested for
accuracy against a five litre calibrated neasure, the
di splay showed 5.02 litres). Wen the Dispensing Unit was
checked on flash node 55555 twice, it gave short delivery
of 210 m. (that is as against 5 litres, the display showed
5.21 litres). Therefore, the Electronic Register Assenbly
(ERA) of the said dispensing unit was renoved fromthe Unit
and was sent for inspection to MDCO - the manufacturer of
the dispensing Unit. MDCO gave a report on 27.3.2007
stating that there was a deviation in the counting ERA and

the Mcrocontroller chip hardware in the ERA was not the



original conponent supplied by them with the D spensing
Unit. The appellant, therefore, issued a show cause notice
to the respondent onl2.6.2007 alleging that the respondent
had mani pul ated/altered the original chip with a view to
making illegal gain by cheating the custoners of the
conmpany, thereby causing breach of trust, and calling upon
the respondent to show cause within 15 days, as to why
action should not be taken including termnation of the
deal er shi p. The respondent sent a reply dated 10.7.2007

denying the allegations in the show cause noti ce.

7. The respondent filed a suit (Suit No.913/2008) in the
Court of Small Causes, Bonbay for the following reliefs

(a) for a declaration that it 1is the tenant of the
appellant in respect of the structures and equipnent and
sub-tenant of the appellant in regard to the |and conprised
in the suit premses (CTS Nos. 339 and 339/1, V.N Purav
Marg, Chenbur, Minbai, neasuring 6118 sq. ft.); (b) for a
declaration that the supply of petrol and petroleum
products by the appellant at the suit premses was an
essential supply under section 29 of the Mharashtra Rent
Control Act, 1999; (c) for a declaration that the show
cause notice dated 12.6.2007 was illegal and did not

constitute a just and sufficient cause for cutting off or



wi t hhol ding the essential supply of petrol and petrol eum
products; (d) for a permanent injunction restraining the
appel lant from forcibly dispossessing respondent from suit
prem ses or in any manner interfering with the possession
of the respondent in regard to the suit prem ses; and (e)
restraining the appellant from withholding or cutting off
the supply of petrol and petrol eum products from the suit
prem ses. An application for tenporary injunction was also
filed to restrain the appellant from forcibly di spossessing
the respondent from the premises or interfering with its
possession of the suit premses and from wthholding or

cutting off of any supply of petrol and petrol eum products.

8. The appellant resisted the suit and the application
for tenporary injunction by contending that the respondent
was neither a tenant, nor a sub-tenant, nor a deened
tenant. The Court of Small Causes by interim order dated
13.5.2008 directed the appellant to maintain status quo as
on that date, that is, the respondent “shall remain in
possession of the suit prem ses” and the appellant shall
“continue to supply petrol and petroleum products to the
petrol punp in the suit premses”, till the prelimnary
Issue regarding jurisdiction to entertain the suit was

franmed and a deci sion was rendered thereon.



9. Feeling aggrieved, the appellant filed an appeal. A
Division Bench of the Small Causes Court, by order dated
26.8.2008, partly allowed the appeal. It set aside the
order of the trial court in so far as it directed the
appellant to continue the supply of petrol and petroleum
products in the suit premses to respondent. The direction
that the appellant shall maintain status quo by permtting
the respondent to continue with the possession of the suit

prem ses was not disturbed. The appellate bench held that

the respondent had prina facie established its induction in
the suit premises as a licensee in the light of the
agreenents dated 1.4.1972 and 1.12.1995. The said order
dated 26.8.2008 of the appellate bench of the Small Causes
Court was challenged by the respondent by filing WP

No. 6689/ 2008, to the extent it reversed the direction for
supply of petroleum products. The said order was also
chall enged by the appellant in WP.No.8130/2008 to the
extent that it permtted the respondent to remain in

possession of the suit prem ses.

10. The respondent’s wit petition (WP No.6689/2008) was
dismssed by a learned Single Judge by judgnent dated
1.10.2008. The writ petition filed by the appellant (WP

No. 8130/ 2008) was disposed of by a brief order dated



29.1.2009, observing that “lInstead of getting enbroiled
with the larger issues raised in the present petition, in
ny opinion, interest of justice would be subserved if the
petition is disposed of, by clarifying the order of status
quo granted by the Lower Court to nean that the said order
of status quo shall not preclude the petitioner (BPCL) from
taking recourse to recovery of possession of the suit
property from the respondent (plaintiff) by follow ng due
process of law including by resorting to action under the
provisions of the Public Premses Act, if permssible.”
The said order is challenged in this appeal by special

| eave.

Subsequent events

11. Certain subsequent events require to be noticed. The
respondent filed a second suit (Suit No.2557/2008) in the
Cty Gvil Court, Mnbai, praying for the follow ng
reliefs: (a) a declaration that supply of petrol and
petrol eum products in the suit premses to respondent by
the appellant is an essential supply under the Essential
Commodities Act, 1955; (b) for a declaration that the
notice dated 12.6.2007 is illegal and a further declaration

that the appellant is not entitled to term nate/set aside



t he deal ership under the agreenment dated 1.12.1995; and (c)
for an injunction restraining the appellant from stopping
the supply of petrol and petrol eum products or acting upon

the notice dated 12.6. 2007.

12. On 19.3.2009, the appellant term nated the deal ership
agreenent and infornmed the respondent that it shall have no
right to use the retail outlet premses for any purpose
what soever and the facilities (Mdtor Spirit and/or H gh
Speed Diesel punps, storage tanks, pipes and fittings and
all other facilities erected and provided by the conpany at
the retail outlets) or to sell any petrol eum products |ying
in the retail outlets. Supply of petroleum products to the
said Retail Petroleum Qutlet was also stopped. The said
term nation however nmade it clear that the order was
wi thout interfering with or disturbing the order of status
quo in regard to the possession passed on 30.5.2008 and
affirmed the orders dated 26.8.2008 and 29.1.2009 passed by

t he appell ate bench and the Hi gh Court respectively.

13. The respondent filed a third suit (Suit No.706/ 2009 in
the Cty Cvil Court, Bonbay) for the followng reliefs

(a) a declaration that the termnation notice dated
19.3.2009 was illegal and wunenforceable and that the

deal ership agreenent dated 1.12.1995 continues to subsist;



(b) for a permanent injunction restraining the appellant or
giving effect to the termnation notice dated 19.3.2009;
and (c) for an order restraining the appellant from
di sconti nuing or wthholding supply of petrol and petrol eum
products and CNG to the petrol punp prem ses and declare
that the supply of petrol and petroleum products to the

said prem ses is an essential supply.

Contentions of appell ant

14. The appellant has urged the follow ng contentions

(a) The dealership granted by the appellant in favour of
the respondent was in the nature of an agency for sale of
the petrol eum products supplied by the appellant, in the
appel lant’s property, under the appellant’s enblem (BPCL
Petrol Punp or Service Station). The respondent as the
deal er/ agent uses the petrol punp premses and the
equi pnents therein as an agent of +the appellant. The
respondent does not have any right, title or interest in
the premses. (b) A person appointed by the appellant, as
its dealer to sell the petroleum products supplied by the
appel l ant through the conpany retail outlet prenises under
the terns of a Dispensing Punp and Selling Licence (DPSL)

agreenment, on termnation of the selling agreenent -



cessation of supplies ceases to be a dealer. Consequently
he can neither sell any petroleum products in the retail
outlet premses, nor use the appellant’s retail outlet
prem ses or facilities for any other purpose, nor create
any obstruction to the running of the retail outlet by the
appel lant directly or through another dealer - regular or
ad hoc. (c) Even if the termnation of the dealership is
invalid, the only relief that could be clainmed by the ex-
deal er/agent is award of conpensation. A court could not
t herefore gr ant t enporary i njunction requiring t he
appellant to maintain status quo, thereby permtting the
respondent to hold on to the petrol punp prem ses and
prevent the use thereof by the appellant in the manner it

deens fit.

Contenti on of Respondent

15. The respondent contended as follows: (a) The DPSL
agreenent executed on 1.4.1972 appointing the respondent as
a dealer, granted an exclusive licence to the respondent to
use the petrol punp prem ses for a period of 15 years; that
as the licensee is in |lawmul occupation of the prem ses, he
could not be dispossessed forcibly from the prem ses but
could only be evicted in a manner known to law. (b) As it

was in possession of the premises as a licensee as on



1.2.1973, it becane a deened tenant by virtue of Section
15A of the Bonbay Rents, Hotel and Lodging House Rates
(Control) Act, 1947 (for short ‘the old Bonmbay Rent Act’);
and consequently it becane entitled to the protection
against eviction under that Act. Wwen the said Act was
repeal ed and replaced by the Maharashtra Rent Control Act,
1999 (for short ‘the MRC Act’); the protection against
eviction continued to be available to it under the MRC Act.
(c) There was no error or defect in the Dispensing Unit and
the decision to suspend the supplies and ternminate the

licence were illegal and unwarrant ed.

Questions arising for consideration

16. On the contentions raised, the questions that arise

for our consideration are :

(i) Wiat is the nature of a licence that is granted to the
respondent by the appellant under the DPSL agreenent ?

(ii) Whether the Hi gh court was justified in upholding the
grant of an interim order of status quo directing the
appel | ant not to interfere with t he respondent’ s
‘possession’ of the petrol punp premses and requiring the
appellant to resort to appropriate legal action to secure

possession fromthe respondent ?

(iii) Whether the Ilicence to use the petrol punp
prem ses for the purpose of sale of the petrol eum products



of the appellant granted to respondent on 1.4.1972 could be
construed as a licence as defined in Section 5(4A) of the
old Bonbay Rent Act so as to attract section 15A of the
said Act which provided that any person who was in
occupation of any premses as a licensee as on 1.2.1973
shall on that date be deened to have becone a tenant of the

| andl ord in respect of the prem ses in his occupation ?

The contract

17. Both parties agreed and submitted that the rights and
obligations of parties are governed by the terns of the
DPSL agreenent dated 1.12.1995. W may therefore refer to

the rel evant provisions thereof

“WHEREAS the Conpany has at the request of the
Li censees agreed to permt the Licensees to enter
upon the Conpany’s prem ses described in the
Schedule and shown on the blueprint attached
hereto (hereinafter referred to as “the said
prem ses”) as the Licensees of the Conpany for
the purposes, and upon the ternms and subject to
the conditions hereinafter nentioned. ..

NOW THESE PRESENT W TNESS AND | T IS HEREBY AGREED
AND DECLARED AS FOLLOWS :

“1. Subj ect to t he condi tions cont ai ned
hereinafter the Conpany hereby grants Licence
unto the Licensees for a period of 15 (fifteen)
years and during the continuance of this Licence
to enter upon the said premises and to use the
Motor Spirit and/or H S.D. Punps, Storage Tanks,
Pipes and Fittings and all other facilities
erected and provided by the Conpany upon the said
prem ses, and also any additional facilities at
any time during the continuance of this Licence
provided by the Conpany upon the said prem ses
(all of which are hereinafter for  brevity
referred to as “the said facilities”) for the




purpose of the sale of Mtor Spirit and/or
HS D, Mtor Gls, Geases and other Mtor
accessories, as the Licensees of the Conpany. The
Conmpany expressly reserves to itself the right to
take back the whole or any portion of the said
prem ses or the said facilities or alter them at
any time during the continuance of this Licence
at its sole discretion.

X X X X

4. The said premses and the said facilities
shall at all tinmes during the continuance of this
Licence remain the absolute property and in sole
possession of the Conpany and no part of the said
facilities shall be renoved by the Licensees nor
shall the position of any constituent part
thereof or of the said prem ses be changed or
altered without the previous witten consent of
t he Conpany.

5. The premses and the said facilities hereby
| icensed to the Licensees shall only be used for
stocking and selling/dispensing the Petroleum
Products of the Conpany and shall not be used for
any other purpose except as may be permtted in
writing by the Conpany.

X X X X

9. Neither the Licensees nor the Licensees’
servants or agents shall interfere in any way
with the working parts of the punps or other
equi pnent provi ded by the Conpany.

X X X X

12. This Licence my be termnated wthout
assigning any reason whatsoever by either party
giving to the other not |ess than ninety days
notice in witing to expire at any tinme of its
intention to termnate it and upon the expiration
of any such notice this Licence shall stand
cancelled and revoked. The requisite period of
notice may be reduced or waved by nutual consent.

X X X X



15. Upon the revocation or termnation of this
Licence for any cause whatsoever the Licensees

shall cease to have any rights whatsoever to
enter or remain on the premses or to use the
said facilities and shall be deenmed to be

trespassers if they continue to do so. Upon such
term nation or revocation either under C ause 12
or Clause 13 hereof, if the Licensees or their
servants and/or agents remain on the premse, the
Conmpany shall be at Iliberty to evict them by
usi ng such means as may be necessary and prevent
them fromentering upon the |icensed prem ses.

X X X X

18. The Licensees hereby expressly agree and
declare that nothing herein contained shall be
construed to create any right other than the
revocabl e perm ssion granted by the Conpany in
favour of the Licensees in respect of the
Li censed prem ses/facilities strictly I n
accordance with the ternms hereof. In particular
nothing herein contained shall be construed to
create any tenancy or other right of occupation
what soever in favour of the Licensees.”
(emphasi s

suppl i ed)

Re : Questions (i) and (ii)

18. Licence is defined in section 52 of the Indian
Easenents Act, 1882 as under
“52. ‘License’ defined :

Wiere one person grants to another, or to a
definite nunber of other persons, a right to do,

or continue to do, in or wupon the imovable
property of the grantor, sonething which would,
in the absence of such right, be unlawful, and

such right does not anmount to an easenent or an
interest in the property, the right is called a
i cense.”



The definition of licence nakes it clear that a |icence
granted by the owner enables a licensee a right to do or
continue to do certain specified things in or upon an

i mmovabl e property.

19. In Associated Hotels of India Ltd. v. R N Kapoor (AR
1959 SC 1262) this Court referred to the
difference between a | ease and |icence.:

“There is a narked distinction between a |ease
and a licence. Section 105 of the Transfer of
Property Act defines a |ease of I movabl e
property as a transfer of a right to enjoy such
property made for a certain tine in consideration
for a price paid or promsed. Under Section 108
of the said Act, the lessee is entitled to be put
in possession of the property. A lease is
therefore a transfer of an interest in land. The
interest transferred is called the |easehold
interest. The |lessor parts wth his right to
enjoy the property during the term of the |ease,
and it follows fromit that the |essee gets that
right to the exclusion of the lessor.....

After referring to the definition of licence in Section 52

of the Easenment Act, this court held:

“Under the aforesaid section, if a docunent gives
only a right to use the property in a particular
way or under certain terns while it remains in
possession and control of the owner thereof, it
wi || be a licence. The | egal possessi on,
therefore, continues to be wth the owner of the
property, but the licensee is permtted to nake
use of the premi ses for a particular purpose. But
for the permssion, his occupation would be
unlawful . It does not create in his favour any
estate or interest in the property. There is,



this

therefore, <clear distinction between the two
concepts. The dividing line is clear though
sonetinmes it beconmes very thin or even blurred

At one tine it was thought that the test of
excl usive possession was infallible and if a
person was given exclusive possession of a
prem ses, it would conclusively establish that he
was a |essee. But there was a change and the
recent trend of judicial opinion is reflected in
Errington v. Errington [1952] 1 Al E R 149,
wherein Lord Denning reviewing the case |aw on
the subject summarizes the result of hi s
di scussion thus at p. 155 :

"The result of all these cases is that, although
a person who is let into exclusive possession is,
prima facie, to be considered to be tenant,
neverthel ess he will not be held to be so if the
ci rcunstances negative any intention to create a
tenancy. "

“.The following propositions may, therefore, be
taken as well-established : (1) To ascertain
whet her a docunent creates a licence or |ease,
the substance of the document nust be preferred
to the form (2) the real test is the intention
of the parties - whether they intended to create
a lease or a licence; (3) if the docunent creates
an interest in the property, it is a |ease; but,
if it only permts another to nmake use of the
property, of which the |egal possession continues
with the owner, it is a licence; and (4) if under
t he docunent a party gets exclusive possession of
the property, prima facie, he is considered to be
a tenant; but circunstances my be established
whi ch negative the intention to create a | ease.."

.M Beena vs. P.N. Ranmachandra Rao - 2004 (3) SCC 595,

Court explained a Licence thus :

“Only a right to use the property in a particular
way or under certain ternms given to the occupant
while the owner retains the control or possession
over the premses results in a licence being
created; for the owner retains |egal possession



while all that the licensee gets is a perm ssion

to use the premses for a particular purpose or

in a particular manner and but for the perm ssion

so given the occupation woul d have been unlawful .”
20. Licences can be of different kinds. Some |icences with
reference to use of inmmovable property nmay be very w de
virtual ly bordering upon |eases. Sonme |icences can be very
very narrow, giving a nmere right enabling a person to visit
a premses — say a nuseum or a lecture hall or an
exhibition. In between are the licences of different hues
and degrees. All licences can not be treated on the sane

footing. W may refer to sonme illustrations to highlight

the difference.

Illustration (A):

An owner of a property enters into a |ease thereof,
but to avoid the rigours of Rent Control legislation, calls
it as a licence agreenent. Though such a |ease is captioned
as a ‘licence agreenent’, the terns thereof show that it is
in essence, a lease. Such a licence agreenent which puts
the licensee in exclusive possession of the premses,
untramrel ed by any control, and free from any directions
from the licensor (instead of <conferring only a bare
personal privilege to use the premses) wll be a |ease

even if described as |icence. For example, if the



excl usi ve possession of an apartnent or a flat or a shop is
delivered by the owner for a nonthly consideration wthout
retaining any mnner of control, it wll be a |ease
irrespective of whether the arrangenent is called by the
owner as a ‘lease’, or ‘licence’. As far as the person who
is let into exclusive possession, the quality and nature of
his rights in respect of the premses will be that of a
| ease or a tenant and not that of a I|icensee. Obviously
such a ‘licensee’ cannot be ‘evicted or °‘dispossessed or
prevented from using the prem ses without initiating |egal

action in accordance with | aw.

[llustration (B):

The owner of a land constructs a shopping mall wth
hundred shops. The owner of the nmall earmarks different
shops for different purposes, that is sale of different
types of goods/nerchandise, that is shops for exclusive
clothing for nen, shops for exclusive clothing for wonen,
shops for hosieries, shops for watches, shops for caneras,
shops for shoes, shops for cosnetics and perfunes, shops
for watches, shops for sports goods, shops for electronic
goods, shops for books, shops for snacks and drinks etc.
The mall owner grants licences in regard to individual

shops to licensees to carry on the identified or earnarked



busi ness. The |licensor controls the hours of business,
regul ates the nmintenance, mnmanner of display, cleanliness
in the shops. The ingress and egress to the shop licensed
to the licensee is through the corridors in the nall
| eading from three or four common access points/entrances
whi ch are under the control of the licensor. The |licensee
is however entitled to stock the shop with brands of his
choi ce though he does not have the right to change the
ear mar ked purpose, entertain any clientale or custonmers of
his choice and fix the prices/terns for his goods. He can
also lock the shop at the end of the business hours and
open it whenever he wants. No one else can trade in that
shop. In such a case, in spite of the restrictions,
controls and directions of the licensor, and in spite of
the grant being described as licence, the transaction wll
be a lease or tenancy and the Ilicensee cannot be

di spossessed or evicted except by recourse of |aw

[llustration (Q):

In a shopping conplex or in a mall the owner gives a
licence to a person to use a counter to sell his goods in
consideration of a fee. The access is controlled by the
licensor and there is no exclusive use of any specific

space by the licensee. At the end of the day, the licensee



can close the counter. The space around the counter is
visited and wused by custoners to the mall and not

exclusively by the custonmers of the licensee. In such a

case, if the Ilicence is termnated, the |Ilicensor can
effectively prevent the licensee from entering upon his
prem ses and the licensee will have no right to use the

counter except to renove his belongings. In such a licence
It my not be necessary for the licensor to sue the

| icensee for ‘possession’ or ‘eviction' .

Illustration (D)

A much narrower version of a licence is where an
exhibitor of cinematograph filns, or a theatre owner
permts a ‘custoner’ or ‘guest’ to visit an entertai nnment
hall to view and enjoy a novie or a show for the price of a
ticket. The licensee is permtted to occupy a seat in the
theatre exclusively for the period of the show O a
cl oakroom with toilet facilities in a public building
permts a visitor to use the toilet/closet facilities on
paynent of a fee. The licensee is permtted to use the
toilet/closet exclusively to relieve hinmself. In such
cases, the licence is for a specific purpose and for a
specific period. The licensee has no other right to enter

the prem ses, nor the right to continue to occupy the seat



in the theatre or use the toilet/closet continuously. Such
a licensee can be forcibly renoved by the licensor if the
| i censee overstays or continues to occupy the seat beyond
the show, or refuses to |eave the cloakroom It is not
necessary for the licensor to sue the |licensee.

[Ilustration (E)

A reputed manufacturer of textiles owns several retai
outlets in different parts of the country. The outlets are
housed in prem ses owned by the manufacturer or prenises
taken by it on |ease. The nanufacturer enploys a sales
manager on salary for each outlet to nmanage the outlet and
sell its products and entrust him with the keys of the
prem ses, so that he can open the outlet for business and
close the outlet at the end of the day. O the
manuf acturer, instead of engaging a sal es manager, appoints
an agent who is permitted to sell only the products of the
manufacturer in the retail outlet, and receive a comm ssion
on the turnover of sales. The manufacturer stipulates the
manner of sale, and the terns of sale including the prices
at which the goods are sold. The manufacturer also checks
the products sold periodically to ensure that only its
products (and not fakes) are sold. The nmanufacturer also
reserves the right to termnate the services of the sales

manager/agent. In such cases on term nation of the services



of the enployee/agent, the manufacturer can physically
prevent the sales nanager/agent from entering the retail
outlet and memke alternative arrangenents for running the
outlet. There is no need to approach a court to ‘evict’ the

sal es manager/ agent.

21. \Were an enployer or principal permts the use of its
prem ses, by its enployee or agent, such use, whether

| oosely referred to as ‘possession’ or ‘occupation’ or

] H

use’ by the enployee or the agent, is on behalf of the
enpl oyer/principal. In other words, the enployer/principal
continues to be in possession and occupation and the
enpl oyee/agent is merely a licensee who is permitted to
enter the premses for the |limted purpose of selling the
goods of the enployer/principle. The enpl oyee/agent cannot
claim any ‘possession’ or ‘occupation’ or ‘right to use’
I ndependent of the enployer/principal who is the |icensor

In such cases if the enployee is termnated from service,
he cannot obviously contend that he is in “occupation” of
the premses and that he can be evicted or dispossessed
only by initiating action in a court of law. Simlarly the
agent who is permtted to enter the prem ses every day to

sell the goods cannot, on termnation of the agency,

contend that he continues to be in exclusive occupation of



the premses and unless evicted through a court of |aw
entitled to continue in occupation. This is because |icence
that is granted to the enployee/agent is a limted |licence
to enter wupon and use the premses, not for his own
pur poses or his own business, but for the purposes of the
enpl oyer/principal, to sell its goods in the nanner
prescribed by the enployer/principal and subject to the
terms and conditions stipulated in the contract of
enpl oynent/agency in regard to the manner of sales, the
prices at which the goods are to be sold or the services to
be rendered to the custonmers. In such cases, when the
enpl oynent or agency I's t erm nat ed and t he
enpl oyer/principal informs the enployee/agent that his
services are no longer required and he is no |longer the
enpl oyee/ agent, the licence granted to such enpl oyee/ agent
to enter the retail outlet stands revoked and the ex-
enpl oyee/ ex-agent ceases to have any right to enter the
prem ses. On the other hand, the enployer/principal who
continues to have possession will be entitled to enter the
prem ses, or appoint another enployee or agent, or
legitimately prevent the ex-enployee/ ex-agent from entering
upon the premses or using the premses. In such cases,
there is no need for the licensor (that is the enployer or

the principal) to file a suit for eviction or injunction



agai nst the ex-enployee or ex-agent. The |I|icensor can
protect or defend its possession and physically prevent the

| i censee (enpl oyee/agent) fromentering the outlet.

22. In this behalf we may refer to the decision of this
court in Southern Roadways Ltd. Madurai v. SM Krishnan
(1989) 4 SCC 603. In that case, Southern Roadways appoi nted
the respondent as its comm ssion agent for carrying on its
business in Madras city. Southern Roadways took on |ease a
godown and put it in the possession of the respondent for
the purpose of <carrying on the agency business. The
agreenent between the parties provided that  Southern
Roadways coul d renpbve the agent at any tinme wthout notice
and upon renoval, it could occupy the godown and also use
the services of the enployees engaged by the agent. In the
course of audit, m snmanagenent and m sappropriation by the
agent was discovered and as a result Southern Roadways
term nated the agency and took possession of the godown and
appoi nted anot her person as agent. The respondent prevented
the new agent and the appellant from carrying on the
business in the godown prem ses. Therefore the appellant
filed a suit for injunction against the respondent. A
| earned Single Judge granted a tenporary injunction. On an

appeal by the ex-agent, the division bench of the Madras



Hi gh Court vacated the injunction which was challenged
before this court by Southern Roadways. This Court allowed

the appeal. This court held:

“At the outset, we may state that we are not so
much concerned with the rival clains relating to
actual possession of the suit prem ses. |ndeed,
that is quite irrelevant for the purpose of
determning the rights of the conpany to carry on
its business. M. Venugopal, |earned Counsel for
the appellant also discreetly did not advert to
that controversy. He, however, rested his case on
certain facts which are proved or agreed. They
may be stated as follows : The conpany was and is
the tenant of the suit premses and has been
paying rent to the owner. The |ease in respect of
the prem ses has been renewed up to Novenber 22,
1993. It was the conpany which has executed the
| ease and not the respondent. The respondent as
agent was allowed to remain in possession of the
prem ses. It was only for the purpose of carrying
on conpany's business. H's agency has Dbeen
termnated and his authority to act for the
conpany has been put an end to. These facts are
i ndeed  not di sput ed. On these facts the
contention of counsel is that when the agency has
been termnated, the respondent has no |ega
right to remain in the premses or to interfere
wi th the business activities of the conpany.

The principal has right to carry on business as
usual after the renoval of his agent. The Courts
are rarely willing to inply a termfettering such
freedom of the principal unless there is sone
agreenent to the contrary. The agreenent between
the parties in this case does not confer right on
the respondent to continue in possession of the
suit prem ses even after term nation of agency.
Nor does it preserve right for himto interfere
with the conpany's business. On the contrary, it
provi des that the respondent could be renobved at
any time wthout notice and after renoval the
conpany could carry on its business as usual. The
conmpany under the ternms of the agreenment is,
therefore, entitled to assert and exercise its



right which cannot be disputed or denied by the
respondent .

.under |aw, revocation of agency by the principal
I mredi ately term nat es t he agent's act ual
authority to act for the principal unless the
agent's authority is coupled with an interest as
envi saged under Section 202 of the Indian
Contract Act. Wen agency is revoked, the agent
could claim conpensation if his case falls under
Section 205 or <could exercise a lien on the
principal's property under Section 221. The
agent's lien on principal's property recognised
under Section 221 could be exercised only when
there is no agreenent inconsistent with the |ien.
In the present case the terns of the agreenent by
which the respondent was appointed as agent,
expressly authorises the conpany to occupy the
godown wupon revocation of agency. Secondly, the
lien in any event, in our opinion, cannot be
utilised or taken advantage of to interfere with
principal's business activities.

The crux of the matter is that an agent holds the
principal's property only on behalf of the
principal. He acquires no interest for hinself in
such property. He cannot deny principal's title
to property. Nor he can convert it into any other
kind or use. His possession is the possession of
the principal for all purposes.

In this case, the respondents’ possession of the
suit prem ses was on behalf of the conpany and
not on his own right.

It is, therefore, unnecessary for the conpany to
file a suit for recovery of possession. The
respondent has no right to remain in possession
of the suit premses after termnation of his
agency. He has also no right to interfere wth
t he conpany's business.”

23. In this case, the DPSL Agreenent clearly denonstrated
that |icence granted by the appellant enabled the |icensee

(respondent) to enter upon the retail outlet prem ses only



for the limted purpose of using the facilities (that is
Motor Spirit/HSD Punps, storage tanks etc.) for purposes of
sale of appellant’s Mtor Spirit, HSD, Mtor oils, G eases
or other notor accessories (together referred to as
‘Products of the appellant’) as a licensee of the appell ant
at the prices specified by the appellant. The respondent
could not sell any other goods or the products of any one
else. It could not charge a price different from what was
stipulated by the appellant. The respondent could not enter
the outlet premses if the |licence granted to the
respondent to sell the appellant’s petrol and petroleum
products was termnated. In other words, the respondent-
licensee had no licence to enter the petrol punp prenises
or use the ‘facilities’, if i1t could not sell the products
of the appellant. The relevant terns of the DPSL agreenent
extracted in para 17 above show that the |icence was given
to the licensee to enter the appellant’s outlet premses
and use the equipnent/facilities provided by the appellant
for the exclusive purpose of sale of the products of the
appellant. This has been conpletely lost sight of by the

courts bel ow.

24. It should be noted that the appellant has installed

speci al i zed equi pnent s (that IS HSDY Petrol / oi |



di spenser s/ punps attached to st or age t anks t hr ough
pi pes/fittings) and the licence given to the respondent was
to ent er upon t he prem ses to use t he said
equi pnent/facilities provided by the appellant for the

purpose of sale of the appellant’s products (that is notor

spirit, HSD, notor oil, grease etc.) at the rates/prices
fixed by the appellant. If the respondent could not sell
t hese petrol eum product s on account of

suspension/term nation, there is no occasion or need for
the respondent to enter upon the outlet premses as it
cannot sell any other goods or use the outlet for any other
pur pose. Therefore the licence to enter and use the outl et
premses also cones to an end when the Ilicence is
termnated or supply of appellant’s products is stopped.
Gl ause 15 of the DPSL Agreenent specifically provides that
on revocation or termnation of the licence for any cause
what soever, the licensee shall cease to have any right to
enter or remain in the premses or use the facilities. As
the licence is only to enter the appellant’s outlet
premses to use the facilities for sale of appellant’s
petrol eum products, if the licence to use the appellant’s
facilities for sale of appellant’s products cones to an end
and supply of appellant’s products for sale by the

respondent is stopped, there is no question of the |licensee



entering the outlet premses at all or remaining in the

outlet prem ses or using the outlet prem ses.

25. To reiterate, the perm ssion granted to the respondent
by the appellant to enter the outlet premses is for the
pur poses of wusing the equipnents/facilities belonging to
the appellant installed in the outlet, to sell the products
of the appellant. Under the licence (DPSL) agreenent, the
respondent cannot enter the prem ses for any purpose other
than for using the facilities or equipnent installed by the
appellant or for any purpose other than selling the
petrol eum products of the appellant. Therefore the |icence
to enter the premises and the |licence to use the
facilities/equipnment is incidental to the licence to sell
the products of the appellant as a |licensed dealer,
distributor or agent. In this case the premses is a |and
held on |easehold by the appellant wherein it has
constructed/erected certain structures and housed certain
facilities/ equipnent. The prem ses is known as appellant’s
‘conpany owned retail outlet’. The goods/products sold
belong to the appellant. If the appellant decides to stop
the supply of its goods for sale in the said outlet,
automatically the licence granted to the respondent to

enter premses and use the facilities becone redundant,



invalid and infructuous. There is no licence in favour of
the licensee to use the premses or use the facilities
I ndependent of the licence to sell the goods of the
appel l ant. Further the agreenment makes it clear that the
agreenent does not create any tenancy rights in the
prem ses; that it is termnable by 90 days notice on either
side and it is termnable by the appellant even wthout
giving such notice in the event of breach. Therefore there
cannot be an injunction restraining the appellant from
entering upon its outlet prem ses or using the outlet for

Its business or inducting any new deal er or agent.

26. \Wiere the licence in favour of the licensee is only to
use t he retail out | et prem ses or use t he
equi pnents/facilities installed therein, exclusively in
connection with the sale of the goods of the l|icensor, the
| i censee does not have the right to use the prem ses for
dealing or selling any other goods. Wen the licensee
cannot use the prem ses for any purpose on account of the
st oppage of supply of licensor’s goods for sale, it will be
wholly wunreasonable to require the licensor to sue the
| icensee for ‘possession’ of such conpany controlled retail

outlet premses. This is not a case where the |icensee has



all eged that any anmount is due to it from the |icensor by
way of comm ssion or renuneration for services, or that on
account of non-paynent thereof it is entitled to retain the
retail outlet premses and facilities of the licensor by
claimng a lien over them under section 221 of the Indian
Contract Act, 1872. In regard to a licence governed by a
commercial contract, it may be inappropriate to apply the
principles of Admnistrative Law, even if the licensor may
answer the definition of ‘State’ under Article 12 of the
Constitution of India. In view of the above, it s
unnecessary to examne whether appellant is a ‘state’
within the neaning of that expression under Article 12 of
the Constitution of India, nor necessary to keep in view
the requirenent that if the licensor answers the definition
of ‘state’, a duty to act fairly and reasonably w thout any
arbitrariness or discrimnation is also inplied. Be that as
It may.

27. It is nmade clear that this decision applies only to
licences where the licensor is the owner/ |essee of the
prem ses and the equipnment (in this case dispensing punps
and other equipnment) and where the licensee is engaged
nerely for sale of the products of the licensor. |In other
words, this decision would apply to petrol stations which

are known as CCROs (‘ Conpany Controlled Retail Qutlets’).



If the licensee is hinself the owner/| essee of the prem ses
where the petroleum products outlet is situated or where
the exclusive right to use the premses is given to the
| icensee for carrying on any business or dealing with any
goods unconnected with the licensor, this decision may not
apply and it nmay be necessary for the licensor to have
recourse either to a Gvil Court for a mandatory injunction
to give up the premses, or the Estate Oficer under the
Public Prem ses Act for ‘eviction” as the case my Dbe,
depending upon the nature of licence and the status and

rel ati onship of the parties.

28. In this case in pursuance of a routine inspection
certain serious irregularities were viewed and as a
consequence supply of its products was stopped, suspended
and a show cause notice was issued calling upon respondent
to show cause why action should not be taken including
termnation of the dealership for the reasons stated
therein. Therefore when such a notice is issued as a
precursor to termnation, the respondent |icensee ceases to
have right to sell the goods in the outlet premses and
does not get the cause of action either to seek continuance
of the supply of the products or remain in and use the
prem ses. The show cause notice was followed by a

termnation of the |icence of dealership on 19.3.2009. Even



if the termnation or non-supply anobunts to breach of
contract, the renedy of the agent-licensee at best is to
seek damages, if it is established that the deal ership was
wongly determned or supply was wongly stopped.
Consequently, the licensee does not have any right to use
the prem ses nor any right to enter upon the prem ses after

the term nation of the agency.

Re: estion No. (iili

29. The contention of the respondent is that as it was a
licensee from 1.4.1972, it becone a deened tenant under
section 15A of the old Bombay Rent Act (which provided that
any person in occupation of a premses as a |licensee as on
1.2.1973, becane a deened tenant) and consequently can be
evicted only by filing a petition for eviction under the

Rent Act.

30. To appreciate the said contention of the respondent,
it is necessary to refer to the relevant provisions of the
relevant rent law. W may first refer to the definitions of
‘tenant’ and ‘licensee’ under the old Bonbay Rent Act and

MRC Act.

Section 7(15)(a) of the MRC|Section 5(11) of the dd

Act reads as follows :- Bonbay Rent Act

(15) “tenant” means any | “Tenant” means any person by




(i)
(i)

(iii

(iv)
(v)

person by whom or on whose
account rent is payable for
any prem ses and incl udes, -

(a) such person, -

(i) who is a tenant, or

(ii) who is a deened tenant,
or

(ii1) who is a sub-tenant as
permtted under a contract
or by the permssion or
consent of the landlord, or
(iv) who has derived title
under a tenant, or

(v) to whom interest in
prem ses has been assigned
or transferred as permtted,

by virtue of, or under the
provisions of, any of the
repeal ed Acts;

(b) a person who is deened
to be a tenant under section
25;

(c) a per son to whom
i nt er est in premses has
been assigned or transferred
as permtted under section
26;

X X X X X X X

whom or on whose account rent
is payable for any prem ses
and i ncludes -

(a) Such  sub-tenants and
ot her persons as have derived
title under a tenant (before
the 1st day of February, 1973;

(aa) any person to whom
interest in prem ses has been
assigned or transferred as
permtted or deened to be
permtted, under section 15;

X X X X X X X

(bb) such licensees as are
deened to be tenants for the
purposes of this Act by
section 15A;

XX X X X X X

Section 7(5) of the MRC Act

Section 5(4A) of the old

(5) ‘Licensee’, in respect
of any prem ses or any part
thereof, neans the person

who is in occupation of the
prem ses or such part, as
the case may be, under s
subsi sti ng agr eenent for
licence given for a licence
free or charge; and includes
any per son in such

Bonbay Rent Act

(4A) ‘licensee’, in respect
of any prem ses or any part
thereof, neans the person

who is in occupation of the
prem ses or such part, as
the case may be, wunder a
subsi sti ng agr eenent for
licence given for a licence
fee or charge; and includes
any person in such occupation




occupation of
or part t her eof in a
bui | di ng vesting in or
leased to a co-operative
housing society registered
or deened to be registered
under the Maharashtra Co-
operative Soci eti es Act ,
1960 (Mah. XXI'V of 1961) but
does not include a paying
guest, a nenber of a famly
residing together, a person
in the service or enploynment
of the licensor, or a person
conducti ng a runni ng
business belonging to the
licensor or a person having
any accommodat i on for
rendering or carrying on
medi cal or par anedi ca

services or activities in or
near a nur si ng hore,
hospital, or sanatorium or
a person havi ng any
acconmodation in a hotel,
| odgi ng house, hostel, guest

any prem ses

of any
t her eof

prem ses or part
in a building vesting
in or Jleased to a co-
operative housi ng soci ety
registered or deened to be
regi stered under t he
Mahar ashtra Co- operati ve
Societies Act, 1960; but
does not include a paying
guest, a nmenber of a famly
residing together, a person
in the service or enploynent
of the licensor, or a person
conducting a running business

belonging to the |icensor,
(for a person having any
accommodation for rendering
or carrying on nedical or
par a- nedi cal services or
activities in or near a
nursing honme, hospital or
sanat ori um dharmashal a, hone
for w dows, orphans or |ike
prem ses, marriage or public
hall or like prem ses...... ",

house, 'club, nursing hone,

hospi t al , sanat ori um

dhar mashal a, hone for

wi dows, orphans  or i ke

prem ses, marriage or public

hall or like premses...."

(enmphasi s suppl i ed)

31. The old Bonbay Rent Act recognised such |icensees as

‘deened tenants’ under

under the definition of
the MRC Act.

follows : -

section 15A and
a tenant

Section 15A of the old Bonbay Rent

they are covered
under section 7(15)(a) of

Act read as




“15A. Certain |icensees in occupation on 1st
February 1973 to becone tenants-

(1) Notwithstanding anything contained elsewhere
in this Act or anything contrary to in any
other law for the tinme being in force, or in
any contract where any person is on the 1st day
of February 1973 in occupation of any
prem ses, or any part thereof which is not
less than a room as a licensee he shall on
that date be deened to have becone, for the
purpose of this Act, the tenant of the
| andl ord, in respect of the prem ses or part
thereof, in his occupation.

(2) The provisions of sub-section (1) shall not
affect in any manner the operation of sub-
section (1) of section 15 after the date
aforesai d.”

Significantly there is no provision either in the old
Bonbay Rent Act or under the MRC Act, enabling or treating
any person who becane a licensee after 1.2.1973 as a deened

t enant.

32. The occupation by the respondent was not occupation on
its own account, but occupation on behalf of the appellant.
Therefore the respondent was not in ‘occupation’ of the
outlet inits owm right for its own proposes, but was using
the outlet and facilities in the possession and occupation
of the appellant, to sell the appellant’s products in the
manner provided in the DPSL Agreenent. In such a situation

the agent who is called as the |icensee does not becone a

deened tenant. The condition for deened tenancy is not the



description of the person as ‘licensee’, but the person
being in occupation of a premses as licensee as on
1.2.1973. A person who obtains a Ilicence from the
governnment to sell liquor is a ‘licensee’. A person who
obtains a licence from the nmunicipal corporation to
construct a building is also a ‘licensee’. A person
authorized to drive a notor vehicle is also a ‘licensee’

Every person who holds any type of ‘licence’ does not

beconme a tenant. The deened tenancy under Section 15A of
old Bonmbay Rent Act refers to a person who held a |icence

to use a premses for his own use as on 1.2.1973.

33. Section 5(4A) of the old Bonbay Rent Act defined a
| icensee in respect of any prem ses or any part thereof, as
referring to the person who is in occupation of the
prem ses or such part under a subsisting agreenment for
licence given for a licence fee or charge. The definition
makes it clear, a person in the service or enploynent of
the licensor, or a person conducting a running business
belonging to the licensor is not a ‘licensee’ where the
appel l ant has a retail outlet in a prem ses either owned or
taken on lease by it, where it has installed its
speci alized equipnent/facilities for sale of its products

and the outlet is exclusively used for the sale of the



products of the appellant, the unit is running business of
the appellant. An agent I|icensed to run the Retail
Petroleum outlet of the appellant, which is a running
busi ness belonging to the appellant is not therefore a
‘“licensee’ either under the old Bonbay Rent Act (nor under
the new MRC Act). Therefore the respondent did not becone a
t enant under the appell ant nor becane entitled to

protection agai nst eviction.

34. Only those persons who held a licence to occupy any
prem ses as on 1.2.1973 could becone deened tenants under
Section 15(A) of the old Bonbay Rent Act. As a person
conducting a running business on behalf of the owner of
such business is not a ‘licensee’ as defined under the Rent
Act, even if the person concerned was using premnses on
1.2.1973, he will not becone a deemed tenant. Consequently
the respondent could not claim that he becane a deened
tenant. Therefore the respondent could not <claim the
protection of any rent control law as a tenant. One nore
aspects may be noticed here. If the respondent had becone a
deened tenant in 1972, it would not have entered into an
agreenent on 1.7.1995 reiterating that it continue to be a
licensee and that it does not have any | easehold or tenancy

rights in the premises. In view of the above, it is not



necessary to consider the alternative contention of the
appel lant that even if the respondent had becone a deened
tenant in pursuance of the agreenent dated 1.4.1972, such a
tenancy conme to an end and the appellant again becone
licensee pure and sinple from 1.12.1995 when the fresh

agreenent was entered, does not require to be consi dered.

Concl usi on

35. In view of the above, this appeal is allowed. The
order of the H gh Court and the order of the courts bel ow,
directing status quo are set aside. Consequently, the
appellant is entitled to continue in possession of the
petrol punp premses and wuse it for its business. The
appellant is also entitled to lawfully prevent the
respondent from entering upon the prem ses. The trial court
Is directed to dispose of the suit expeditiously, on the
basis of the evidence, in accordance with law, keeping in

view the | egal position explained above.

(R V Raveendr an)

New Del hi ;
March 2, 2011



I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 2276 OF 2010

ARI SING QUT OF SPECI AL LEAVE PETITION (C) NO 9134 CF 2009

Bhar at Pet ol eum Cor pn. Ltd. .Appel | ant
Ver sus

Chenbur Service Station ..Respondent

JUDGMENT

Gokhal e J.

Leave G ant ed.

2. This appeal seeks to challenge the order passed
by a Single Judge of +the Bonbay H gh Court dated 29th
January, 2009 disposing of the Wit Petition No. 8130 of
2008 filed by the appellant herein with certain
observati ons. The appel | ant intends to regain the
possession of a Retail Petroleum CQutlet concerning which,
the Hi gh Court has observed that it will be open to the
appel lant to proceed in respect of the concerned prem ses,
if they are public premses, by followi ng due process of

| aw and not by force. According to the appellant however,



i ssuing a show cause notice, and term nating the deal ership
after considering the reply of the respondent, is the

requi red due process of |aw and nothing nore.

3. Short facts leading to this appeal are as
follows:- The appellant s the successor to the erstwhile
Bur mah-Shell QG Storage and Distributing Conpany of India
Ltd. (hereinafter referred to as Burmah Shell). On
2.9.1971, Burmah Shell took on |ease a piece / parcel of
| and adneasuri ng about 680 sq.yds. bearing CIS Nos. 339 and
339/1 situated at V.N. Purav Marg, Chenbur, Minbai. Thi s
was for the purpose of erecting one or nore petrol punps
together with wunderground tanks and other fittings and
facilities for storage of petrol and H gh Speed D esel
(HSD) G I, for carrying on the business of sale & supply of
such products. Burmah Shell constructed the necessary
structures and erected the | petrol punps and ot her
structures, fittings and facilities which are jointly
referred to hereafter as Retail Petroleum CQutlet (RPO). A
few roons were also put up on that land for facilitating
the working of the RPO. On 1.4.1972, the appellant entered
into an agreenent wth the respondent, whereby the
respondent were appointed as the dealers for selling the

petrol eum products of the appellant fromthe said RPO



4. The Burmah Shell Conpany was taken over by the
Governnment of India under the Burmah Shell (Acquisition of
Undertakings in India) Act, 1976, and later the nanme of the
Conmpany was changed to Bharat Petroleum Corporation Ltd.
(BPCL), the appellant herein. By a subsequent notification
I ssued under Section 7 of the said Act of 1976, the rights
and liabilities of Burnmah-Shell in relation to its
undertakings in India, stood transferred to be appellant.
Accordingly, upon the aforesaid vesting by virtue of the
provisions of this Act, the appellant Conpany becane the

| essee in respect of the said RPO at Chenbur, Minbai.

5. Subsequently, on the death of one of the partners
of the respondent, a fresh dealership agreenent was
executed between the appellant and the respondent on
1.12.1995, and we are concerned wth the rights and

liabilities of the parties under this agreenent.

6. It so transpired that during a surprise
i nspection carried out by the Quality Control Cell of the
appellant in the presence of the manager of the respondent,
it was noticed that one dispensing unit was naking a short
delivery of 20 m. of HSD per 5 litres. It was checked
twice thereafter, when it gave short delivery of 210 m.

per 5 litres neasure. Therefore, the Electronic Register



Assenbly (ERA) of the said dispensing unit was renoved
therefrom and was sent for inspection to the manufacturer
M DCO. M DCO gave a report on 27.3.2007 stating anongst
others, that there was a deviation in the ERA but the
M crocontroller chip hardware in the ERA was not the
original as supplied by them The appellant, therefore,
i ssued a show cause notice to the respondent on 12.6.2007
under the relevant provisions of the agreenent between the
parties stating therein that the respondent had mani pul at ed
/| altered the original chip with a view of making illegal
gain by cheating the custonmers of the Conpany, thereby
causi ng breach of trust, and calling upon the respondent to
show cause within 15 days, as to why action should not be

taken including term nation of the deal ership.

7. Respondent denied all these allegations by their
reply dated 10.7.2007, but before the appellant could take
any decision on the show cause notice, the respondent
instituted a suit in the Court of Small Cause at Minbai
(being RAD suit No. 913/2008) for a declaration that the
respondent was a tenant of the appellant conpany in respect
of the structures, and a sub-tenant of the appellant in
respect of the land on which the RPO was situated. The
respondent nmade a further subm ssion that the supply of

petrol and petrol eum products was an essential supply under



Section 29 of the Maharashtra Rent Control Act (hereinafter
referred to as the MRC Act). The show cause notice,
therefore, was illegal, and that the appellant had no
sufficient cause for wthholding the essential supply of
petrol and petroleum products. The respondent noved an
interim application to restrain the appellants from
di spossessing them from the said RPO and also from

wi t hhol di ng supply of petrol and petrol eum products.

8. The appellant filed a reply to the injunction
application and stated anongst others that the respondent
was neither a tenant, nor a sub-tenant, nor a deened tenant
in respect of the suit premses. In para 3 (b) it was

stated as foll ows: -

“b) The defendant is a Governnent conpany
wherein the Govt. of India has nore than 51% shares.
The defendant is a lessee of land. The alleged suit
prem ses are public premses wthin the neaning of
Public Prem ses Eviction Act, 1971. The plaintiff
who clainms through the defendant possession of the
suit premses is covered under the said Act.”

It was further stated that the respondent was
only a dealer, and the open piece of |and under the
agreenent was not covered in the definition of the
‘prem ses’ under the MRC Act, and that the MRC Act was not

appl i cabl e.



9. A learned Single Judge of the Court of Smal

Causes initially granted an interiminjunction as prayed by
the respondent herein. Since the appellant wanted the issue
regarding jurisdiction to be decided as a prelimnary
I ssue, the learned Judge directed that until the fram ng of
prelimnary issue regarding jurisdiction to entertain and
try the suit, and decision thereon, the appellant wll not
di spossess the respondent from the petrol punp, and shall
continue to supply the petroleum products, though the
appellant will have the right to inspect the petrol punp
and equi pnents for the purpose of checking snpboth working

of the sane.

10. Bei ng aggrieved by this order the appellant filed
an appeal before the D vision Bench of Snmall Causes Court
at Munbai (being Appeal No. 401 of 2008). The Division
Bench by its order dated 26.8.2008 allowed this appeal in
part deleting the direction to continue to supply petrol
and petrol eum products, but nmaintained the order of status-

quo with respect to the possession of the respondent.

11. Bei ng aggrieved by the part of that order which
vacated the direction to supply petrol and petroleum
products, the respondent filed a Wit Petition (bearing

WP. 6689 of 2008) in the Bonmbay Hi gh Court. A Learned



Single Judge by his order dated 1.10.2008 dismssed the
said Wit Petition. The Learned Single Judge noted that
the respondent herein was <claimng a tenant-|andlord
relationship on the basis of the dealership agreenent
between them and then seeking a direction to supply petrol
and petrol eum products as an essential supply to be enjoyed
by the tenant under Section 29 of the MRC Act. The Learned
Judge held that it had to be first decided as to whether
the relationship between them was that of tenant and
| andl or d. Until then, such a mandatory order could not be

passed. He further held that:-

‘any dispute or cause  of action
pertaining to the breach of terns and
conditions of the such deal ership agreenent
cannot be gone into by Court under MRC Act.

The renedy is el sewhere.’
The Learned Judge held that the order of the |ower

appel | ate court was reasoned and correct one.

12. The appellant also filed another Wit Petition
being Wit Petition No. 8130 of 2008 and challenged the
other part of the order dated 26.8.2008 to the extent it
was against the appellant viz. the direction to nmaintain
the status quo with respect to the possession of the RPO
Anot her Learned Single Judge heard the petition and by his

order dated 29t"h January, 2009 held that: -



“Interest of justice would be subserved if
the Petition is disposed of by clarifying the order
of status quo granted by the Lower Court to nean
that the said order of status quo shall not preclude
the Petitioner from taking recourse to recovery of
possessi on of t he sui t property from the
Respondent/plaintiff by foll ow ng due process of |aw
including by resorting to action under t he
provi sions of Public Prem ses Act, if perm ssible”

He further held that:-

“I'f the Conpetent Authority were to order
eviction of the Respondent in the said proceedings,
that order wll naturally supersede the order of
status quo passed by the Lower Court, if it were to
be established that the property is public prem ses

as it belongs to the Petitioner Corporation. In
order words, order of status quo shall operate only
till the Conpetent Authority and/ or the appropriate

forum were to pass order of eviction against the
Respondent in relation to the suit prem ses.”

13. The Counsel for the respondent submtted before
the Learned Single Judge that the observations in the order
may influence the proceedings pending between the parties
before the G vil Court. Thereon the Learned Single Judge
observed that the G vil Court is bound to follow the
mandate of law, if the suit prem ses are public prem ses,
and the question of precluding the petitioner from taking
recourse to the action under that act, if available, cannot
be countenanced. He further held that in spite of pendency
of the civil action, it wll be open to the Petitioner
Corporation to proceed in respect of suit premses if the

sane are public prem ses. Lastly he held that:-



“in any case the possession of the prem ses
cannot be obtained by the Petitioner by force, but
by following due process of law which option is
left to the Petitioner in terns of this order.”

The petition was disposed of accordingly by the order
dated 29t January, 2009. Being aggrieved by this order the
present Petition for |eave to Appeal has been filed on

4.4.20009.

14. It so transpired that the respondent on the other
hand filed another suit being Short Cause Suit No. 2557 of
2008 in the Gty Cvil Court of Minbai, seeking a direction
that the appellant should continue to supply the petrol eum
products. A summons / notice dated 3.2.2009 was served on
t he appel |l ant. On 19.3.2009 the appellant has, by their
letter dated 19.3.2009 term nated the deal ership agreenent
and stopped the supplies of petroleum products to this RPO
The respondent has thereafter fled a third suit bearing No.
706 of 2009 in the City Cvil Court at Mnbai for a
decl aration t hat t he term nation was i1l egal and

unf orceabl e, and for other consequential reliefs.

15. As stated earlier, the min submssion of the
appellant in the SLP is that they are not required to
proceed under The Public Prem ses (Eviction of Unauthorised
Cccupant) Act, 1971, hereinafter referred to as the Public

Prem ses Act. They have term nated the deal ership agreenent



and stopped the supply of petroleum products. They contend
that they should be entitled to take possession wthout re-
course to the proceedings under the Public Prem ses Act.
According to them the observations of the Learned Single
Judge that the possession of the premses cannot be

obtai ned by force was uncalled for.

16. It is submitted on behalf of the appellant that
the relation between the appellant and the respondent is
that of a principal and an agent, and as a dealer, the
respondent cannot <claim any kind of possessory right,
interest or any title in the premses from where the
business was being carried out on by virtue of the
deal ership agreenent. The appellant relied wupon the
judgnent of this Court in Southern Roadways Ltd. vs. S M
Krishnan [1989 (4) SCC  603] in this Dbehalf, and
particul arly paragraphs 12 to 22 there of. It is submtted
that the respondent only pays the electricity charges for
the activities carried on at the RPO He does not pay
anything for the prem ses. He is not in any independent

occupati on.

17. It is submtted that the respondent was an agent
of the appellant and in that capacity he was handed over an

open piece of land and a few structures thereon which



cannot be called, in any nmanner, ‘public prem ses’, under
the Public Premses Act. Since the respondent is not in an
I ndependent occupation of the premses, there was no
question  of taking any action against him as an
unaut hori zed occupant under the said act. The respondent
is sinply an agent and the nonment the agency is determ ned,
he has to vacate the preni ses. | ssuance of a show cause
notice, considering the reply to the show cause notice, and
thereafter determning the dealership was the sufficient
conpliance with the requirenment of due process of |aw, and
nothing further was required to be done by the appellant to
get back the possession in the nature of filing of a suit

or obtaining an order froma conpetent authority.

18. Rel ying upon the judgnent in Southern Roadways
(supra), it was submtted on behalf of the appellant that
t he possession of the prem ses which an agent is having, is
basically the possession of the principal and he does not
occupy the prem ses independently. It was submtted that
t hough, in the agreenent between the parties, t he
respondent is referred as a licensee, it is essentially an
agreenent of agency. Then, it was submtted that once the
agreenent of dealership was termnated, the only relief
which could be sought by the dealer was to seek

conpensation for loss of earning, in the event the



termnation is held to be bad in law. There cannot be any
order of restoration of the dealership or any obstruction
in running of the RPO by the petrol eum conpany even by way
of an ad-hoc arrangenent. Reliance was placed in this
behalf on the judgnent of this Court in Anritsar Gas v.

Indian G| Corporation [1991 (1) SCC 533].

19. Sonme of the clauses of the deal ership agreenent
were pressed into service by the appellant, particularly

the follow ng cl auses: -

“i) In the preanble — “... the Conpany has at
the request of the Licensees agreed to permt the
Li censees to enter upon the Conpany’s prem ses...

iit) In Clause 1 - *“.. The conpany expressly
reserves to itself the right to take back the whole
or any portion of the said premses or the said
facilities or alter them at any time during the
continuance of this Licence at its sole discretion...

”

iiti) In Cause 4 — “...The said prem ses and the
said facilities shall at all tinmes during the
continuance of this Licence remain the absolute
property and in sole possession of the Conpany and
no part of the said facilities shall be renoved by
the Licensees nor shall the position of any
constituent part thereof or of the said prem ses be
changed or altered wthout the previous witten
consent of the conpany. ...".

iv) In Clause 8 — “... Neither the Licensee nor
the Licensees’ servants or agents shall interfere in
any way with the working parts of the punps or other
equi pnent provi ded by the Conpany. ...7".

v) In Clause 12 - *“This Licence my be
termnated w thout assigning any reason whatsoever
by either party giving to the other not |ess than



20.

ninety days notice in witing to expire at any tine
of its intention to termnate it and upon the
expiration of any such notice this Licence shall
stand cancell ed and revoked. The requisite period
of notice may be reduced or waived by nutual
consent.”

vi) In Cdause 13 (a) - “ Notwthstanding
anything to the contrary herein contained the
Conpany shall be at liberty to termnate this

Agreenment forthwith wupon or at any tine on the
happeni ng of any of the events foll ow ng:

(vii) = If the Licensees shall be guilty
of a breach of any of the covenants and
stipulations on their part contained in this

agreenent. ...".

vii) In Clause 15 — “Upon the revocation or
termnation of this Licence for any cause what soever
the Licensees shall cease to have any rights

what soever to enter or remain on the premses or to
use the said facilities and shall be deened to be
trespassers if they continue to do so. Upon such
term nation or revocation either under clause 12 or
Cl ause 13 hereof, if the Licensees or their servants
and/ or agents remain on the prem ses, the Conpany
shall be at Iliberty to evict them by using such
nmeans as may be necessary and prevent them from
entering upon the |icensed prem ses.”;

viii) In Clause 18 - “ The Licensees hereby
expressly agree and declare that nothing herein
contai ned shall be construed to create any right
other than the revocable perm ssion granted by the
conpany in favour of the Licensees in respect of the
licensed prem ses/facilities strictly in accordance
with the terns hereof. |In particular nothing herein
contai ned shall be construed to create any tenancy
or other right of occupation whatsoever in favour of
t he Licensees.”

It was therefore, submtted on behalf of

t he

appel l ant that both the suits filed by the respondent were



m s- concei ved. Firstly, the respondent has approached the
Court of Small Causes under the MRC Act for a declaration
that it is the tenant of the appellant in respect of the
structures, and a sub-tenant in respect of the |and. In
that suit itself the respondent has prayed for an order
that the supply of petroleum products should be continued
as an essential supply under Section 29 of the MRC Act.
The Appellate Bench of the Court of Small Causes is right
in vacating the mandatory direction given by the Single
Judge of that Court to supply the petrol eum products. Such
an order could not be granted in those proceedings, and the
Learned Single Judge of the H gh Court who heard was al so
correct in not entertaining Wit Petition No. 6689 of 2008

filed by the respondent.

21. The case of the appellant, however was that the
appel lant were right in challenging the other part of the
order of the Appellate Bench of the Court of Small Causes
wherein the bench had maintained the part of the order of
status-quo passed by a Single Judge at that Court wth
respect to the possession of the respondent. The appell ant
had, therefore, rightly filed +the abovereferred Wit
Petition No. 8130 of 2008. According to the appellant,
they had not let out the premses to the respondent, but

had allowed the respondent only to sell appellant’s



petrol eum products at a price fixed by the Mnistry of
Petroleum from tinme to tine. The manipulation in the
di spensing unit effected by the respondent had led to the
i ssuance of the show cause notice. The respondent had
rushed to the Court of Small Causes even before the reply
of the respondent could be considered by the appellant. By
seeking an injunction in the Court of Snmall Causes, the
respondent had restrained the appellant from taking any
decision on the show cause notice, which decision the
appel | ant has now taken after the inpugned order was passed
by the Learned Single Judge in Wit Petition No. 8130 of
2008, who has held that the civil action initiated by the
respondent could not prevent the appellant from taking
action in accordance with due process of law. That iIs why
now the appellant has determned the respondent’s licence
by their letter dated 19.3.2009 and according to them that
is sufficient conpliance of the requirenment of due process
of I aw. According to the appellant, with this
determ nati on of agency, the action in accordance with the
due process of law is conplete and they can take the
possession of the RPO if required forcibly. According to
them the enphasis of the Learned Single Judge on foll ow ng
the due process wunder the Public Premses Act was

erroneous.



22. As against this subm ssion of the appellant, it
was submtted on behalf of the respondent that the suit in
the Court of Small Causes was perfectly justified.
Firstly, it was pointed out that all throughout, the
respondent was described in the dealership agreenent as a
| icensee of the prem ses. According to them the nonthly
licence fee as described in Clause 2 (a) of the agreenent
was nothing but the rent for the prem ses excluding the
muni ci pal and governnent charges. The respondent relies
upon clause 2 (b) of the deal ership agreenent which reads

as foll ows: -

“ (b) The Licensees further agree to pay
and discharge all rates, taxes, cesses, duties and
ot her inpositions and outgoi ngs | evied or inposed by
the Minicipality, Governnent or any other public
body upon or in respect of the said prem ses and/ or
the said facilities, provided that the Conpany shal

pay the actual |I|icence Fees payable to the
Governnment for any Mdtor Spirit/ HSD Storage |icence
or licences required in connection with the said

facilities under the Petroleum Act, 1934 and the
Rul es t hereunder.”

23. According to the respondent, the respondent falls
within the definition of a tenant under Section 7 (15) of
the MRC Act. They point out that in any case, it is not
disputed that the respondent is in possession of the
concerned premses as a licensee since prior to 1.2.1973
when simlar such licensees in occupation of prem ses cane

be protected under Section 15 A of the then applicable



Bonbay Rents, Hotel and Lodgi ng Houses, Rates Control Act
1947 (shortly called as Bonbay Rent Act), which act has
been since repealed and replaced by MRC Act and which
protection has been continued under the MRC Act. The
Bonbay Rent act recognized such |licensees as ‘deened
tenants’ under Section 15 A and they are covered under the
definition of a tenant under Section 7 (15) (a) of the MRC

Act. Section 15 A of the Bonbay Rent Act reads as follows:

“15A. Certain licensees in occupation on 1st February 1973
to becone tenants-

(1) Notw thstanding anything contained elsewhere
in this Act or anything contrary in any other |aw for
the time being in force, or in any contract where any
person is on the 1st day of February 1973 in occupation
of any prenises, or any part thereof which is not |ess
than a room as a licensee he shall on that date be
deened to have becone, for the purpose of this Act,
the tenant of the |andlord, in respect of the prem ses
or part thereof, in his occupation.

(2) The provisions of sub-section (1) shall not
affect in any manner the operation of sub-section (1)
of section 15 after the date aforesaid].”

Section 7 (15 a) of the MRC Act reads as foll ows: -

(15) “tenant” neans any person by whom or on
whose account rent is payable for any prem ses and
i ncl udes, -

(a) such person, -

(i) who is a tenant, or



(ii) who is a deened tenant, or

(iii) who is a sub-tenant as permtted under
a contract or by the perm ssion or consent of the
| andl ord, or

(iv) who has derived title under a tenant,
or

(v) to whom interest in prem ses has been
assigned or transferred as permtted,

By virtue of, or under the provisions of, any of the
repeal ed Acts;”

24. The respondent submitted that the order passed by
the Learned Single Judge in Wit Petition No. 6689 of 2008
had confirnmed the order passed by the Appellate Court which
nmeant that the injunction granted by the Ld. Single Judge
of the Court of Small Causes was continued and approved by
a Judge of the Hi gh Court. It was submtted that it is
true that the Leaned Single Judge did hold in Wit Petition
No. 6689 of 2008, that the respondent could not seek an
order for supply of petroleum products in the Court of
Smal |  Causes under Section 29 of the MC Act. For that
pur pose the respondent has filed another suit in the Gty
Civil Court at Minbai. It was submitted by the respondent
that both these suits and injunction granted by the Court
of Small Causes would becone infructuous, if the appellant
was allowed to renove the respondent only on determ nation
of the dealership agreenent. In any case, there was

nothing wong in the Learned Single Judge observing in the



i mpugned order that the appellant ought to have resorted to
the renedy under the Public Prem ses Act, whereunder the
respondent will at |east get an opportunity to defend its

position, though in a forum chosen by the appell ant.

25. W have noted the submssions of both the
counsel. At the outset we nust note that in the facts of
this case there is no conflict between the two orders
passed by the two Learned Single Judges. The Wit Petition
No. 6689 of 2008 was filed by the respondent to chall enge
the order of the Appellate Bench of the Court of Snall
Causes to the extent it was against the respondent viz.
that the respondent could not seek a direction for the
petrol eum supply in their proceeding in the Court of Small
Causes. The grievance of the respondent in that wit
petition was only with respect to that part of the order,
and therefore, when the Learned Single Judge held that
there was no reason to interfere wth that order, the order
will have to be read as confined to the grievance of the
respondent raised before the Learned Judge. The part of
the order of the Appellate Bench of the Court of Small
Causes protecting the possession of the respondent was not
under consideration in that Wit Petition which was filed
by the respondent. Any observation by the Learned Single

Judge in that order cannot be read as a determ nation on



the correctness or otherwise of this part of the order

whi ch was not in challenge in that proceeding.

26. As far as the other part of the order of the
Appel l ate  Bench, protecting the possession of t he
respondent was concerned, the sane was in challenge only
before the other Learned Single Judge in Wit Petition No.
8130 of 2008. That was at the instance of the appellant.
In that petition the Learned Single Judge has held that the
pendency of the proceeding in the Guvil Court wll not
preclude the appellant from taking steps in accordance with
due process of law, which according to the Learned Single
Judge was taking steps under the Public Prem ses Act, if

perm ssi bl e.

27. Wen we consider all these aspects, we have to
note that, even if the respondent is an agent of the
appel l ant, the fact renmains that he is in occupation of the
concerned premses consisting of the roonms and the
structures of the RPO situated on the particular plot of
| and since 1.4.1972. The appellant has authorized the
respondent to be in occupation of this RPO by virtue of the
deal ershi p agreenent between the parties. The respondent
is not a trespasser. The ‘Public Prem ses’ are defined

under the Public Prem ses Act as foll ows: -



SC. “2(e) ” public prem ses” neans -

(1) any premses belonging to, or taken on
| ease or requisitioned by, or on behalf of the
Central Governnment, and includes any such preni ses
whi ch have been placed by that Governnment, whether
before or after the comencenent of the Public
Premi ses (Eviction of Unaut hori sed  Qccupants)
Amendnent Act, 1980 (61 of 1980), under the contro
of t he Secretari at of
ei ther House of Parliament for providing residentia
accommodation to any mnenber of the staff of that
Secretari at;

(2) any premses belonging to, or taken on
| ease by, or on behal f of —

(i) any conpany as defined in section 3 of the
Conpani es Act, 1956 (1 of 1956), in which not |ess
than fifty-one per cent of the paid up share capita
is held by the Central Governnment or any conpany
which is a subsidiary (within the neaning of that
Act) of the first-nmentioned conpany.

Unaut hori sed Occupation is defined under this Act as
foll ows: -

SC.2 (g) “unauthorized occupation”, in relation to
any public prem ses, neans the occupation by any
person of the public prenises wthout authority for
such occupation, and includes the continuance in
occupation by any person of the public premses
after the authority (whether by way of grant or any
ot her node of transfer) under which he was all owed
to occupy the premses has expired or has been
determ ned for any reason what soever.”

28. The respondent is in occupation/control/charge of
the premses right from 1.4.1972 and is very nuch claimnm ng
in the suit filed by themin the Court of Small Causes to
be a tenant or a deened tenant under the MRC Act. It is in
this suit that he has obtained an interim order. In a

challenge to that interim order the Learned Single Judge



has permtted the appellant to take steps in accordance
with the Public Premses Act by observing that the
proceedings in the Cvil Court wll not hinder the
appel l ant from taking steps under the Public Prem ses Act,
I f perm ssible. Thus, in fact to that limted extent the
order of the Learned Single Judge takes care of the
subm ssion of the appellant viz. that the respondent’s suit
under the MRC is ms-conceived. Not only that, but the
Learned Single Judge has al so observed that the “order of
status quo would operate only till the Conpetent Authority
were to pass order of eviction against the respondent in
respect to the suit premses”. In fact what is also
material to note, as quoted earlier in para 3 (b) of their
reply, the appellant thenselves had contended before the
Court of Small Causes that the concerned prem ses are
Public Premses wthin the neaning of Public Preni ses
(Eviction of Unauthorised GCccupants) Act, 1971. In the
present Special Leave Petition also the sane is reiterated
by themin the list of dates by stating that in May 2008,
they filed the aforesaid reply to the interim application
in the Court of Small Causes wherein they took the

af oresai d | egal position.

29. This being the position it is not possible for

this Court to find any fault with the inpugned order passed



by the Learned Single Judge viz. that it will be open to
the respondent to take steps in accordance with the Public
Prem ses Act which will be the due process of |aw, and not
by any force. The term nation of the deal ership agreenent
by the appellant wll render the occupation of the prem ses
by the respondent to be unauthorised one and it wll be
open to the respondent to take further steps to take
possession thereof though only in accordance with the due
process of |aw This much mninum protection has to be
read into the relationship created between the parties
under the clauses of the agreenent noted earlier. Besides,
an opportunity of being heard in a situation which affects
the civil rights of an individual has to be inplied from
the nature of the functions to be perforned by the public
authority which has the power to take punitive or the
damagi ng actions as held by a Constitution Bench of this
Court in Maneka Gandhi v. Union of India reported in [1978

(1) SCC 248].

30. It was submitted on behalf of the appellant that
in the event the respondent does not vacate the prem ses in
spite of the termnation of the agreenment of deal ership,
the appellant will be entitled to use force to renove them
I f necessary. The appellant relied upon the observations

in para 85 of the judgnment in Bishna Alias Bhi swadeb Mhato



and Others Vs. State of Wst Bengal reported in [2005 (12)
SCC 657]. It was a crimnal case wherein anong other
subm ssions the accused had submtted that they had
exercised the right of private defence as regards their
property leading to the incidents. |In this context, it was

observed in the referred paragraph 85 as follows: -

“85. Private defence can be used to ward off
unl awful force, to prevent unlawful force, to
avoid unlawful detention and to escape from such
detention. So far as defence of |and against the
trespasser is concerned, a person is entitled to
use necessary and noderate force both for
preventing the trespass or to eject t he

trespasser. For the said purposes, the use of
force nust be the m nimum necessary or reasonably
believed to be necessary. A reasonabl e defence

woul d nean a proportionate defence. O dinarily,
a trespasser would be first asked to |eave and if
the trespasser fights back, a reasonable force
can be used.”

To say the least, the submssion based on this
paragraph is totally untenable. By no stretch of
i magi nati on the respondent can be called a trespasser into
the concerned prem ses. The respondents have been
permtted to occupy the prem ses under the dealership
agreenent and have been so occupying it under the agreenent
with the appellant since 1st April 1972. A Subm ssion
comng froma public authority in this fashion is totally

unaccept abl e and deserves to be rejected.



31. The appellant had relied upon the judgnent in
Sout hern Roadways Ltd., Mdurai Vs. S.M Krishnan (supra)
to contend that the respondent can not claim any kind of
possessory right in the prenmi ses wherein the respondent was
wor ki ng as an agent. There can not be nuch dispute with
the proposition though what is material to be note is that
in that case the appellant had taken a godown on |ease and
the respondent was put in possession for carrying on his
agency business with the appellant. The appellant had
termnated the agency on comng to know about the
m snmanagenent of the business and wanted to take the
possession of the godown. On being prevented, the
appel lant had filed a suit for a declaration of their right
of carrying on business in the concerned premses and
sought an injunction therein, initially in the Mdras H gh
Court and subsequently in the SLP in this Court. The
appel lant had not resorted to any use of force. Wi | e
granting the injunction the aforesaid observations have

been nmade.

32. In Indian G| Corporation Ltd. Vs. Anritsar Gas
Service and O hers (supra), the respondent was appoi nted as
a distributing agent of the gas cylinders in Amitsar. On
receiving the conplaints about the working of t he

distributorship, the appellant had term nated the agency.



Ther eupon the respondent had noved the Civil Court whereas
the appellant had sought arbitration which was granted by
this Court and it was in that context that this Court has
observed that on termnation of the agency the only relief
whi ch could have been granted was to seek conpensation for
| oss of earning. The nethod of taking the possession was
not involved in either of the two cases. In neither of the

two cases the possession was sought to be taken by force.

33. It is instructive to note in this behalf that in
Oga Tallis Vs. Bombay Minicipal Corporation [AIR 1986 SC
180] the question was with respect to the eviction of the
hut mrent dwellers fromthe footpaths of Minbai. Section 314
of the Bombay Municipal Corporation Act provided that the
Muni ci pal Comm ssioner may, Wwthout notice, cause an
encroachnment to be renoved. It was submtted on behal f of
Muni ci pal Corporation that the footpath dwellers can be
renoved by use of force and even w thout a notice. In the
judgnment of the Constitution Bench, this Court held that
t hough the section did not specifically make it nandatory,
I ssuance of a notice was a mninmum requirenent. It was
submtted on behalf of Mnicipal Corporation that the
hut ment dwellers can not have any defence. The rel evant

observations of this Court in paragraph 47 of the judgnent



(as reported in AIR 1986 SC Page 180) based on authorities

are as foll ows: -

“The proposition that notice need not be given
of a proposed action because, there can possibly be

no answer to it, is contrary to the well-recognized
understanding of the real inport of the rule of
hearing.-----

----- Both the right to be heard from and the
right to be told why, are analytically distinct from
the right to secure a different outcone; these
rights to interchange express the elenentary idea
that to be a person, rather than a thing, is at
| east to be consulted about what is done with one.”

34. This was the approach of this Court where the
notice was not mandatory in the case of occupiers of
f oot pat hs. This Court held that issuance of a notice and
affording of an opportunity was a mni mum requirenent. In
the present case as stated above, the respondents are
occupying the premses, nay be as an agent of the
appel lant, right from the 1st April 1972. According to the
appel | ant the respondent have no authority to remain on the
prem ses after the dealership agreenent is term nated. As
agai nst that the respondent has contended that respondent
is a tenant and in any case a ‘deened tenant’ of the
prem ses. The respondent has noved the Court of Small
Causes for the declaration and has obtained an order of
st at us- quo. That order presently survives and is not set

aside though the Learned Single Judge has observed in the



i mpugned order that the order of status-quo would operate
only till the conpetent authority passes the order of
evi cti on. The respondents have not challenged this order
either by filing a Special Leave Petition or by filing any
cross objections in the present appeal, and therefore it
bi nds them In the circunstances of the present case, the
Learned Single Judge has permitted the appellant to proceed
agai nst the respondent under the Public Prem ses Act on the
footing that after the termnation of the dealership
agreenent the occupation would be unauthorised. He has
rightly observed that the pendency of the proceeding in the
Cvil Court can not preclude the appellant from taking
recourse to recovery of the possession of the suit preni ses

by follow ng due process of law including by resorting to

action under the provisions of Public Prem ses Act, if
per m ssi bl e. He has, however, nade it clear that in any
case possession can not be obtained by force. 1In our view,

there is no reason for this Court to take any different
view. The respondent has to be afforded an opportunity of
bei ng heard, may be in the forum of the appellant, and only
after obtaining an order from the conpetent authority the

respondent can be evi cted.

35. It is true that in Southern Roadways Limted

(supra) this Court did observe in paragraph 22 that the



possessi on of the respondent in that case was on behal f of
the conpany and not on his own right. And therefore, it
was not necessary for the conpany to file a suit for the
recovery of possession. Those observations will have to be
read as laying down the law in the fact situation which
energed in that case and would apply to simlar situations.
The issue wth respect to the premses of a Public
Corporation did not arise in that matter. Besides, in the
facts of the case before us, anongst others the respondent
had raised the issue with respect to the nature of his
licence to remain on the prem ses, and had al so sought the
protection which was available to the licencee in
occupation of the prem ses prior to 1.2.1973. \Wether the
respondent was right in that contention or not is not for
this Court to determne. It is for the appropriate
authority to decide. That is the m ninum opportunity which
will be required to be provided to the respondent in the
facts of the present case, when he is in occupation of the
concerned premses for nearly 40 vyears. It is also
relevant to note that even on the footing of being an
agent, apart fromthe right to receive the conpensation in
a situation which could be placed under Section 205 of the
Contract Act, the agent also has the right to remain on the

property of the principal under Section 221 of the Contract



Act, for the reliefs which are avail able under that section
I f he nmakes out such a case. It is another matter that as
stated above the respondent has placed his case on a higher
pedestal, but even on the basis that he is a nere agent, he
does have certain rights under Sections 205 and 221 of the
Contract Act, and para 13 of Southern Roadways Linmted
(supra) specifically recognizes that. This being the
position it cannot be said that the respondent does not
deserve even an opportunity of being heard. VWat are the
relevant terns of the agreenent between the parties, what
Is their true connotation and what order could be obtained
by the appellant against the respondent, or what relief at
the hi ghest the respondent would be entitled to, will have

be consi dered and deci ded before an appropriate forum

36. It is also relevant to note that all throughout
the respondent has contended that respondent has been in
excl usi ve possession of the prem ses concerned, and all the
enpl oyees on the prem ses are that of the respondent. Even
in the first suit filed in the court of small causes,
respondent has pointed out that there was a problem wth
respect to the dispensing unit once in the past in year
2002, and in consultation wth the petitioner the
respondent took corrective mneasures. The reports al

t hroughout thereafter have been satisfactory and the



respondent has relied upon a volum nous correspondence in
that behalf in paragraphs 33 to 60 of the plaint filed in
the court of small causes. In the third suit bearing No.
706 of 2009 challenging the termnation of the I|icence
filed in the Gty Cvil Court Minbai, the respondent has
specifically pleaded in paragraph 69 that the termnation
was W thout any reasons and was contrary to public policy,
and was violative of Article 14 of the Constitution of
I ndi a. In paragraph 77, respondent has specifically
submitted that a technical fault in the machine cannot
anmount to mani pul ation and that apart it was not a case of
adul terati on. Al these subm ssions of the respondent
require a determ nation. An opportunity of being heard is
sonmething mninmum in the circunstances. The proceedi ngs
before the authority under the Public Premises Act is an
expedi ti ous proceeding and that is something mninumin the
ci rcunst ances. A Public Corporation from which a higher
standard is expected, cannot refuse to follow this nuch

m ni nrum due process of |aw.

37. In the ~circunstances we have no reason to
interfere with the order passed by the Learned Single
Judge. W, however, make it clear that the observations
made above are for the purposes of deciding the correctness

or otherwise of the inpugned order passed by the Learned



Single Judge and not on the nerit of the rival clains. W
make it very clear that in the event the appellant takes
the steps under the Public Prem ses Act, it will be open to
the respondent to plead their case before the conpetent
authority on all counts, though it will also be open to the
conpetent authority concerned to take its own decision on

the nerits of the rival contention on facts as well as on

I aw.
38. This appeal is, therefore, dism ssed though there
will be no order as to costs.
.................... J.
( H L Gokhale )
New Del hi

Dated: WMarch 02, 2011



I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2276 OF 2011
[Arising out of SLP(C) No.9134/2009]

BHARAT PETROLEUM CORPORATION LTD. ....... APPELLANT
Ver sus
CHEMBUR SERVI CE STATION .. ... RESPONDENT
ORDER

Leave granted.

In view of the divergence in views, the
Registry is directed to place the matter before the
Hon' bl e Chief Justice of India for placing the matter

before a | arger Bench.

...................... J.
( R V. RAVEENDRAN )

New Del hi; J.
March 02, 2011. ( H L. GOKHALE )



