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ACT:
Code of Civil Procedure-Res-Judicata-bjection agai nst

execution proceedi ng, when barred.
Bi har Land Reforms Act, ss. 3, 4 & 6-Mortgaged Estate-Fina
Decr ee obtai ned- Ef fect of.

HEADNOTE:
After a prelimnary decree was obtained by the  appellants
(rmortgagees of an Estate including both Bakasht |ands and
other lands), the Bihar Land Reforns Act, 1950 -cane into
force. The appellant filed petition for —passing fina
decree. The Estate nortgaged vested in the State as a
result of a notification issued under s. 3(1) of the Act,
and later a final decree was passed in the  nortgage suit.
Thereafter the appellants applied under s. 14 of the Act and
got determ ned the conmpensation to which they were entitled
under the Act. But yet they filed an execution petition to
execute the nortgage decree agai nst the Bakasht | and. The
respondents resisted that execution by filing an application
under s. 47, Civil Procedure Code contending “that the
execution was barred under s. 4(d) of the Act. That
application was dismssed for default of the respondents. A
second application raising, the same ground was filed by the
respondents but this, too, was dismssed for their default.
A third application raising the sane ground was filed by the
respondents and in this, the execution court overruled the
obj ection raised by the respondents on the grounds (i) that
the objection was barred by the principles of res judicata
and (ii) that the bar of s. 4(d) pleaded was not tenable.
This decision was affirnmed in appeal, but reversed in second
appeal by the High Court. Dismssing the appeal this Court;
HELD : (i) The objection was not barred by the
principles of res judicata. Before a plea can be held to be
barred by res judicata that plea nust have been heard and
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determned by the court. Only a decision by a court could
be res judicata, whether it be statutory under s. 11, G vi
Procedure Code or constructive as a matter of public policy
on which the entire doctrine rests. An execution petition
havi ng been dism ssed for the default of the decree-hol der
through by the tinme petition cane to be dismssed, the
j udgrment debtor had resisted the execution on one or nore
grounds, does not bar the further execution of the decree in
pursuance of fresh execution petitions filed in accordance
with |aw Even the dismissal for default of objections
rai sed under s. 47, CGivil Procedure Code does not operate as
res judicata when the sanme objections are raised again in
the course of the execution. [911 B-H]

Maharaj a Radha Parshad Singh v. Lal Sahab Rai & Os. L.R
17 |.A 150, Pulvarthi Venkata Subba Rao V. Vel | ur
Jagannadha Rao & Ors.  [1964] 2 S.C.R 310, Lakshni bai Anant
Kondkar v. Ravi Bhikaji~Kondkar, XXXI B.L.R 400, Bahir Das
Pal & Anr. v, Grish Chandra Pal, A I.R 1923 Cal. 287,
Bhagwati Prasad Sah-v. Radha Kishun Sah & Os. A l.R 1950
Pat. 354, Jethmal & O's. v. Mst. Sakina, A l.R 1961 Rai
1959 Bi shwanath Kundu v. Snt. ~Subala Dassi, A Il.R 1962
Cal. 272, referred to.

909

Ramarain v. Basudeo, |.L. R XXV Pat. 595, disapproved.
(ii)Proceedings wunder s. 4(d). of the Bihar Land Reforms
Act, 1950 included execution proceedings and the execution
could not be proceeded with. The only renedy open to the
appel l ants was to get conpensation under Chapter |1V of the
Act. [913 G H

Reading ss. 3, 4 and 6 together, it followed that al
Estates notified under s. 3 vested in the State free of al
encunbrances. The quondum proprietors and tenure hol ders of
those Estates lost all interests in those Estates. As
proprietors they retained no interest in respect of them
what soever. But in respect of the | ands enunerated in's. 6
the State settled on themthe rights of raiyats. Though in
fact the vesting of the Estates and the deenmed settlenents
of raiyat rights in respect of certain classes ‘of /'|ands
included in the Estates took place simltaneously, in |aw
the two nust be treated as different transactions; first
there was a vesting of the Estates in the State absolutely,

free of all encunbrances. "Men followed the deened
settlenent by the State of raiyat’s rights on the _quondum
proprietors. Therefore in law it would not be correct to

say that what vested in the State were only those interests
not coming withins. 6. [913 C E]

Section 4(d) provided that "no suit shall lie in any
civil court for the recovery of any noney due from such
proprietor (proprietor whose estate has vested in the State)
or tenure holder the paynment of which is secured by a
nortgage of, or is a charge on, such estate or tenure and
all suits and proceedings for the recovery of any such noney
which may be pending on the date of vesting shall be
dropped". Proceedings in this section undoubtedly included
execution proceedings. [1913 F]

Ramarain v. Basudeo |I.L.R XXV Pat. 595, Raj Kishore v. Ram
Pratap, A l.R 1967 S.C. 801; [1967] 2 S.C.R 56, Rana Sheo
Anbar Singh v. Allahabad Bank Ltd., Allahabad, [1962] 2
S.C R 441 and Krishna Prasad & O's. v. Gauri Kumari Devi,

(1962] Supp. 3 S.C.R 564, referred to.

Si dheshwar Prasad Singh v. Ram Saroop Singh, 1963 B.L.J.R

802, mmjority view di sapproved.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 368 of 1966.
Appeal by special |eave fromthe judgnment and order dated
February 3, 1964 of the Patna H gh Court in, Appeal from
Appel |l ate Order No. 99 of 1963.

Sarjoo Prasad and R C. Prasad, for the appellants.

K. K. Sinha and S. K Bisaria, for the respondents.

The Judgrment of the Court was delivered by

Hegde, J. This appeal against the judgment of the Patna High
Court dated the 3rd February, 1964 in its Appellate Oder
No. 99 of 1963 was filed obtaining special |leave from this

Court. It arises froma proceeding under s. 47, Civi
Procedure Code. In execution of a nortgage decree, the
decr ee- hol ders sought to proceed agai nst

910

Bakasht | ands of the judgnment debtors. The judgment debtors
objected to the same on'the ground that the execution-was
barred under s. 4(d) of the Bihar Land Reforns Act, 1950 (to
be herein,after referred to as the Act). But t hat
objection was overruled by the executing court on two
di fferent grounds nanely (1) that the objection in question
is barred by the principles of res judicata and (2) the bar
of s. 4(d) pleaded is not tenable. The decision of the
execution court was affirmed appeal but reversed in second
appeal by the Hi gh Court.

The two questions that arise for decision in this appeal are
(1) whether the objection as regards-the executability of
the decree pl eaded by the judgnment debtors is barred by the
principles of res judicata and(2) whether the nortgage
decree has becone unexecutabl ein view of the provisions of
the Act.

We shall now briefly set out the material facts of the case
The nortgages, the appellants in this appeal obtained a
prelimnary decree on June 26, 1947 on the basis  of a
nort gage. The property nortgaged was an Estate within the
meaning of the Act. That property included both  Bakasht
| ands as well as other |lands. The Act came into force after
the passing of the aforenentioned prelimnary decree. The
decree-hol ders filed petition for passing a final decree on
Septenber 19, 1955. The Estate nortgaged vested in the
State of Bihar on January 1, 1956 as a result of a
notification issued under s. 3 (1) of the Act. A fina
decree was passed in the nortgage suit on Cctober 1, 1956.
Thereafter the nortgagees applied under s. 14 of the Act and
got determ ned the conpensation to which they were entitled
under the Act. It is said that they did not proceed, any
further in that proceeding but on the other hand filed on
June 18, 1958 an execution petition to execute the nortgage
decree against the, Bakasht |ands. The judgnment debtors
resisted that execution by filing an application under S.
47, Civil Procedure Code (Msc. Case No. 94 of 1959) on the
ground that the decree cannot be executed in view of the
provisions of the Act. That application was dism ssed for
the default of the judgnent debtors on Septenber 12, 1959.
A second application raising the same ground (M sc. Case
No. 110 of 1959) was filed by the judgment debtors is barred
on the principles of res judicata and further on July 23,
1960 for default of the judgnent debtors. A third
application raising the sanme ground of objection (M sc.
Case No. 91 of 1960) was filed by the judgnent debtors on
Septenber 12, 1960. That application was dismssed on
January 4,'1962 after examning the contentions of the
parties. Therein the execution court came to the concl usion
that the objection raised by the judgnent debtors is barred
on the principles of res judicata and further that the
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sane has no nerits. This decision as nentioned earlier was
affirmed by the appellate court but reversed by the High
Court.

We shall first take up the contention that the objection
t aken

911

by the judgnent debtors’ is barried by principles of res
j udi cat a. Though at one stage, |earned Counsel for the

appel | ant s-decree hol ders attenpted to bring the case within
Expl anation 5, s. 11, Cvil Procedure Code, he did not
pursue that Iline of argument but tried to support his
contention on the broader principles of res judicata. The
real question for decisioninthis case is whether the
di sm ssal of Msc. cases Nos. 94 and 110 of 1959 for default
of the judgnent debtors can be said to be a final decision
of the court after hearing the parties. Before a plea can
be held to be barred by the principles of res judicata, it
must be shown that the plea in question had not only been
pl eaded but it had been heard and finally decided by the
court. A dismissal of a suit for default of the plaintiff,
we think,  would not operate as res judicata against a
plaintiff in a subsequent suit on the sane cause of action

If it was otherw se there was no need for the legislature to
enact rule 9, Oder 9, CGvil Procedure Code which in
specific term say that where a suit is wholly or partly

di smissed under rule 8, the plaintiff shall be precluded
from bringing a fresh suit in respect of the same cause of
action. The contention that the dismissal of a previous

suit for default of the plaintiffs operates as res judicata
in a subsequent suit-in respect of the same claim was
repel l ed by the Judicial Committee, of the Privy Council in
Maharaj a Radha Parshad Singh v. Lal Sahab Rai and Os.(1).
Therein the Judicial Committee observed thus :
"None of the questions, either of fact or |aw,
raised by the pleadings of the parties was
heard or determned by the Judge of the
Shahabad Court in 1881; and his decree
di smssing the suit does not constitute res
judicata within the meaning of the Cvi
Procedure Code. It must fall within one or
other of the sections of chapter VI1 of the
Code; in the present case it is immterial to
consi der which, the severest penalty, attached
to such dismissal in any case being that the
plaintiff cannot bring another suit for the
sane relief."
From this decision it is clear that the Judicial = Commttee
opined that before a plea can be held to be barred by res
judicata that plea nust have been heard and determ ned by
the court. Only a decision by a court could be res
judicata, whether it be statutory wunder s. 11, Cvi
Procedure Code or constructive as a matter of public  policy
on which the entire doctrine rests. Before an earlier
decision can be considered as res judicata the same  nust
have been heard and finally deci ded-see Pulvarthi Venkata
Subba. Rao v. Velluri Jagannadha Rao, and Os. (2).
The <courts in India have generally taken the view that an
execution petition which has been dismissed for the default
of the
(1) L.R 17 I.A 150.
(2) [1964] 2 S.C R 310
912
decree-hol der though by the tine that petition came to be
di smi ssed, the judgment debtor had resisted the execution on
one or nore grounds, does not bar the further execution of
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the decree in pursuance of fresh execution petition filed in
accordance with | aw-see Lakshm bai Anant Kondkar v. Ravji
Bhi kaji  Kondkar(1). Even the dismissal for default of
obj ections raised under s. 47, Civil Procedure Code does not
operate as res judi cata when the sane objections are raised
again in the course of the executionsee Bahir Das Pal and
Anr. v. Grish Chandra Pal (1) Bhagawati Prasad Sah v. Radha
Kishun Sah and O'S. (3); Jethmal and O's. v. Mst. Saki na
(4) ; Bishwanath Kundu v. Sm Subal a Dassi (5). W do not
think that the decision in Rammarain v. Basudeo(6) on which
the |earned Counsel for the appellant placed great deal of
reliance is correctly decided. Hence we agree with the High
Court that the plea of res judicata advanced by the
appel | ant i s unsust ai nabl e.

The next question is whether the execution is barred under
the provisions, of the Act.. The contention of the judgnent
debtors is that it is 'so barred whereas according to the
appel l ants as the Bakasht |ands which form part of the
nortgaged property had, not "vested in the State, the
execution —can proceed agai nst those | ands. Therefore we
have to see whether the entire nortgaged property had vested
in the State in pursuance of the notification under s. 3 or
only the nortgaged property mnus the Bakasht | ands.

There is no dispute that the property nortgaged was
an Estate within the neaning of s. 2(1) and the notification
i ssued wunder s. 3 covered the entirety of the Estate. But
what was urged on behalf of the appellants is that what had
vested in the State was the non-bakasht |ands as well as the
proprietory interest in the Bakasht |lands and hence the
Bakasht |lands do not  have the protection of  s. 4(d);
Consequently it is not necessary for them to  exclusively
proceed under s. 14.

The consequences of the vesting of an Estate is set out in
s. 4. Section 4(a) provides that once an Estate vests in the
State the wvarious rights in" respect of that Estate
enunerated therein shall also vest in the State, absolutely
free from all encunbrances. Anobng the rights enunerated
therein wundoubtedly includes the right of possession. In
view of s. 4(a) there is hardly any doubt” that the
proprietor loses all his rights inthe estate in question

After setting out the wvarious interests 1ost by the
proprietor the section proceeds to say "such proprietoror
tenure hol der shal

(1) XXX, B.L.R 400. (2) A1.R 1923 Cal. 287.
(3) A1.R 1950 Pat. 354. (4) A 1. 1961 Raj. 59.
(5) A1.R 1962 Cal. 272. (6) I.L.R XXV pat. 595.

913

cease to have any interests in such estate or tenure, other
t han the interests expressly saved by or under the
provisions of this Act". In order to find out t he
implication of the clause extracted above we have'to go to
s. 6 which provides that on and fromthe date of vesting al

| ands used for agriculture or horticultural purposes which
were in khas possession of an internediary on the-date a
vesting (including certain classes of |and specified in that
section) shall subject to the provisions of ss. 7A and B be
deened to be settled by the State with such internmediary and
he shall be entitled to retain possession thereof and hold
them as a raiyat under the State having occupancy rights in
respect of such |ands, subject to the payment of such fair
and equitable rent as may be deternmined by the Collector in
the prescribed manner.

Reading ss. 3, 4 and 6 together, it follows that all Estates
notified under s. 3 vest in the State free of al
encunbrances. The quondum proprietors and tenure-hol ders of
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those Estates lose all interests in those Estates. As
proprietors they retain no interest in respect of them
what soever. But in respect of the | ands enunerated ins. 6
the State settled on themthe rights of raiyats. Though in
act the vesting of the Estates and the deened settl ement of

raiyats rights in respect of certain classes of lands in-
cluded in the Estates took place simultaneously, in law the
two nust be treated as different transactions; first there
was a vesting of the Estates in the State absolutely, and

free of all encunbrances. Then followed the deened
settlenent by the State of raiyat’s rights on the quondum
proprietors. Therefore in lawit would not be correct to

say that what vested in the State are only those interests
not comng withins. 6.

Section 4(d) provides that "no suit shall lie in any G vi
Court 'for the recovery  of any noney due from such
proprietor (proprietor whose estate has vested in the State)
or tenure holder the payment of which is secured by a
nortgage /of, or is a charge on, such estate or tenure and
all suits and proceedings for the recovery of any such noney
which may be pending on the date  of vesting shall be
dropped". Proceedings in this. section undoubtedly include
execution proceedings: This is not a case where only a part
of the nortgaged property has vested in the such the rule
laid down by this Court in Raj Kishore Pratap(l) is not
attracted. As nmentioned earlier the State and as v. Ram
entire Estate nortgaged had vested though sonme interest in
respect of a portion of the nortgaged property had been
settled by the State on the nortgagors.

Under the circunstances theonly renedy open to the
decreeholders is that provided in Chap. IV of the Act i.e.
a cl ai munder
(1) [1967] 2 SSCR 56; AIl.R 1967 S.C 801.

914

s. 14 before the Claims Oficer for "determ ning the anount
of debt legally and justly payable to each creditor in
respect of his claim. The procedure to be followed in such
a proceeding is prescribed in ss. 15 to 18. ' Provi si ons
relating to the assessnment and paynment of conpensation
payable to the quondum proprietors and tenure-holders are
found in Chap. V of the Act (ss. 19 to 31.) Section 24(5)
provides that "in the case where the -interest of a
proprietor or tenure-holder is subject to a nortgage or
charge, the conpensation shall be first payable to the
creditor holding such nortgage or charge and the bal ance, if
any, shall be payable to the proprietor or tenure-hol der
concerned: " That subsection further prescribes the maximm
amount that can be paid to such a creditor.

In view of what has been stated above it follows /that
under the circunstances of this case it is not opento the
appel l ants to proceed with the execution. Their only renedy
is to get conpensation under the Act.

Qur concl usion receives strong support fromsome of the
decisions of this Court. |In Rana Sheo Ambar Singh  v.
Al | habad Bank Ltd., Allahabad(1l), a question identical to
the one before us, but arising under the U P. Zam ndari
Abolition and Land Reforns Act, cane up for consideration by
this Court. One of the questions that arose for decision in
that case was whether the Bhumidari right settled by the
State on a previous proprietor whose estate had- vested in
the State was |iable to be proceeded agai nst in execution of
a nortgage decree against the Estate that had vested in the
St at e. This Court held that it was not liable to be
proceeded against. Therein it was ruled that the intention
of the U P. Zanmi ndari. Abolition and Land Reforns Act was
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to vest the proprietory rights in the Sir and Khudkasht | and
and grove land in the State and resettle on internediary not
as conpensation but by virtue of his cultivatory possession
of lands conmprised therein and on a new tenure and confer
upon the intermedi ary a new and special right of Bhumidari,
which he never had before by s. 18 of the Act. The
provisions in that Act relating to vesting and settl enent of
Bhum dari rights are in all essential particulars sinilar to
those in the Act relating to vesting and settlenent of
Bakasht |ands. This Court further ruled in that case that
the nortgagee could only enforce his rights against the
nortgagor in the manner as provided in s. 6 (h) of the U P.
Act read wth s. 73 of the Transfer of Property Act and
foll ow the conpensati on noney under the Act.
In Krishna Prasad and Os. v. Gauri Kumari Devi( 2) the
guestion that arose for decision by the Court was whether, a
nort gage decree-holder could proceed against the properties
of the nortga-
(1) [1962] 2, S.C. R 441.
(2) [1962] Supp. 3 S.C.R 564.
915
gor other than those nortgaged in enforcenment of the
personal covenant when the property nortgaged had vested in
the State under the provisions of the Act. That question
was answered in the negative. |In the course of the judgnment
Gaj endragadkar, J. (as he then was) who spoke for the Court
observed that there is no doubt "that the scheme of the Act
postul ates that where the provisions of the Act apply,
clains, of the creditors have to be submtted before the
Caim Oficer, the claimants have to follow the procedure
prescribed by the Act and cannot avail of any renedy outside
the Act by instituting suit or any other proceeding in the
court of ordinary civil jurisdiction.” Proceeding further he
observed
"It is in the light of this scheme of the Act
that we nmust revert to section 4(b) and
determ ne what its true scope and effect are.
M. Jha contends that in construing the  words
of Section 4 (d) it would be necessary to bear
in mnd the object of the Act which was nerely
to provide for the transference tothe State
of the interests of the proprietors and
tenure-holders in land and of the nortgagees
and | essees of such interests. It was not the
obj ect of the Act, says M. Jha, to
extingui sh, debts due by the proprietors or
tenure-hol ders and so, it woul d be reasonable
to confine the operation of s. 4 (d) only to
the cl ains nade agai nst the estates whi ch have

vested in the State and no others. In our
opi ni on, this argunent proceeds on an
i mperfect view of the aimand object 'of the
Act . It is true that one of the objects of

the Act was to provide for the transference to
the State of the estates as specified. But as
we have al ready seen, the provisions contained
in section 16 in regard to the scaling down of
the debts due by the proprietors and tenure-
hol ders clearly indicate that another object
which the Act wanted to achieve was to give
sone redress to the debtors whose estates have
been taken away fromthem by the notifications
i ssued under section 3. Ther ef or e, in
construing s. 4(d), it would not be right to
assune that the interests of the debtors
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affected by the provisions of the Act do not
fall wthin the protection of the Act" and
again at page 578
"Having regard to the said schene, it is
difficult to confine the application of s.
4(d) only to execution proceedings in which
the decree-hol der seeks to proceed agai nst the
estate of the debtor. |In fact, an execution
proceeding to recover the decretal anpbunt from
the estate which has already vested in the
State, would be inconpetent because the said
estate no_ longer belong to the judgnent-
debtor. "

Sup Cl-69-9

916

Sunmarising the effect of the aforenentioned decisions this

is what this Court observed in Raj Kishore' s case(l)-a case

ari sing under the Act:

Fromthe principles laid down by this Court
in-the above two decisions, follows that where
the whole of the property nortgaged is an
estate, there -can be no doubt that t he
procedure prescribed by Chapter IV has to be
foll owed, in order that the anobunt due to the
creditor should be determned by the clains
of ficer and the decision of the claims officer
or the Board has been made final by the Act."”

For the reasons nentioned earlier we are of the opinion that
the decision of the mgjority of the judges in_ the Ful
Bench decision in Sidheshwar Prasad Singh v. Ram Saroop
Singh(2) is not correct. The true effect of the decisions
of this Court in Rana Sheo Anbar Singh’s case(3) and Krishna
Prasad’ s case(4) is as explained by Kama Sahai, J. in that
case.

In the result this appeal fails and it is dismssed wth
costs.

Y. P. Appeal dism ssed

(1) [1967]2 SS.CR 56 Al.R 1967 S.C. 801.

(2) [1963] B.L.J.R 802.

(3) [1962] 2 S.C R 441.

(4) [1962] Supp, 3 S.C. R 564
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