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HEADNOTE

Matters relating to grant, transfer and vesting of
mning rights in Goa, Daman and Diu during the Portuguese
rule, were governnent by the "Portuguese Colonial M ning
Laws". Under those |aws a person coul d, nake a decl aration"”
in witing stating that "he has discovered a minera
deposit". Such a declaration was called a "M ning Mani fest ’
and the person maki ng the declaration was called a
"Mani festor". The object of making a Mning Manifest was to
acquire mining rights fromthe Governnent in respect of the
area covered by the Manifest. On verification, the concerned
authorities would prepare a "Notice of Manifest". The Notice
of Manifest was an acknow edgnment by public authorities of
the authenticity of the Mning Manifest and it was a step-
in-aid to the grant of mning rights. The Notice of Manifest
was followed by the grant of "Title of Mnifest", "a
certificate in ternms of the note of manifest pertaining to
the legal right to concession, and entitled the manifestor
to a "Mning Concession" wunder which he was pernitted "to
explore a mning property and to enjoy thereon all nining
rights”. The m ning concession was 'unlimted in duration as
long as the concessionaire conplied with the conditions
which the law and title of concession inposed on hint

Article 119 of the Portuguese Colonial Mning Laws
provided that a "prospecting |icense" was not transferable
but by article 120, a Title of Manifest was transferable by
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sinmpl e endorsenent on the original title, duly executed in
terms of Article 60.

The territories conprised in Goa, Danan and Di u under
the Portuguese rule were annexed by the Governnent of India
by conquest on Decemnber 20,

393

1961. These territories became a part of India, and for the
purpose of making A provision for their admnistration, the
President of |India, promulgated on March 5, 1962 the Coa,
Daman and Diu (Adm nistration) ordi nance. On March 27, 1962
the Indian Parlianent enacted the Goa, Daman and Diu
(Administration) Act 1 of 1962 replacing the aforesaid
ordinance with effect fromMarch 5, 1962. On the same date

Parlianment enacted the Constitution (Twelfth Anendnment) Act,
1962 whereby Goa, Daman and Diu were added as Entry Sin
Part Il of the First Schedule to the Constitution, and as
clause (d) in Article 240 ~of the Constitution, wth
retrospective effect from Decenber 20, 1961. Goa, Daman and
Diu thus 'becane a part of the Union Territories of India
with effect fromthe date of their annexation by conquest.

On Novenber 28, 1962 the President pronul gated the Goa,
Daman and Diu (Laws) Regul ation No. 12 of 1962. The various
Acts specified in the Schedule to the Regulation were
extended to Goa, Daman and Diu, one of such Acts being the
M nes and Mnerals (Regulation and Devel opnent) Act, 1957.
Section 4 of the Regulation provided or ‘the repeal and
saving of laws. By a notification issued by the Lt. Governor
of Goa, Daman and Di u under section 3 of the Regulation, the
M nes and M nerals (Regul ati on -and Devel opnent) Act, 1957
and the M neral Concession Rules, 1960, were made applicable
to Goa, Daman and Diu with effect from Cctober 1, 1963.

On Septenber 5, 1958 one "K' obtained four Titles of
Mani fest from the Portuguese Government, ~and sold those
Mani fests to Respondent No. | sonetine in 1959. The sal e was
in conformty with the Portuguese Laws and was duly attested
by a Notary Public in Goa. On Septenber 4, 1959, Respondent
No. | made four applications, (one in respect /of each
Mani fest, to the Governor General of Portugal , for
demarcation of the area in respect. of which the mnera
concessi on was sought. On Septenber 17, 1959 Respondent No |
presented four applications attaching to them certain other
docunments and on Septenber 24, 1959 he paid the bal ance of
the fee prescribed for the grant of mneral concessions.

On the date on which the Act was extended to Goa, Daman
and Diu, the applications made by respondent 1 on Septenber
4 and 17, 1959 to the Governor Ceneral of Portuguese CGoa
were pendi ng consi deration for the grant of mnera
concessions. Simlar applications filed by other persons
were also pending on that date. On Septenber 16, 1964, the
M ni ng Engi neer, Depart nent of M nes, Goa, i nformed
respondent 1 that since his applications for- mnera
concessions had not been granted prior to Cctober 1, 1963
when the Rules cane into force, the said applications were
deened to have |apsed. He was however asked to submt fresh
applications for grant of m neral concessions which would be
considered on nerits. On Cctober S, 1964 the Secretary of
the Goa M neral ore Exporters Associ ati on nade a
representation to the Governnent, requesting that all cases
in which applications were made and m neral concession fees
were paid prior to Cctober 1, 1963 should be treated by the
Government synpathetically and m neral concessions granted.

On Cctober 17, 1964 the appellant applied for a
prospecting licence in respect of a large area, which
i ncluded the four areas for which respondent 1 had
394
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applied for a mning concession during the Portuguese rule.
In Septenber 1965, the Governnent of Goa, decided to grant a
prospecting licence to the appellant in respect of the whole
area for which he had applied and sought approval of the
Central Covernment under section 5(2) of the Act. As the
application, was not granted within the time limt
prescribed by the Rules, it was deened to have been
rej ected. However, the Central Governnent on February 10,
1966 acting wunder S. 30 of the Act restored the application
of the appellant and nmde a reconmendation to the State
Covernment that a prospecting licence should be granted to
himin respect of certain area which included the area for
whi ch respondent 1 had applied to the Portuguese CGovernnent
in Septenber 1959. In pursuance of the Central CGovernnent’s
recomendati on, the State . Gover nnment granted to t he
appel l ant a prospecting licence on February 26, 1966.

On August 16, 1966 respondent 1 nade four applications
for mning Leases in respect of the very same area for which
he had applied for mneral concessions during the Portuguese
rule and " in respect of which the Government of Goa had,
granted a  prospecting licence to the appellant on February
26, 1966.

The appellant applied for mning | ease on May 8, 1967.
The State Governnment having delayed the grant to the
appellant, he filed arevision application under rule 54 of
the Rul es against the deened refusal of his application. On
April 20, 1969 the revision application was all owed by the
Central Governnent . which directed the State Government to
grant a mining lease to the appellant in respect of a
smal |l er area. This area covered the area in respect of which
respondent 1 was agitating his right to obtain a mning
| ease.

In between, upon the rejection of his ‘revision
application by the Central CGovernnent in Septenber | 1967,
respondent | filed a wit petition challenging the orders of
the Government refusing to grant a mning lease to himin
respect of the four areas for which he had applied on August
16, 1966, contending that by virtue of the four titles of
mani fest duly transferred in his favour he had-acquired an
i ndefeasible right to obtain concessions over the said area
even prior to the annexation of CGoa, that he had presented
applications and paid the necessary fees prior to- the
annexation, and that therefore, the right which had accrued
in his favour could not be considered as having | apsed on
t he annexati on.

The High Court allowed the wit petition and quashed
the orders dated Septenber 16, 1964, Septenber 18, 1967 and
Sept enber 29, 1967 whereby respondent 1's applications for
m ning | eases and his revision applications were rejected by
the Government. The Hi gh Court al so quashed the order dated
February 26, 1966 whereby a prospecting |licence was granted
to the appellant and directed the State Governnent to treat

the applications of respondent | dated Septenber 4 and
Septenber 17, 1959 as still subsisting and to di spose them
of .

In the appeal to this Court, it was contended on behal f
of the appellant, that there was an interregnum between
Decenber 20, 1961 when the Governnent of |ndia annexed Coa,
and March 5, 1962 when the Admnistration Act was brought
into force, as a result of which, |aws which were in force
i n Portuguese
395
Goa i mmedi ately before the annexation of Goa ceased to apply
to that territory with effect from Decenmber 20, 1961 unti
March S, 1962. By section 5(1) of the Administration Act, it
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was only with effect fromMarch S, 1962 that such |aws
continued in force in the annexed territory. Since
respondent 1 had nade his applications for nmining | eases or
m ni ng concessions under the Portuguese |aw and since that
law itself ceased to apply to the conquered territory with
effect fromthe date of conquest, the applications | apsed on
that date. The "Titles of Manifest" obtained by respondent |
under those |aws conferred wupon him no vested right to
obtain the mneral concessions or mning | eases. They only
enabled him to apply for concessions, since the Title of
Mani f est under the Portuguese |aw was no nore than what a
prospecting licence is under the Indian |aw of ni ning.

On behalf of respondent | it was contended that by
virtue of the four Titles of Mnifest which were duly
transferred in his favour he had acquired the right to
obtain mneral concessions in respect of the four areas
prior to the annexation of Goa. He had presented the
necessary applications wthin the prescribed period and he
had al so 'paid the necessary fees for obtaining minera
concessions. Since he was entitled to obtain minera
concessions or-mning | eases fromthe Portuguese Governnent,
he would be entitled to obtain such concessions or |eases
fromthe Government of CGoa al so. Though, on the extension of
the Act and the Rules to Goa with effect from Cctober |
1963, the Portuguese mning | aws stood repeal ed by reason of
section 4(1) of the Regul ation the previous operation of the
Portuguese mning |laws so repeal ed was saved by reason of
section 4(2) of the Regulation. Sub-section (2) also saved
anything duly done or suffered under the Portuguese |aws, as
also the right, privilege, obligation or liability acquired,
accrued or incurred under those |laws. The applications filed
by respondent | for the grant of mning concessions were
"l egal proceedings" wthin the neaning of" section 4(2) of
the Regul ation. Since those proceedings were instituted in
accordance with the Portuguese mining |aws on the basis of
the right possessed by respondent | to obtain mning
concessions, he was entitled to continue the proceedi ngs as
if the Regul ati on had not been passed, that is, to'say as if
the Portuguese mnmning laws continued to be in force'in the
conquered territory of GCoa.

Al'l owi ng the appeal
N

HELD: 1. The applications for mneral concessions made
by respondent 1 on the basis of Title Mnifests of 1959 had
| apsed. Even assuming that those applications were pending
when the Act and the Rules were extended to Goa on Cctober
1, 1963, respondent 1's applications could only be decided in
conformity with the Act and the Rules. Section 4 of the Act
and rule 38 of the Rules support this view Section 21 of
the Act nmmkes it penal to do any prospecting or  mning
operation otherwise than in accordance with the Act or the
Rul es. The Act and the Rul es having been nmade applicable to
the territory of Goa on Cctober 1,1963, and the supposedly
pendi ng applications of respondent | not having been granted
within a period of nine nonths, they nust be deened to have
been refused under rule 24(3) of the Rules. [416 C E]

2. Incases of acquisition of a territory by conquest,
ri ghts which had accrued wunder the old | aws do not survive
and cannot be enforced agai nst the
396
new Governnent wunless it chooses to recogni se those rights.
In order to recognise the old rights, it is not necessary
for the new Government to continue the old | aws under which
those rights had accrued because, old rights can be
recogni sed without continuing the old | aws as, for exanple.
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by contract or executive action. On the other hand, the nere
continuance of old |laws does not inply the recognition of
old rights which had accrued under those |aws. Sonething
nore than the continuance of old |l aws is necessary in order
to support the claimthat old rights have been recogni sed by
the new GCovernnment. That 'sonething nore’ can be found in a
statutory provision whereby rights which had al ready accrued
under the old laws are saved. In so far as the continuance
of old laws is concerned, as a general rule, they continue
in operation after the conquest, which nmeans that the new
Covernment is at liberty not to adopt them at all or to
adopt them w thout a break in their continuity or else to
adopt them froma date subsequent to the date of conquest.
[413 D F]

In the instant case there was an interregnum between
Decenber 20, 1961 and March 5, 1962. During that period the
old laws of the Portuguese regine were not in operation in
the conquered territory of Goa. Secondly the rights
recogni sed under sub-section 2° of section 4 the Regul ation
did not  ‘extend any protection to the rights which had
accrued prior —Decenber 20, 1961 but envisaged only such
rights which had conme -into being after March 5, 1962 by
reason of the laws continued by the Act and the Regul ation
Apart from that, the Governnent of |India never recognised
either during the/interregnum or thereafter, any rights on
the basis of titles of nmanifest obtained by any person
during the Portuguese rule. On Septenber 16, 1964 the
CGovernment of India'issued an order - stating expressly that
all applications for mneral = concessions nmade to the
Portuguese Government . on the basis of titles of nmanifest
shall be deenmed to have lapsed. Thus, far fromthere being
any recognition by the Indian Government of rights accruing
fromtitles of manifest there is a clear indication that it
deci ded not to recognise those rights. For two years after
the order of the Covernnent of India dated September 16,
1961, Respondent 1 did not take any steps at all for the
recognition or reassertion of his(rights. He had obtained an
order of refund of the amobunt which he had paid to the
Portuguese CGovernment. It was on August 16, 1966 that he
applied for a nmning |ease under the IndianLaw. He did so
after the appellant had obtained a mning lease in his
favour on February 26, 1966 and he applied for a lease in
respect of the very sane areas over which the appellant was
granted a mining | ease. On Septenber 20, 1967 the Centra
CGovernment rejected the application of respondent 1 for a
mning lease and it is eleven nonths thereafter that he
filed a wit petition challenging the various orders passed
against him and the order by which a mning |ease was
granted to the appellant. No right had accrued in favour of
respondent | under the Portuguese |aw and correspondingly,
no liability or obligation was incurred by the Portuguese
Government which the Government of India would be under a
conpul sion to accept by reason of the provisions contained
in section 4 of the Regulation. [413 H 414 A]

Pema Chibar v. Union of India, [1966] | SCR 357,
appl i ed.

J. Fernandes and Co. v. The Deputy Chief Controller of
I mports and Exports and ors. [1975] 1 SCR 867, 876, referred
to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Givil Appeals Nos. 1440-
1443 (N) of 1970.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 19

397

Fromthe judgnent and order dated the 20th February,
1970 A of the Delhi High Court in Cvil Wits Nos. 712, 712
A 712 & 712-C of 1968.

S. N.  Kackar, Santosh Chatterjee, A K Panda, R C
Parija and G S. Chatterjee for the appellant.

G L. Sanghi, Vinod Bobde, B. R Agarwal, P. G Gokhale
and M ss Vasudha Sanghi for Respondent No. 1.

M M Abdul Khader, Shobha Dikshit and M N. Shroff for
Respondents Nos. 2 & 3.

The Judgrment of the Court was delivered by C

CHANDRACHUD, C. J.: These appeals are by certificates
granted by the Delhi H'gh Court under Article 133 (1) (a)
and (c) of the Constitution in regard to its judgment dated
February 20, 1970 in C.W No. 712 of 1968

The dispute in these appeals relates to the grant of
mning rights in respect of an area situated in the villages
of Karanzol and Sonaulim in Goa, the rival claimnts being
the appell ant and Respondent 1. Respondent | clains
preference over the appellant by reason of certain events
whi ch happened prior to the conquest and annexati on of Goa
by the Governnment of India on Decenber 20, 1961. Before we
turn to those events, it would be useful to notice the
rel evant provisions  of the Mning Laws which were in force
i n Portuguese Goa.

During the Portuguese rule, matters relating to grant,
transfer and vesting of mining rights in Goa, Daman and Diu
were governed by the "Portuguese Colonial ‘Mning Laws".
Under those laws a  person could, ~in stated circumstances,
make a "declaration" in witing stating that "he has
di scovered a mneral deposit". Such a declaration was called
a "Mning Manifest" and the person naking the declaration
was called a "Manifestor". The object of making ‘a M ning
Mani fest was to acquire mining rights fromthe Government in
respect of the area covered by the manifest. On verification
of the facts stated in the Manifest, the concerned
authorities would prepare a "Notice of Manifest", by which
was neant "the record in a special book of prospector’s
declaration, which in a fixed termw.l| ensure the exclusive
right to ’'concession’ of a manifested mining property when
such property contains mnerals and the manifested land is
398
free". The Notice of Manifest was thus an acknow edgnent by
public authorities of the authenticity of the Mning
Manifest. It was a step-in-aid to the grant of _mning
rights, since the particular entry in the special book
mai ntai ned for keeping the record of mning manifests
ensured the exclusive right of the nanifestor to mnera
concession or rights. The Notice of Manifest was foll owed by
the grant of "Title of Manifest" which nmeant "a certificate
interms of the note of nmanifest, pertaining to the |ega
right to concession". The Title of Manifest entitled the
mani festor to a 'Mning Concession’ under which he was
permtted "to explore a mning property and to enjoy thereon
all mning rights". The m ning concession was "unlimted in
duration as long as the concessionaire conplied with the
conditions which the law and title of concession inposed on
him'. Article 119 of the Portuguese Colonial Mning Laws
provided that a ’'prospecting license’, was not transferable
but by article 120, a Title of Manifest was transferable by
sinmpl e endorsenent on the original title, duly executed in
terms of Article 60.

On Septenber 5, 1958 one V. J. Keny of Goa had obtai ned
four Titles of Manifest from the Portuguese Government,
being Manifests Nos. 31, 33, 34 and 35 of 1958, in respect
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of an area adneasuring about 400 Hectares. Sone tine in
1959, Keny sold those Manifests to Respondent | for Rs.
33,000/-. The sale was in a conformity with the Portuguese
laws and was duly attested by a Notary Public in Goa. On
Septenmber 4, 1959, which was one day before the expiry of a
period of one year fromthe date on which Keny had obtai ned
the Titles of Mnifest from the Portuguese Governnent,
Respondent i nmde four applications, one in respect of each
Mani fest, to the CGovernor General of Portugal, attaching
with each application the relative Title of Mmnifest, a
chal | an evidencing paynent of the prescribed fee for the
grant of mneral concession and a challan evidencing deposit
of the prescribed mleage fee for demarcation of the area in
respect of which the mneral concession was sought. On
Septenber 17, 1959 Respondent | presented four applications
attaching to themcertain  other docunents and on Septenber
24, 1959 he paid the bal ance of the fee prescribed for the
grant of m neral concessions.

The territories conprised in_ Goa, Danan and Di u under
the Portuguese rule were annexed by the Governnent of India
by conquest on Decenber 20, 1961. By virtue of Article | (3)
(c) of the Constitution of India, these territories becane a
part of India. For
399
the purpose of naking provision for the admnistration of
the said Aterritories, the President of India, in exercise
of the powers conferred wupon himby Article 123 (1) of the
Constitution, pronmul gated on March 5, 1962 ordi nance No. 2
of 1962, <called the Goa, Daman- and Diu (Admnistration)
ordinance. On March 27, 1962 the Indian Parlianment enacted
the Goa, Danman and Diu (Admnistration) ~Act, 1 of 1962,
repl acing the aforesaid ordinance with effect from March 5,
1962. On the sane date, the Parlianent enacted the
Constitution (Twel fth Amendnent) Act, 1962 whereby GCoa,
Daman and Diu were added as Entry 5 in Part 1l of the First
Schedule to the Constitution, and-as clause (d) in Article
240 of the Constitution, wth retrospective effect from
December 20, 1961. Thus, Goa, Danman and Diu becane 'a part of
the Union Territories of India with effect fromthe date of
their annexation by conquest.

On Novenber 28, 1962 the President, in exercise of the
powers conferred by Article 240 of the Constitution
promul gated the Goa, Daman and Diu (Laws) Regul ati on-No. 12
of 1962. The various Acts specified in the Schedule to the
Regul ation were extended to Goa, Daman and Di u-one of such
Acts being the M nes and Mnerals (‘Regul at i-on and
Devel opnent) Act, 1957. Section 4 of the Regulation provided
for the repeal and saving of laws. By a notification issued
by the Lt. Governor of Goa, Daman and Di u under section 3 of
the Regulation, the Mnes and Mnerals (Regulation and
Devel opnent) Act, 1957, and the Mneral Concession Rules,
1960, were made applicable to Goa, Daman and Diu with effect
fromCctober 1, 1963. W will refer to these as "The Act"
and "The Rul es" respectively.

On the date on which the Act was extended to Goa, Daman
and Diu, the applications made by respondent 1 on Septenber
4 and 17, 1959 to the Governor-Ceneral of Portuguese CGoa
were pendi ng consi deration for the grant of ninera
concessions. Sinmlar applications filed by other persons
were also pending on that date. On Septenber 16, 1964, the
M ni ng Engi neer, Depart nent of M nes, Goa, i nf or med
respondent 1 that since his applications for ninera
concessions had not been granted prior to Cctober 1, 1963
when the Rules cane into force, the said applications were
deened to have |l apsed. Respondent 1 was asked, if he so
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desired, to submt fresh applications for grant of mnera
concessions in accordance with the provisions of the Act and
the Rul es which, it was stated, would be

400

considered on nerits. It was added that the Governnent held
forth no assurance that the concessions would be granted.
Sim | ar communi cations were sent by the Departnent of M nes
to 55 other persons whose applications were pending before
the Portuguese Covernment when the Act and the Rules came
into force. On October 5, 1964, the Secretary of the CGoa
M neral ore Exporters Association nade a representation to
the Secretary, Industries and Labour Department, Governnment
of Goa, Daman and Diu, requesting that all cases in which
applications were made and m neral concession fees were paid
prior to Cctober 1, 1963, should be treated by the
Gover nnment synpat hetical ly-and mineral concessions shoul d be
gr ant ed.

On Cctober 17, 1964 the appellant applied to the
Governnment of -~ Goa for a prospecting licence in respect of a
total area ~of 2600 hectares, which included the four areas
for which respondent I had applied for a mning concession
during the Portuguese rule. In Septenber 1965, the
CGovernment of Goa decided to grant a prospecting |licence to
the appellant in respect of the whole area for which he had
appl i ed and sought 'approval of the Central Governnent to its
proposed action, under section S(2) of ‘the Act. Since
appel lant’s application was not granted within the tine
prescribed by the Rules, it was deened to have been
rejected. But on February 10, 1966 the Central Government,
acting under section 30 of the Act, restored the application
of the appellant suo notu and nmade a recomendation to the
CGovernment of Goa that a prospecting |icence should be
granted to himin respect of an area of 2425 hectares, which
included the area in respect of ~which  respondent. | had
applied for a mneral concession to the Portuguese
CGovernment in Septenber 1959.. In pursuance of the Centra
Government’s recomrendation, the Governnent of Goa granted
to the appellant a prospecting licence on February 26, 1966
over an area adneasuring 2425 hectares.

On August 16, 1966 respondent 1 nmade four applications
for mning | eases in respect of the very same area for which
he had applied for mneral concessions during the Portuguese
rule and in respect of which the Governnent of Goa had, as
stated above, granted a prospecting licence to the appel lant
on February 26, 1966. Those applications having been
rejected by the Governnent of Goa on Septenmber 29, 1966,
respondent 1 filed revision applications to the Centra
CGovernment which were also rejected in Septenber 1967
401

In pursuance of the prospecting licence granted to him
on A February 26, 1966, the appellant applied for-a mning
| ease on May 8, 1967. The State CGovernnent having del ayed
the grant of a mining lease to the appellant, he filed a
revision application to the Central Governnent under rule 54
of the Rules against the deened refusal of his application
On April 20, 1969, the revision application was all owed by
the Central Governnment which directed the State Governnent
to grant a mining lease to the appellant in respect of an
area of 918.6050 hectares. This area covers the areas in
respect of which respondent 1 was agitating his right to
obtain a mning | ease ever since the Portuguese rule.

In between, upon the rejection of his revision
application by the Central Governnent in Septenber 1967,
respondent 1 had filed a Wit Petition (CW No. 712 of
1968) in the Delhi High Court on July 23, 1968 chall engi ng
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the orders of the Governnent refusing to grant a mning
lease to himin respect of the four areas for which he had
applied on August 16, 1966. It was contended in the Hi gh
Court on behalf of respondent 1 that by virtue of the four
titles of manifest duly transferred in his favour, he had
acquired an indefeasible right to obtain concessions over
the four areas in question even prior to the annexation of
Coa, that he had presented applications and paid the
necessary fees prior to the said annexation and that
therefore, the right which had accrued in his favour could
not be considered as having | apsed on the annexation of Goa
by the Government of India. It was stated on behalf of
respondent 1 that it was out of abundant caution that he
nmade fresh applications for mning | eases to the Governnent
of Goa after the annexation of Goa. These contentions were
refuted on behalf of theappellant on the ground that the
applications filed by respondent 1 to the Portuguese
CGovernment. had lapsed on the jannexation of Goa by the
Governnment of ~ India, that no right had accrued in favour of
respondent 1 which the Governnent of Goa, after the
annexation of —Goa, was under an obligation to recogni se and
that since the appellant’s application for a mning | ease
was granted, respondent 1 had no right to ask for a lease in
respect of the areas which were included in the appellant’s
| ease. The High Court  allowed respondent 1's Wit Petition
and quashed the orders dated Septenber 16, 1964, Septenber
18, 1967 and Septenber 29, 1967 whereby respondent 1's
applications for mning | eases and his revision applications
were rejected by the Governnment. The Hi gh Court al so quashed
the order dated February 26, 1966 whereby  a prospecting
licence was granted to the appellant and directed the
Gover nnent of Coa

402
to treat the applications of respondent 1 dated Septenber 4
and Septenber 17, 1959 as still subsisting and to dispose

themof in accordance w th the findings and observations
contained in the judgnent. The (correctness of the High
Court’s judgnent is questioned in these appeals.

The main question which arises for consideration in
these appeals is whether, prior to the annexation of Goa by
the CGovernment of India, respondent 1 had acquired the right
to obtain a mning | ease fromthe Portuguese Government -and,
if so, whether after the annexation of Goa, the CGovernnent
of India recognised that right and is therefore bound to
grant a mning lease to respondent 1 in terns of the
applications made by him in that behalf to the Portuguese
CGovernment. The question of recognition of respondent 1's
right by the Governnment of India wll, of course, depend
initially upon whether, as a matter of fact, he had acquired
the right to obtain a nmning lease from the Portuguese
Government, which in turn will depend upon the provisions of
the Portuguese mning laws. The question as to whether the
CGovt. of India is bound to grant a mning lease to
respondent 1 wll depend upon the effect of the | aws passed
by the Indian legislature after the annexation of Goa, in
the matter of continuance of laws which were in force in
Portuguese Goa and in the natter of protection of the rights
arising under those laws. |It, therefore, becones necessary
to notice the relevant provisions of The Goa, Daman and Diu
(Administration) Act, 1 of 1962, and of the Goa, Daman And
Diu (Laws) Regulation, 12 of 1962, to which we will refer
respectively as "The Admi ni stration Act " and "The
Regul ation".

The Adm nistration Act replaced ordinance No. 2 of
1962, which had come into force on Mrch 5, 1962. The
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Adm ni stration Act, though passed on March 27, 1962, was
given retrospective effect from the date of the ordi nance,
nanmely, March 5, 1962. The Administration Act nakes
provisions relating to appointnent of officers, continuance
of existing laws until amended or repeal ed, extension of
enactments in force to Goa, Daman and Diu and for allied
matters. Section 2(b) of the Administration Act provides
that "appointed day" nmeans the 20th of Decenber 1961. That
is the date on which the territories conprised in Goa, Daman
and Diu under the Portuguese rule were annexed by the
CGover nnment of

403

India by conquest. Section 5(1) of the Administration Act
reads thus:

" Cont i nuance of exi sting | aws and their
adaptation,- (1) Al laws in force inmediately before
the appointed day in Goa. Daman and Diu or and part
thereof shall continue to ‘be in force therein unti
amended or repeal ed by a conpetent Legislature or other
conpetent authority."

The obj ect of passing the Regulation was to extend
certain laws to the Union Territory of Goa, Daman and Di u.
Section 2(a) of the Regulation defines the "Act" to nmean an
act or the ordinance specified in the Schedule to the
Regul ation. Section 3(1) of the Regul ation provides that the
acts, as they are generally in force in the territories to
whi ch they extend, shall extend to Goa, Daman and Diu,
subject to the nodifications, if ~any, specified to the
Schedul e. Sub-section (2) of section 3 provides that the
provisions of the acts referred in sub-section (1) shal
conme into force in Goa, Daman and Diu on such date as the
Li eut enant - Governor may, by notification, appoint. Section 4
of the Regulation, which bears directly on the point at
i ssue, reads thus:

"4. Repeal and saving-(1) Any law in force in Coa,
Daman and Diu or any area thereof corresponding to any
Act referred to in section 3 or any part thereof shal
stand repealed as from the coming into force of such
Act or part in Goa, Daman and Diu or such area, as the
case may be
(2) Nothing in sub-section (1) shall affect
(a) the previous operation of any law so repeal ed or

anything duly done or suffered thereunder; or

(b) any right, privilege, obligation or liability

acquired, accrued or incurred under any law so

reveal ed: or

(c) any penalty, forfeiture or punishment incurred in

respect of any offence commtted against any |aw

so repeal ed; or

(d) any investigation, |egal proceeding or renedy in

respect of any such right, privilege, obligation

liability, penalty, forfeiture o} punishnment as
af oresai d, and
404

any such investigation, |egal proceeding or renedy

may be instituted, continued or enforced and any

such penalty, forfeiture or punishnent nmay be

i mposed as if this Regul ation had not been made:

Provided that any thing done or any action taken
(including any appoi nt nent or del egati on made,
notification, instruction or direction issued, form
bye-law or schene franed, certificate obtained, patent,
permt or licence granted, or registration effected)
under any such law, shall be deened to have been done
or taken wunder the corresponding provision of the Act
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extended to Goa, Daman and Diu and shall continue to be

in force accordingly unless and until superseded by

anyt hi ng done or any action taken under the said Act."

Shri Kacker, who appears on behalf of the appellant,
contends that there was an interregnum between Decemnber 20,
1961, when the Governnent of I|ndia annexed Goa, and March 5,
1962 when the Administration Act was brought into force, as
aresult of which, laws which were in force in Portuguese
Goa imedi ately before the annexation of Goa cease to apply
to that territory with effect from Decenber 20, 1961 unti
March 5, 1962. It is urged by counsel that by reason of
section 5(1) of the Administration Act, it is only wth
effect from March 5, 1962 that such laws continued in force
in the annexed territory. Since respondent 1 had nade his
applications for mning | eases or nining concessions under
the Portuguese |aw and since that law itself ceased to apply
to the conquered territory wth effect fromthe date of
conquest, 'the applications |apsed on that date. Respondent
1, not having nade any application after March 5, 1962 under
the Portuguese mnmining laws, ~forfeited his right to ask for
m ning | eases —on the basis of those'laws. According to Shri
Kacker, not only did the applications made by respondent 1
prior to the annexation of Goa cease to have existence on
Decenber 20, 1961, but the Manifests of Title which were
granted to respondent 1 wunder the previous mining |aws,
whi ch mght have forned the basis for applying for nminera
concessions under the same |aws, also came to a termnation
This, according to counsel, was nuch nore so wth effect
fromCctober 1, 1963, on which date the Mnes and Mnerals
(Regul ati on and Devel opnent) Act, 1957, and the Mnera
Concessions Rules, 1960 were extended to Goa. In regard to
the nature of the right which respondent” 1 clained under the
Portuguese law, it is
405
argued by Shri Kacker that the "Titles of Mnifest" obtained
by respondent 1 under those |laws ~conferred wupon  him no
vested right to obtain the mneral concessions or mning
| eases. They only enabled himto apply for concessions,
since the Title of Manifest under the Portuguese | aw was no
nore than what a prospecting licence is under the Indian | aw
of m ning.

The argunment of Shri G L. Sanghi in answer to  the
points made by Shri Kacker runs thus: By virtue of the four
Titles of Manifest which were duly transferred in his
favour, respondent 1 acquired the right +to obtain nminera
concessions in respect of the four areas, prior - to the
annexation of CGoa. He had presented t he necessary
applications within the prescribed period and (' he had al so
paid the necessary fees for obtaining mneral concessions.
Si nce respondent | was entitled to obt ai n nm nera
concessions or mning | eases fromthe Portuguese Governnent,
he would be entitled to obtain such concessions or |eases
fromthe Government of Goa al so. Though, on the extension of
the Act and the Rules to Goa with effect from Cctober 1
1963, the Portuguese mning | aws stood repeal ed by reason of
section 4(1) of the Regulation, the previous operation of
the Portuguese mning laws so repeal ed was saved by reason
of section 4(2) of the Regulation. Sub-section (2) also
saved anything duly done or suffered under the Portuguese
laws, as also the right, privilege, obligation or liability
acquired, accrued or incurred under those laws. Not only
that, but sub-section (2) also preserved any investigation
| egal proceeding or renedy in respect of any such right,
privilege, obligation or liability, whi ch coul d be
instituted, continued or enforced as if the Regul ati on had
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not been passed. The applications filed by respondent | for
the grant of mning concessions were "legal proceedings"

within the neaning of section 4(2) of the Regulation. Since
those proceedings were instituted in accordance wth the
Portuguese mining laws on the basis of the right possessed
by respondent 1 to obtain mning concessions, he was
entitled to continue the proceedings as if the Regul ations
had not been passed, that is to say, as if the Portuguese
mning laws continued to be in force in the conquered
territory of GCoa.

Bef ore considering the nerits of the respective
contentions bearing on the effect of the provisions of the
Adm nistration Act and the Regulation, it is necessary to
reiterate a well-settled legal position that when a new
territory is acquired in any nanner-be it by conquest,
annexation or cession following upon a treaty-the
406
new "sovereign" “is not bound by the rights which the
residents of the —conquered territory had against their
sovereign or by the obligations of the old sovereign towards
his subjects. ~The rights “of the residents of a territory
against their state or ~sovereign come to an end with the
conquest, annexation or cession of that territory and do not
pass on to the new environnent. The inhabitants of the
acquired territory/ bring with themno rights which they can
enforce against the new state of ~ which they becone
i nhabitants. The new state is not required, by any positive
assertion or declaration, to repudiate its obligation by
di sowni ng such rights. The new state may recognise the old
rights by re-granting themwhich, in the majority of cases,
would be a matter of contract or of executive action; or
alternatively, the recognition of old rights nay be nmade by
an appropriate statutory provision whereby rights which were
in force imediately before an appointed date are 'saved.
VWhet her the new state has —accepted new obligations by
recognising old rights, is a question of fact depending upon
whet her one or the other course has been adopted by it. And,
whether it is alleged that old rights are saved by a
statutory provision, it becomes necessary to deternine the
kind of rights which are saved and the extent to which they
are saved.

In Vajesingji Joravarsingji v. Secretary of State, Lord
Dunedin said in an oft-cited passage:

"...when a territory is acquired by a sovereign
state for the first time that is an act of state. It
matters not how the acquisition has been brought about.
It may be by conquest, it may be by cession follow ng
on treaty, it wmy be by occupation of territory
hitherto unoccupied by a recognised ruler. In all cases
the result is the sane. Any inhabitant of the territory
can nake good in the nmunicipal Courts established by
the new sovereign only such rights as that sovereign
has, through his officers, recognised. Such rights as

he had wunder the rule of predecessors avail ~him
not hing..."
The decision of the Privy Council in Vajesingji (supra) and

the decisions in sinlar other cases |ike Secretary of State
v. Sardar

407

Rustam Khan were followed by this Court in Dalma Dadri
Cenent Co. Ltd. v. CI.T., State of Saurashtra v. Menon Haji
Ismail Haji, Jagannath Agarwala v. State of Orissa, State of
Saurashtra v. Jamadar Mohanad Abdulla, Pronmod Chandra v.
State of Oissa and Perma Chibar v. Union of India. A
di scordant note was struck by Bose J. who spoke for the
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Court in Virendra Singh v. The State of Uttar Pradesh, but a
7-Judge Bench held by a mpjority, Subba Rao J. dissenting,
in Stale of Gujarat v. Vora Fiddali that Virendra Singh's
case (supra) was decided wongly. Five considered judgnments
were delivered in that case, four of which, on behalf of six
| earned Judges, affirmed the viewof the Privy Council
Mudhol kar J. who delivered a separate judgnment concurring
with the majority on the point at issue before us, said:

The rul e of international |aw on which the severa

Privy Council decisions as to the effect of conquest or

cession on the private rights of the inhabitants of the

conquered or ceded territory are founded has becone a

part of the common law of this country. (page 5 90).

We nust accordingly proceed on the basis that the
right, if any, which respondent 1 had agai nst the Portuguese
CGovernment to obtain a mineral concession or a mning | ease
cane to an end with the conquest of Goa by the CGovernment of
I ndi a on Decenber 20, 1961. In the absence of any allegation
that the 'right was re-granted either by a private agreenent
or by executive fiat, the sole guestion for our
consi deration-is whether the Governnent of India is under an
obligation to recognise the right, if any, of respondent 1
by reason of a statutory provision which saves that right.

The first limb of ~Shri Sanghi’s argunment on behal f of
respondent 1 is that the laws which were in force in the
annexed territory continued to be in force therein even
after the annexation of that territory by the Governnent of
I ndia. According to the |earned
408
counsel, nothing was required to be done by the Indian
Legi sl ature to continue those laws in force inasmuch as they
continued to operate on their own force despite the
annexation of Goa by the Government~ of India. It is urged
that section 5 (1) of the Admnistration Act provides for
the continuation of all |aws which were in force inmediately
before the appointed day, that is before Decenber 20, 1961
and a plain and necessary inplication of that provision is
that all laws which were in force in the annexed 'territory
before the appointed day continued to be in force in that
territory after the appointed day. There was, therefore, no
hi at us between the appointed day and March 5, 1962 when the
Admi ni stration Act cane into force. This inplication is read
by counsel in the provision of section 5 (1) on the
reasoning that it could not possibly have revived sonething
which had already died a natural death on the date of
annexation. He contends that the expression "continue to be
in force" wused in section 5 (1) presupposes that the |aws
which were in force in the annexed territory prior to the
date of annexation were still in force and all that' was
required was the expression of a legislative wll to
continue those laws in force until they are anmended or
repealed by a conpetent legislature or other conpetent
authority. Counsel illustrated his argunent by taking the
exanpl e of the penal |aws of CGoa. Those | aws, says he, could
not be deened to have cone to an end with the conquest of
Coa for, otherwise, its inhabitants would have got a free
licence to commit any crinme that they chose 1ike murder
arson and rape.

In support of this subm ssion | earned counsel relies on
the decisions in The Mayor of the Cty of Lyons v. The East
I ndia Conpany, R V. Vaughan, Rao Shiv Bahadur Singh v. The
State of Vindhya Pradesh, Rajendra MIls v. |I.T. Oficer and
Sebastl ao v. State.

In Mayor of Lyons Lord Brougham sai d:
"It is agreed, on all hands, that a foreign
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settlenent, obtained in an inhabited country, by

conquest, or by cession from another Power, stands in a

different relation to the
409

present question, froma settlenent nade by col oni zi ng,

that is, peopling an uni nhabited country.

In the latter case, it is said, that the subjects
of the Crown carry with themthe | aws of Engl and, there
being, of course, no lex loci. In the forner case, it
is allowed, that the | aw of the country continues unti
the Crown, or the | egi sl ature, change it. This
distinction, to this extent is taken in all the books.™
(pp. 270-71)

The decision in Mayor of Lyons was referred to by Jagannadha
Das J. in his judgnment-in Rao Shiv Bahadur Singh. Cbserving
that the various conponent States became the United State of
Vi ndhya Pradesh on March 18, 1948, the | earned Judge said:

"In the normal course and in the absence of any

attenpts to introduce uniform legislation throughout

the " State, the pre-existing laws of the various
conponent-States would continue to be in force on the
wel | -accepted principle laid down by the Privy Counci
in Mayor of Lyons v. East India Conpany."
It was held that by virtue of the orders of the Regent of
Rewa of 1921 and /1922, the Indian Penal Code and the
Crimnal Procedure Code with the necessary adaptations were
in force in the Rewa State and either becane extended to the
entire Vindhya Pradesh State fromthe 9th August, 1948, by
Ordi nance No. |V of 1948, or continued to be in force in the
Rewa portion of that  State by virtue of the principle laid
down in Myor of Lyons and were the penal lawin force in
the relevant area when the crinmnal acts in question were
comm tted by the appellants.

R V. Vaughan was a unique case in which a person in
Jamai ca had attenpted to bribea Privy Councillor in order
to procure an office. Lord Mansfield C J. Cbserved:

"If Jamaica was considered ‘as a conquest, they would

retain their old |laws wuntil the conqueror had thought

fit to alter them™

In Rajendra MIls, (supra) Rajagopala Ayyangar J.,
speaking for a Division Bench of the Madras Hi-gh Court,
gquoted a passage from Hyde's "International  Law' at page
397, which is to the effect that "Law once established
continues until changed by sone conpe-

410

tent legislative power. It is not changed by mere change of
sovereignty". Quoting Beale, the |I|earned author says in a
footnote in his book that:

"There can be no break or interregnumin.  |law / Once

created it persists until a change takes place and when

changed, it continues in such a changed condition unti
the next change and so on forever. Conquest or
coloni zation is inmpotent to bring law to an end; in
spite of change of Constitution the |aw continues
unchanged until a new sovereign by |legislative act
creates a change."
On this consideration the Court rejected the contention that
the right to claim arrears of tax due to the Centra
Government under the Governnent of India Act, 1935, did not
pass or vest in the governnent of the Indian Union under the
Constitution.

The decision of the |[|earned Judicial Conm ssioner of
CGoa in Sebastlao, (supra) rejecting the contention advanced
on behalf of a Portuguese citizen that the sovereignty of
CGoa before the appointed day "was Portugal, is Portugal and
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remains Portugal" and that after the conquest of Goa, India
was exercising a nmere de facto sovereignty over the
erstwhile Portuguese territory for t he pur pose of
international |aw, need not detain us.

These decisions on which Shri Sanghi relies my be
considered as authority for the proposition that, as a

general rule, laws which are in force in the annexed or
conquered territory continue to renain in force after the
conquest or annexation until they are altered or repeal ed.

But the real question which will determ ne the controversy
in these proceedings is whether the continuance, ipso facto,
of old laws after the conquest or annexation is tantanount
to a recognition, without nore, of the rights and privil eges
accrui ng under those |laws.  Secondly, the general rule is
naturally subject to any specific provision to the contrary
whi ch the new CGovernnent ~may. nake. These questions are
directly covered by the decision of this Court in Pema
Chi bar v.  Union of India (supra) and are no longer res
i ntegra.

In Perma Chibar, (supra) the petitioner who was a
resi dent —of Daman, a forner ~Portuguese territory, had
obtai ned |icences between Cctober 9 and Decenber 4, 1961 for
the inport of various-goods. Those licences were valid for a
peri od of 180 days. On Decenber
411
20, 1961 the Portuguese territories off Goa, Daman and Diu
were conquered by the Governnment of ~ I'ndia, whereupon on
December 30, 1961 the Mlitary Governor of the conquered
territory issued a proclamation recognising only certain
ki nds of import licences, anmpngst which were not included
the licences granted to the petitioner. Having failed to
obtain recognition for his inport |licences, the petitioner
filed a petitionin this Court under Article 32 contending
firstly that under the Admi nistration Act, the previous |aws
in the Portuguese territories continued in force from March
5, 1962, which anounted to recognition by the Governnent of
India of all rights flowing from the previous |aws which
were in force in the Portuguese territories, and secondly,
that section 4(2) of the Regul ation preserved all rights and
privil eges acquired or accrued under the Portuguese | aw, as
aresult of which is right under the inport |icences which
were issued to himunder the Portuguese | aw stood preserved.
These contentions were rejected by a Constitution Bench of
this Court consisting of Gajendragadkar C. J. and Wanchoo,
H dayatul | ah, Shah and Sikri JJ. It was held by the Court
that the mere fact that the old | aws were continued di d not
mean that the rights under those | aws were recognised by the
Government of India and, therefore, the petitioner was not
entitled to seek recognition of his inport licences fromthe
CGovernment of India. Having held that in the face of the
procl amation issued by the MIlitary Governor on Decenber 30,
1961, it was inpossible to hold that the Governnent of India
had adopted the laws of the a Portuguese GCovernment the
Court, speaking through Wanchoo J., observed:

"But this is not all. The ordi nance and the Act of

1962 on which the petitioner relies cane into force

fromMrch 5, 1962. It is true that they provided for

the conti nuance of old laws but that could only be from
the date fromwhich they cane into force i.e. from

March 5, 1962. There was a period between Decenber 20,

1961 and March S, 1952 during which it cannot be said

that the old laws necessarily continued so far as the

rights and liabilities between the new subjects and the
new soverei gn were concerned. So far as such rights and
liabilities are concerned, (we say nothing here as to
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the rights and liabilities bet ween subjects and

subjects wunder the old laws), the old laws were

apparently not in force during this interregnum That
is why we find ins. 7(1) of the ordinance, a provision
to the effect that all things done and all action taken

(incl ud-

412
ing any acts of executive authority, proceedings,
decrees and sentences) in or with respect to Goa, Daman
and Diu on or after the appointed day and before the
commencemnent of this ordi nance, by the Administrator or
any other officer of CGovernnent, whether «civil or
mlitary or by any other person acting under the orders
of the Administrator ff or such officer, which have
been done or taken in.good faith and in a reasonable
belief that they were necessary for the peace and good

CGover nent of “Goa, Daman and Diu, shall be as valid and

operative as if ~they (had been done or taken in

accordance with law. Simlarly we have a provision in

s. . 9(1) of the Act, which is in exactly the C sane

terns. These provisions in our opinion showthat as

between the subjects and the new sovereign, the old
laws did not continue during this interregnum and that
is why things done and action taken by various
authorities during this period were validated as if
they had been done or taken in accordance with |aw. "
The argunment based on the saving clause contained in sub-
section (2) of section 4 of the Regulation was repelled by
the Court thus:
"As for Regulation No.~ X of 1962, that is also
of no help to the petitioner. The | aws repeal ed thereby
(as between the sovereign and the subjects) were in
force only fromMarch S, 1962. Section 4(2) on which
reliance is placed would have hel ped the petitioner if
his licences had been granted on March S, 1962 or
thereafter. But as his licences are of a date even
anterior to the acquisition of the Por t uguese
territories, s. 4(2) of the Regulation cannot help him

The contention wunder this head must also be '

rejected."

The decision in Pema Chibar (supra) is an authority for
four distinct and inportant propositions: (1) The fact that
laws which were in force in the conquered territory are
continued by the new Governnent after the conquest i s not by
itself enough to show that the new sovereign has recogni sed
the rights wunder the old laws; (2) The rights which arose
out of the old laws prior to the conquest or annexation can
be enforced against the new sovereign only if he has chosen
to recognise those rights; (3) Neither section 5 of the
Admi nistration Act nor section 4(2) of the Regulation
anounts to recognition by the new sovereign of old rights
whi ch arose prior to
413
December 20, 1961 under the | aws which were in force in-the
conquered territory, the only rights protected under section
4(2) aforesaid being those which accrued subsequent to the
date of enforcenent of the Administration Act, nanely, March
5, 1962; and (4) The period between Decenber 20, 1961 when
the territories conprised in Goa, Daman and Diu were annexed
by the Governnment of |India, and March 5, 1962 when the
Adm ni stration Act cane into force, was a period of
interregnum These propositions afford a conplete answer to
the contentions raised by Shri Sanghi. The judgnment in Penma
Chi bar (supra) was brought to the attention of the High
Court and was argued wupon but surprisingly, it has not
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referred to the judgnent at all. W have no doubt that if
the High Court were alive to the position laid down in Pema
Chi bar, (supra) it could not have possibly cone to the
conclusion to which it did.

The true position then is that in cases of acquisition
of a territory by conquest, rights which had accrued under
the old laws do not survive and cannot be enforced agai nst
the new Government unless it chooses to recognise those
rights. In order to recognise the old rights, it is not
necessary for the new Government to continue the old |aws
under which those rights had accrued because, old rights can
be recognised w thout continuing the old laws as, for
exanpl e, by contract or  executive action. On the one hand,
old rights can be recognised by the new Governnent w thout.
continuing the old |laws; on the other, the mere continuance
of old laws does not inmply the recognition of old rights
whi ch had accrued underthose laws. Sonething nore than the
conti nuance of old laws is necessary in order to support the
claimthat old rights have been recognised by the new

CGovernment .. That "something nmore’ can be found in a
statutory provision whereby rights which had al ready accrued
under the old laws are saved. |In so far as continuance of

old laws is concerned, as a general rule, they continue in
operation after the conquest, which means that the new
Government is at liberty not to adopt them at all or to
adopt them without a break in their continuity or else to
adopt them from a date subsequent to the date of conquest.
Int he instant case there was in the first place, on
the authority of Penma Chibar, (supra) an interregnum between
Decenber 20, 1961 and March S, 1962. During that period, the
old laws of the Portuguese regine were not in-operation in
the conquered territory of Goa. Secondly, the rights
recogni sed under subsection (2) of section 4 of the
Regul ation did not extend any protectionto the rights which
had accrued prior to Decenber 20, 1961 but envi saged
414
only such rights which had cone’ into being after March S,
1962 by reason of the laws continued by the Act and the
Regul ation. Apart fromthat position, the Governnent of
I ndi a never recognised, either during the interregnum or
thereafter, any rights on the basis of titles of nanifest
obtained by any person during the Portuguese rule.” on
Septenber 16, 1964 the Governnent of India issued an order
stating expressly that all applications for m nera
concessions nade to the Portuguese Governnent on the basis
of titles of manifest shall be deened to have | apsed. Thus,
far from there being any recognition by the Indian
Governnment of rights accruing fromtitles of manifest, there
is aclear indication that it decided not to recogni se those
rights. It is significant that for two years after the order
of the Governnent of |India dated Septenber 16. 1964,
respondent 1 did not take any steps at all for the
recognition or reassertion of his rights. He obtained an
order of refund of the amount which he had paid to the
Portuguese Government on the applications which were nade by
himfor obtaining mneral concessions. It was on August 16,
1966 that he applied for a mning | ease under the Indian
Law. He did so after the appellant had obtained a m ning
| ease in his favour on February 26, 1966 and he applied for
a lease in respect of the very sane areas over which the
appel l ant was granted a mning | ease. On Septenber 20, 1967
the ’'Central CGovernment rejected the application of
respondent 1 fora mining lease and it is eleven nonths
thereafter that he filed a wit petition in the Del hi High
Court challenging the various orders passed agai nst hi m and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 19

the order by which a nmning lease was granted to the
appellant. W do not rely on these later facts for the
purpose of showing any |aches on the part of respondent 1
because the Court cannot take a hyper-technical view of
self-inposed limtations when inportant rights are involved
We have referred generally to the course of events, only in
order to show how no right had accrued in favour of
r espondent I under t he Por t uguese law and how,
correspondingly, no liability or obligation was incurred by
the Portuguese Government which the Governnment of India
woul d be under a conpulsion to accept by reason of the
provi sions contained in section 4 of the Regulation

Shri Sanghi tried to distinguish the decision in Pema
Chi bar by contending that whereas in that case the dispute
was between the Government on the one hand and a citizen on
the other, the dispute the instant case is between two
i ndi vidual s, nanely, the appellant and respondent 1. It is
contended by the |earned counsel that the ratio of Pema
Chi bar (cannot apply to a di spute of the present nature,
415
especi al I'y _since Wanchoo J. in his judgnment in that case has
stated A expressly that” the decision was confined to the
matter in which the dispute was not between two private
citizens but between the State on the one hand and a citizen
on the other. W /'may assune for the sake of argunent that
the ratio of Penma Chibar may be confined to cases in which
the dispute is between the State and a citizen and not
between two or nmore citizens. But- it is fallacious to say
that the dispute in the instant case is between two private
i ndi vi dual s. The case undoubt edl y invol ves the consideration
of conmpeting clains nmade by the appellant and respondent 1
toa mning lease but the true question is whether the
CGovernment of India is under an obligation to grant a | ease
to respondent | by virtue of the fact, as alleged by him
that a right had accured in his favour under the Portuguese
laws and that, by reason of the fact that those | ans were
continued by section S(lI) of the Admnistration /Act and
further, that the rights which had accrued under those | aws
were saved by section 4(2) of the Regul ation, the Governnent
of India was bound to recognise his tight. If the appell ant
was not in the field and the Government of India were yet to
reject the application of respondent 1, the self-sanme
guestion would have arisen, which shows that the “inter-
position of the appellant cannot take away the present case
out of the ratio of Penma Chibar, any nore than the presence
of a conpeting applicant for an inport |icence would have
made a difference to the ratio of the decision.

Yet anot her attenpt was made by Shri| Sanghi to
di stinguish the decisionin Pema Chibar by saying that
whereas there was no Law as such regulating the grant of
import licences, there is in the instant case a law which
governs the grant of mining |leases. W are unable to
appreciate this distinction. The decision in Pema ' Chibar
does not rest on the presence or absence of a | aw governing
a particular subject-matter. Nor indeed does the decision
say that there was no law at all governing the grant of
import licences. In fact, the reference to the time linmt of
180 days and to the restriction that no inmport can be made
without a valid licence shows that there was in existence a
l aw which regulated the grant of inpart licences. Counse
relied on the decision in J. Fernandes and Co. v. The Deputy
Chief Controller of Inports and Exports and Os., (1) in
order to show that during the Portuguese reginme there was no
law in existence governing the grant of inport licences. W
are unabl e
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to deduce any such conclusion from the said decision. The
judgrment does not say that there was no | aw governing the
grant of inmport licences. It only says that the petitioner
therein had failed to show that he possessed any right under
the law. That would rather show that there was in existence
a law governing the grant of inport |icences but that the
petitioner was wunable to show that he had any right under
that law. We may mention incidentally that J. Fernandes and
co. (supra) reiterated the position which has been treated
over the years as well settled that rights avail abl e agai nst
the ol d sovereign can be enforced after conquest against the
new sovereign, only if ‘they are recognised by the new
sover ei gn.

It is clear from the facts on the record of the case
that the applications for —mineral concessions nmade by
respondent 1 on the basis of ~Title Manifests of 1959 had
| apsed.  Even assuming that those applications were pending
when the /Act and the Rules were extended to Goa on Cctober,
1, 1963, ' respondent | 's applications could only be decided
in conformty with the Act and the Rules. Section 4 of the
Act and rule 38 of the Rules support this view Section 21
of the Act nakes it penal~ to do any prospecting or nining
operation otherwise than in accordance with the Act or the
Rul es. The Act and the Rul es having been nade applicable to
the territory of Goa on Cctober 1, 1963, and the supposedly
pendi ng applications of respondent | not having been granted
within a period of nine nonths, they nust be deened to have
been refused under rule 24(3) of the Rul es

For these reasons, we set aside the judgnment of the
H gh Court, allow the appeals and dismss the writ petition
filed by respondent 1 in the Del hi H gh Court-

The appellant w Il get his costs here and in the Hi gh
Court from Respondent 1. Hearing fee one set only.

N V. K Appeal s al | owed.
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