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ACT:

| ncome-tax-H ndu wundivided famly invested funds  in firm
Remuner ati on earned by nenber as officer of the firm Wether
i ncome of family or individual nenber.

HEADNOTE:

The assessee a Hi ndu undivided famly-through its karta was
a partner intw firnms. The Karta had rich experience in
the line of business carried on by the firns. inone of the
firms, the Karta was appointed as its Mnaging Partner and
paid a renuneration as Managing Partner in addition to the
benefits enjoyed as a partner. in the other firm another
partner was appointed as the Managing Partner, and it was
provided that on his retirenent, the Karta was to  be
appointed as the Mnaging Partner and entitled to the
renmunerations. The Karta was appoi nted the Managi ng Part ner
of the second firmalso on the retirement of its earlier
Managi ng Partner. The assessee-famly clained that the
remunerations received by the Karta as Managing Partner
should be deleted fromthe assessnent of the assessee, and
they were the personal income of the Karta.

HELD: The remuneration of the Karta was not earned on
account of any detrinent to the joint famly assets and the
accounts received by the Karta as the Managing Partner - of
the two partnerships were not assessable as the incone  of
the H ndu undivided famly. [591 F],

Upon the facts of the case, there was no real or sufficient
connection between the investnment of the joint fanmily funds
and the renmuneration paid by the partners to the Karta. The
renmuneration was paid not because of the famly funds
invested ' in the partnership, but for the per sona
qualifications of the Karta. [591 D F]

S, R MCT. PL. Palaniappa Chettiar v. Conmi ssioner of
I ncome-tax, 68 |.T.R 221, foll owed.

GQurunath V.. Dhakappa v. Comm ssioner of Income-tax, Mysore




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

53 |I.T.R 575; V. D. Dhanwatey v. Comm ssioner of [|ncone-
tax, 68 [|.T.R 365; M D. Dhanwatey V. Conm ssioner of
| ncone-t ax, 68 |.T.R 285; P. N 'Krishna lyer V.
Comm ssioner of Inconme-tax Kerala, [1969] 1 S.C R 943 and
Conmi ssi oner of Income-tax, Mysore v. G V. Dhakappa, Civi
Appeal No. 713 of 1965 deci ded on 23-7-1968, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 817 and 818
of 1966.
Appeal s by special |eave fromthe judgnent and order dated
January 19, 1965 of the Mysore High Court in . T.R C. No. 1
of 1964.
Niren De, Attorney-Ceneral, S.. C. Manchanda and R N.  Sach-
they, for the appellant.
597
M C. Chagla, Sharad J. Maispurkar, O P. Malhotra and
O C. Mathur, for the respondent.
The Judgrment of the Court was delivered by
Ramaswami, J. The- respondent is a H ndu Undivided Famly
(hereinafter called the assessee) of which Shri D. C. Shah
is the karta. The assessnment years are 1959-60 and 1960-61
and the relevant accounting periods are Sanvat years 2014
and 2015. The assessee through its karta Shri D. C. Shah
was a partner in the firns of (1) Ms C- U Shah and Co. and
(2) Ms Oiental Can Manufacturing Co. as per terns and
conditions set out in the Instrunents of Partnership dated
5-6-1961 and 11-9-1957. Shri~ D. C Shah was paid a
remuneration of Rs. 12,000/- per 1 vyear for ‘both the
assessment years by Ms C. U Shah and- Conpany. He was
paid Rs. 10,000/- for the assessnent year 1959-60 by the
Oiental Can Manufacturing Conpany.. The anounts received by
Shri  D. C. Shah were shown by the assessee in its, returns
of income along with balance of the share income from the
aforesaid firms. The Income Tax Oficer in assessing the
H ndu Undi vided Fam |y included the remunerati on received by
Shri  D. C. Shah as a part of the share inconme from the
respective firns. Before the  Appellate Assi st ant
Conmi ssi oner the assessee contended that remuneration
received by Shri D. C. Shah was his personal incone and the
amounts were wongly shown in the returns of the ~ Hi ndu
Undivided Fanmily as its income and should not have been
included in the assessnent. |n so contending the assessee
relied on clauses 8, 9 and 10 of the JInstrunent of
Partnership dated 5-6-1961 by which the firmof Ms C U
Shah and Conpany was constituted. The assessee also relied
on clauses 14, 15 and 16 of the Instrument of  Partnership
dated 11-9-1957 by which the firm of Ms Oiental Can
Manuf act uri ng Conmpany was constituted. Causes 8, 9 and 10
of the Instrument of Partnership dated 5-6-1961 are to the
foll owi ng effect
"8. The partner No. 1 Shri D. C Shah who has
been nanagi ng the business of this firm shal
hereinafter also continue to act as Managi ng
partner for conducting the said business free
fromany interference of other partners, of
what soever nature. The said Managi ng partner
shall manage, direct, appoint: and/or renove
any one of the enpl oyees, and/or do all other
things, which include right to draw cheques,
to nmeke, deliver and accept docunents either
| egal or comercial in respect of t he
partnership busi ness as nmay be deered




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 6
necessary for effectively carrying on the
partnership busi ness. The said Managi ng

partner shall be paid Rs. 1,000/- (Rupees one
thousand only) per nonth in addition to al
ot her benefits that he is entitled to enjoy as
a partner of the firm
588
9. The said Managi ng partner shall continue to
be the Managing Partner for his life time or
his retirenent whichever is earlier
10. Al'l other partners shall devote as rmuch
time to the furtherance-of the partnership
busi ness as they think proper,. necessary and
a visable".
Clauses 14,,15 and 16 of the Instrument of
Part nership dated 11-9-1957 are to t he
foll owi ng effect =
"14. The partner No. 2 shall, be the Managing
Partner for conducting the said business free.
fromany interference of whatsoever nature by
ot hers. The said Managing Partner shal
manage, carry, direct, appoint and/or renpove
any of ‘the enmpl oyees and/or Agent and do al
ot her ‘things, as may be deened necessary, for
effectively carrying on t he Part nership
busi ness. The said Managi'ng Partner shall be
entitled, in addition to-all other benefits,
to a '‘nmonthly renuneration of  Rs% 2,000/-
(Rupees two thousand only).
15. The  Partner No 2 shall continue to be
the Managing Partner for ~his lifetime or
retirement. In the event of Partner No. 2's
demise or retirenment, whichever is ‘earlier
the Partner No. 1 shall then act and | perform
duties and functions of Managi ng Partner. In
the event of the demse or retirement of
Partner No. 1, the Managi ng Partner shall be
appointed by the renmaining partners or /their
| egal representatives, as the case nmay be,
16. Partner No. 3 shall be responsible for
the duties and functions to be perfornmed under
the direction of No. 2, the Managing Partner
In the event of failure on the part of No. 3
to performduties and functions or otherwse
entrusted by No. 2, the Managing Partner, the
matter shall be referred to No. 2 -and his
deci si on shall be binding on No. 3".
The Appel | ate Assistant Conm ssioner accepted the contention
of the assessee and held that the remuneration paid and re-
ceived by Shri D. C Shah should be deleted from the
assessnent of the assessee. The Incone Tax Oficer
thereafter preferred appeals to the Income Tax Tribuna
which set aside the order of the Appellate Assistant
Conmi ssioner and held that the remuneration paid should  be
included in the total income of the assessee. At the
i nstance of the assessee, the Incone Tax Appellate Tribuna
stated a case to the Hi gh Court on the follow ng question of
law : -
"Whet her on the facts and in the circunstances
of the ease., was the salary received by D. C
Shah fromt he-
589
two firms of Ms C. U Shah & Co. and Ms
Oiental Can Manufacturing Co., includible in
the assessment of the H U F. of which Shri D
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C. Shah was the Karta?"

The High Court relying upon its earlier decision in Gurunath
V. Dhakappa v. Commi ssioner of Inconme-tax, Mysore (1) held
that the salary received by Shri D C.  Shah from the
aforesaid firms cannot be included in the assessment of the
H ndu Undivided Famly of which he was the Kkarta. These
appeals are brought by special |eave on behalf of the
Conmi ssi oner of, Inconme Tax, Bangal ore fromthe judgnent of
the Msore High Court, dated 19th January, 1965 in |ncone
Tax Reference No. 1 of 1964.

The question whether the renuneration earned by a menber of
a Hindu Undivided Famly as an officer of a company or. a
firmin which the assets of the Hi ndu Undivided Family have
either been invested or the office has been acquired wth
the aid of the funds of the fanmily is the income of the
famly or the individual income of the menmber has been the
subject matter of consideration.in several cases before this
Court. /In V. D. Dhanwatey v. Comm ssioner of Income-tax(2),
V the karta of a Hindu Undivided Famly contributed to the
capital of a firmout of the funds of the fanmily. Under the
agreenment - of —the partnership the general managenent and
supervision of the partnership business was to be in the
hands of V and he wasto be paid a nonthly remuneration out
of the gross earnings of the partnership business. It was
found that V joined the partnership as representing the
fam |y and becanme a partner on account of the investnents of
the joint famly assets in the capital of the partnership
and that the renuneration received by V. was only an
i ncreased share of the profits paid to himas representing
the famly. In this state of facts it was~ held by this
Court that the remuneration paid to V was directly related
to the investnments of the assets of the famly in the
partnership business and "there was a real” and sufficient
connection between the investnent from the joint famly

funds and the renuneration paid to V'. It was therefore
held by this Court that the salary paid to V was, rightly
assessed as the incone of the Hindu Undivided Family. In M

D. Dhanwatey v. Conmi ssioner of I'ncone Tax(1l) the facts were
parallel to the facts in V. D. Dhanwatey’'s case (2 ) and the
salary received by the karta of the Hindu Undivided Famly
was treated as the income of the famly.

InS. R M CT. PL. Palaniappa Chettiar V. Conm ssioner of
Income Tax(4), the naterial facts were different. The karta
of a H ndu Undivided Fam |y acquired 90 out of 300 shares in

a transport conpany with the funds of the fanmly.” In course
of time he

(1) 53 1.T.R 575. (2) 68 1.T.R 365

(3) 68 1.T.R 285. (4) 68 1.T.R 221

L10Sup./69-3

becamre the Managing Director of the Conpany. As Managi ng
Director the karta was entitled to salary and commission on
the. net profits of the conpany, and was entrusted wth
control over the financial and administrative affairs of the

conpany. The, only qualification under the Articles of
Associ ation for the office of a Director, was the hol di ng of
not less than 25 shares in his own right. It was found that

the shares were acquired by the famly not with the object
that the karta should becone the Managi ng, Director, but in
the ordinary course of investment and there was no rea
connection between the investnment of the joint famly funds
in the purchase of the shares and the appointnment of the
karta as Managing Director of the conpany. It was held
therefore that the renuneration of the Managing Director was
not earned on account of any detriment to the joint famly
assets and the amounts received by the karta as Managing
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Director’s renuneration, commssion and 'sitting fee’ were
not assessable as the incone of the H ndu Undivided Famly.
In P. N Krishna Ilyer V. Comm ssioner ’of Incone Tax
Kerala(1l), the principle laid dowmm in V. D. Dhanwatey,s
case(2) was applied. It was held that the reruneration
received by the assessee fromthe conmpany of which he was
the Managi ng Director together with conmission and ’sitting
fee ' , should be included in the assessnent of the Hi ndu
Undi vided Family. It was pointed out that the shares which
qualified the assessee to beconme a nmenber of the conpany
were purchased with the aid of the joint famly funds. The
shares- which were allotted to the assessee in lieu of this
services were also treated as shares belonging to the joint
famly. The entire capital assets of the conmpany originally
bel onged to the joint fanm |y and were made available to the
conpany in consideration of a nere prom se to pay the anount
for which the assets were valued. The income was primarily
earned by utilising the joint famly assets or funds and the
nere fact that in the process of gaining the advantage an
el ement  of personal service or skill or |abour was involved
did not alter the character of the incone. |In cases of this
class the character of the receipt nmust be determ ned by
reference to its source, its relation to the assets of the
famly and the proximty of the connection between the
investment fromthe joint famly funds and the renuneration
paid. Applying the principle laid dowmn-in V. D. Dhanwatey’s
case(3), it was held that the tribunal” wag justified in
holding that the incone fromthe salary, conmssion or
"sitting fee' obtained by the assessee did not represent his
i ndi vi dual inconme but was the inconme of the H ndu. Undivided
Fam |y of, which he was the karta.

(1) [1969] 1 S.C R 943. (2) 68 1. T.R 365.

591

In Commi ssioner of Income Tax, Mysore v. G V. Dhakappa(l),
the principle laid down in V. D Dhanwatey,s(2) case was
applied again. It was held that there was no finding that
the i nconme which was received by G V. Dhakappa was directly
related to any assets of the famly utilised in the
partnership, and, therefore, the income of G, V. Dhakappa
cannot be treated as the income of the H-ndu Undivided
Fam |y

In our opinion, the present case falls within the principle
laid down by this Court in S RM CI. PL. Pal ani appa
Chettiar’'s case(3). It has been found that Shri D.-C. Shah
was a man of rich experience in the |ine of business ~which
these two firnms were carrying on. Causes 9 and 10 of the
Part nership deed dated 5-6-1961 i ndi cate t hat t he
renmuneration was paid not because of the famly funds
i nvest ed in the partnership but for t he per sona
qualification of Shri D. C. Shah. 1In the case of Oienta
Can Manufacturing Conpany cl ause 14 provided for Shri K K
Dhote being appointed as the Managi ng partner. After the
said Shri Dhote retired Shri D. C. Shah was appointed as the
Managi ng partner during the assessnent year 1959-60. C ause
15 of the partnership deed provided for such an appoi ntment.
A reading of clauses 14, 15 and 16 of the Partnership Deed
indicates that the remuneration was paid for the specific
acts of managenent done by Shri D. C. Shah resting on his
personal qualification and not because he represented the
firm It should also be noticed that no other partner was
paid any salary. Upon the particular facts of this case, it
is mani fest that there was no real or sufficient connection
between the investnent of the joint family funds and the
remuneration paid by the partnership to Shri D. C. Shah. It
follows that the renuneration of Shri D. C. Shah was not
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earned on account of any detrinent to the joint famly
assets and the anpbunts of remuneration received by Shri D.
C. Shah as the Managi ng partner of the two partnerships were
not assessable as inconme of the H ndu Undivided Fanily.

For these reasons we hold that there is no nerit in these

appeal s which are accordingly dismssed with costs. There
will be one hearing fee.
Y. P. Appeal s di sm ssed.

(1) Gvil Appeal No. 713 of 1965 deci ded on 23-7 1968.
(2) 68 1.T.R 365.

(3) 68 1.T.R 221.
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