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pi ni on]
Leave granted in Special Leave Petitions.
1. These appeal s/wit petitions.raise an inportant but

difficult question concerning the nature of rule or
reservation in pronotions obtaining in the Railway service
and the rule concerning the determnation of seniority
between general candidates and candidates belonging to
reserved classes in the pronoted category. The issue i's best
illustrated by taking the facts in the first of these
matters, viz., Union of India and Os. ~v. Virpal Singh
Chauhan - civil appeal No.9272/95 arising from Special Leave
Petition (C) No.6468 of 1987. The appeal is preferred
against the judgnment of the Central Adm nistrative Tribuna
(Al'l ahabad Bench) disposing of Oiginal Application No.647
of 1986 with certain directions. [It was originally filed as
awit petitionin the Alahabad H gh Court which, on the
constitution of t he Centr al Admi ni strative Tri buna
(Al'l ahabad Bench), was transferred to the Tribunal.] It was
filed by, what may be called for the sake of convenience,
enpl oyees not belonging to any of the reserved categories
(hereinafter referred to as "general candidates" - which
neans open conpetition candi dat es) . The rail way
Admi ni stration as well as the enployees belonging to
reserved categories, i.e., Scheduled Castes and Schedul ed
Tri bes wer e i mpl eaded as respondents. The Wit
petition/original application came to be filed in the
foll owi ng circunstances:

Anong the category of Guards in the Railway service,
there are four categories, viz., Gade ‘'C Gade ‘B G ade
‘A and Grade ‘A special. The initial recruitment is nmade to
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Grade ‘C and they have to ascend rung after rung to go
upwards. The pronotion from one grade to another in this
category is by seniority-cumsuitability. |In other words,
they are "non-selection posts". The rule of reservation is
applied not only at the initial stage of appointnent to
Grade 'C  but at every stage of pronotion. The percentage
reserved for Scheduled Castes is fifteen percent and for
Schedul ed Tribes 7.5% a total of 22.5 percent. To give
effect to the rule of reservation, a forty-point roster was
prepared in which certain points were reserved for Schedul ed
Castes and Schedul ed Tribes respectively, comensurate with
the percentage of reservation in their favour. For Schedul ed
Castes candidates, the places reserved in the roster were:
1, 8, 14, 22, 28 and 36 and in the case of Schedul ed Tribes
candi dates, they were: 4, 17 and 31. Subsequently, a
hundr ed- poi nt roster has been prepared, again reflecting the
af oresai d percent ages.

2. In‘the year 1986, the position was that both the
petitioners in t he ori ginal appal i cation (genera
candi dat es) and the party-respondents in the said origina
application (menbers of ~Scheduled Castes and Schedul ed
Tribes) were in the grade of GGuards Gade ‘A in the
Northern Railway. On-August 1, 1986, the Chief Controller
Tundl a passed orders pronoting certain general candidates on
ad hoc basis to Gade ‘A special. Wthin less than three
nont hs, however, they were sought to be reverted and in
their place, nenbers of Schedul ed Castes/ Schedul ed Tribes
were sought to be' pronoted. Conpalining that such a course
of action is illegal, arbitrary and unconstitutional, the
general candi dates approached the H gh~ Court, whi ch
petition, as stated above, was transferred to the Tribunal
The general candi dates asked for three reliefs, viz., (a) to
restrain the Railway authorities fromfilling up the posts
in the higher grades in the category of CGuards by applying
the rule of reservation; (b) to restrain the Railway
Adm nistration from acting upon the illegal seniority list
prepared by them and (c) to declare that the petitioners
(general candi dat es) are entitled to be promoted and
confirmed in Cuard G ade ‘A special on the strength of
their seniority earlier to the reserved category enpl oyees.

Their contention, in short, was (1) that once the quota
prescribed for a reserved category is satisfied, the rule of
reservation - or the forty-point roster prepared to give

effect to the said rule - cannot be applied or followed any
longer and (2) that the forty-point roster-is prepared only
to give effect to the rule of reservation. It may provide
for accelerated pronotion but it cannot give seniority also
to a reserved category candidate in the pronoted category.
According to them the seniority in Guard Grade ‘C should
govern and should be reflected in all subsequent” grades
notwi thstanding the earlier pronotion of the nmenbers of the
reserved categories. Their case was that even if a reserved
category nenber ‘X is promoted fromGade ‘C to Gade ‘B
earlier than his senior ‘Y (general candidate), the
position should be that when the general candidate al so gets
pronoted later to Grade ‘B which neans that in Gade ‘B,
‘Y again becones senior to ‘X . They submitted that this
should be the rule to be followed to ensure that command of
Articles 14 and 16 of the Constitution of India prevails.
They relied upon two decisions of the All ahabad H gh Court
and anot her decision of Madhya Pradesh in support of their
contention. They also relied upon certain circulars of the
Rai | way Board in this behalf.

3. The case of the Railway Adninistration (Respondent
Nos.1to 4 in the original application) was that the
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Adm nistration is maintaining seperate seniority lists for
each of the grades in the category of Guards according to
the policy in voque. The ad hoc pronotions of genera

candi dat es ordered on August 1, 1986 were irregular inasmuch
as the seniors in the category of Gade ‘A CQuards were
ignored and juniors pronoted by the Chief Controller

Tundla. The Chief Controller, Tundla was not conpetent to
order the said ad hoc pronotions. The pronotions ordered
| ater of Schedul ed Castes/Scheduled Tribes candidates is
strictly in accordance with the seniority position in G ade
‘A" and is unobjectionable. The Administration subnsitted
that seniority is determined on the basis of the date of
pronmotion and since pronption effected applying the forty-
point roster cannot be said to be an ad hoc pronotion, a
Schedul ed Caste/ Schedul ed Tribe candidate pronoted earlier
to a particular grade becomes senior to another candi date,
general or otherwise, who is pronoted to that grade later.
In short,  according to them the date of pronotionto a
particul ar grade determnes the seniority in that grade.

4, The reserved candi dates (respondents in the origina

application) supported the stand of the Administration. They
submitted that the seniority list pertaining to Guards G ade
‘C is not relevant and cannot be followed in the matter of
promotion to Gade *A _special from Gade ‘A . For the
purpose of pronotion to Grade-a special, the seniority list
pertaining to Grade ‘A" should be foll owed and since in that
grade, the Schedul ed Castes/ Schedul ed Tri bes candi dat es were
seniors, they were entitled to be pronoted to Gade ‘A
Special earlier than their juniors in that seniority list.
They submitted that the seniority in a grade should be
det erm ned according to the date of pronotion/appointnent to
that grade and not in any other manner. They submitted that
i nasmuch as in the higher grades, the representation of
Schedul ed Castes/ Schedul ed Tri bes menber s was quite
i nadequat e, the Schedul ed Castes/ Schedul ed Tri bes candi dates
obtained rapid pronotions from one grade to another but it
is neither contrary to the rules nor is it inconsistent with
Articles 16 and 14. In fact, the very rule of reservation in
prombtions is nmeant to increase the representation of
Schedul ed Castes/ Schedul ed Tribes candidatesin the higher
echel ons of services quickly. No exception can be taken to
the said rule, they submtted

5. Since the Tribunal has strongly relied upon two
deci sions of the Allahabad H gh Court and a decision of the
Madhya Pradesh H gh CQurt, it would be appropriate to refer
to their ratio briefly.

6. In CGvil Wit Petition No.1809 of 1972, J.C. Mallik v.
Union of India, the allahabad H gh Court held that the rule
of reservation or the forty-point roster, as the case may
be, cannot be followed and applied once the representation
of Schedul ed Castes/ Scheduled Tribes in a particular grade,
cadre or service, reaches the prescribed | evel of
percentage. In other words, once the quota of 22 1/2%in
favour of Schedul ed Castes/ Scheduled Tribes is satisfied,
the rule of reservation/forty-point roster can no | onger be
foll owed and applied. It nmay be nentioned that this decision
has since been referred wth approval in the Constitution
Bench decision in R K  Sabharwal v. State of Punjab (1995
(2) S.C.C 745).

7. The other decision of the Allahabad High Court is in
Second Appeal No.2745 of 1983 arising from Suit No. 308 of
1981, MP. Dwivedi v. Union of India & Os. The |earned
District Judge, whose decision was under appeal in the said
second appeal, had decreed the suit filed by the genera

candi dates in the follow ng words: "The def endant s-
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appel l ants, their agents and servnts are restrai ned by neans
of permanent injunction fromfilling up the posts of higher

grade in the category of Guards by way of reservation in
favour of Schedul ed Castes and Schedul ed Tri bes candi dates
in excess of fixed by Railway Board. Their claim for
declaration to the effect that they are entitled to be
pronoted to the higher grades in the category of Guards on
the strength of their seniority list prepared by the
def endant for Guards Grade-C on their initial grades is also
decreed". When the natter canme to the H gh Court, the
| earned Single Judge, who disposed of the second appeal
hel d:

"(A)fter having considered the entire

position | amof the opinion that in the

present case promotion fromgrade ‘A to

‘A Special cannot be nade on the basis

of reservation so |long as Guar ds

bel ongi ng to Schedul ed Castes or

Schedul ed Tribes class in grade 1A

Special are in excess of the percentage

reserved for them The position

however, will always remain fluctuating

and will have to be reviewed by the

authorities from tine to time. But the

right of Schedul ed Castes and Schedul ed

Tri bes candi dates to pronotion nerely on

the basis or their seni ority-cum

suitability without any reference to

reservation will  not be barred. As and

when percentage of Schedul ed Castes and

Schedul ed Tri bes guards in grade

Scpeci al goes down below the requisite

percentage their right to pronotion on

the basis of reservation w1l revive.

Subject to this nodification the decree

for injunction passed by the Court bel ow

is confirnmed and the appeal s are

di sm ssed. "
8. The judgrment of the Madhya Pradesh H gh Court is in
GC Jain v. Divisional Rail Mnager, Central  Railway
(reported in 1986 (1) S.L.R 588). The passage relied upon by
the Tribunal reads thus:

"Those SC & ST candi dates who have cone

or been pronmpted due to reservation

guota, having already junped the queue,

cannot be pernitted to conpete wth

gener al candi dat es f or further

promotion. They are a special class by

thensel ves and they have only to go to

the reserve quota for further pronotion.

If the reserve quota is already full in

the next grade, the SC & ST candi dates

just below that grade in the reserve

guota will have to wait till wvacancy

occurs in the higher grade in the

reserve quota. However, we want to nake

it clear that this wll not apply to
such SC & ST candi dates who on their own
in conpetition with t he genera

candi dates have atained their present
position and not due to reservation
they are entitled to conpete further
with the general candidates and they
will not be affected for promotion in
the general quota even if the reserved
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quota is full in the next higher grade".
9. On the basis of the aforesaid decisions and certain
circulars of the Railway Board, which will be referred at a

| ater stage, the Tribunal laid down the follow ng principles
in Para-26 of its judgnent. (W have split up the paragraph
into several sub-paras to bring out the several principles
di stinctly):

"26. To clarify the position further we

wil | enunci at e t he principl es of

determ ning seniority in situations as

are under dispute here.

The basic seniority in grade *‘C
will be the quiding seniority list for
the cadre of quards.

Reservations in pronotions would be
made agai nst posts in-the grades and not
agai nst vacanci es.

Persons who -~ are pronmoted by virtue
of the application of roster would be
gi ven accel erated pronmotion but not the
seniority:

The seniority ~in aparticular grde
amongst the incunbents available for
promotion to the next grade wll . be
recast each tine new incunbents enter
fromthe | ower grade on the basis of the
initial grade ‘C  @uard who gets
promoted to grade ‘B or fromgrade ‘B
to grade ‘A and so on wll find his
posi tion anongst . the incunbents of that
grade on the basis of the original grade
‘C seniority.

Such persons as are superseded for
any reasons other than on account of

reservation will be excluded. A person
super seded on account of a punishment or
unfitness will count his 'seniority on

the revised basis and not on origina
grade ‘C seniority.
The reserved comunity candi dates

who are seni or not by virtue of

reservations but by the position in

grade ‘C selections which the grade ‘C

seniority list wll automatically take

care of, will not wait for reservation

percentage to be satisfied for their

promotion. They wll get pronoted in

their normal turn irrespective of the

per cent age of reserved conmuni ty

candidates in the higher grade. Qhers

who get pronmoted as a result of

reservation by junping the queue wll

wait for their turn.

Reservation will again have to be

applied on depletion of the reservation

guota in the higher grade to nmake good

the shortfalls."
10. The Tribunal directed that a fresh seniority list be
drawmn in the light of the principles enunciated by it in
Para-26 and pronmotions made on that basis. The Tribuna
rejected the contention of the general candidates that "no
pronotions at all be nmade for reserved conmunity candi dates
because quota is full". Simlarly, it rejected the
contention of the general candidates (petitioners in the
original applaication) that all pronmotions in the higher
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grades shall be nmade on the basis of the seniority |list
pertaining to Gade ‘C alone. It held that the seniority
list wll be separately prepared for each grade in

accordance with the principles enunciated by it and that the
list nust be updated every tine there is pronotion to that
category. It clarified that a reserved comunity candi date
who gets pronotion on his own nmerit and not on the basis of
rule of reservation-cumforty-point roster will be entitled
to be prompoted irrespective of the quota position. But those
reserved comunity candidates who obtained pronotion by
junping the queue on the basis of rule of reservation wll
get the pronotion on the basis of the revised seniority list
to be prepared in accordance with the directions contained
in Para- 26.

11. The Indian Railway Establishnent Manual, Vol umne-|I
contains instructions regulating inter alia seniority of
non-gazetted Railway servants. They are contained in
Chapter-11Ll. Para 306 says, "candi dates selected for
appoi nt nent at an earlier selection shall be senior to those
sel ected later irrespective of the dates of posting except
in the case covered by paragraph 305 above". Para 309 reads:
"SENIORITY ON PROMOTION. -- ~Paragraph 306 above applies
equally to seniorityin pronption vacancies in one and the
sane category due all owance being nade for delay, if any, in
joining the new posts” in the exigencies of service." Para
314 says that subject to Paragraphs 302 to 306, "when the
dates of appointnent to the grade are the sanme, the date of
entry into the 'grade next below it shall deternine
seniority". Para 319 deals wth seniority on pronotion to
non-sel ecti on posts. This paragraph states that "pronotion
to non-sel ection posts shall —be on the basis of seniority-
cumsuitability, suitability being judged by the authority
conpetent to fill the post, by oral and/or witten test or a
departmental examination or a trade test or by scrutiny of
record of service as considered necessary." It further says
that "a railway servant, once prombted in his turn after
being found suitable against a’ vacancy, which /is non-
fortuitous, should be considered as senior in that grade to
all others who are subsequently pronoted after being found
sui tabl e".

12. So far as the rule of reservation.is considered, it has
been made applicable to Railway service by orders issued by
the Railway Board from tinme to time pursuant to _and in
obedi ence to the policy decisions of the Mnistry of Hone
Affairs. The decision of this Court in Akhil Bhartiya Soshit
Karanchari Sangh v. Union of India (1981 (1) S.C C 264)
refers to the several orders issued fromtime to tinme in
this behalf. They are also found at Pages 4 to 6 (Chapter-1)
and Pages 59 to 89 (Chapter-111) of the Brochure on
Reservation for Schedul ed Castes and Scheduled Tribes in
Rai |l way Services (Third Edition-1985). W do not - think it
necessary to refer to themin this judgnment since we are
concerned herein not with the wvalidity of the rule of
reservation but wth its nature and its effect upon the

guestion of seniority. W shall, therefore, refer to the
Rai |l way Board's circulars alone relevant on this aspect.
Here too, we will refer first to orders applicable to non-

sel ection posts. Railway Board's letter dated 13th August,
1959 is of a general nature. It says that "as a general rule
the seni ornost candi date should be promoted to a hi gher non-
sel ection post, susbject to his suitability. Once pronoted
against a vacancy which is non-fortuitous, he should be
considered as senior in the grade to all others who are
subsequently promoted". [Printed at Page 507 in Chapter-Xll
of the Brochure aforesaid]*. The Railway Board' s letter
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dat ed August 31, 1982 (at Page 512 - Chapter XI|I of the
Brochure) deals with the subject "Reservation for Schedul ed
Castes and Scheduled Tribes in promotion in Goup ‘D and

‘C (Cass IVand 111) on the basis of seniority-cum
suitability". Para-4 of the letter reads:
"Agai nst the above background, the

matter has been reviewed by the Board.
It has been decided that posting of
Schedul ed Cast e/ Schedul ed Tri be
candi dat es on pronoti ons in non-
sel ection posts should also be done as
per the reserved points on the roster
susbj ect, however, to the condition that
seniority of t he Schedul ed
Cast e/ Schedul ed Tri be candi dat es in
conparison to ot her candidates wll
continue to be governed by the pane
position in'the case of categories where

training is not provided and in
accordance with the nerit position in
the —examination where _training is
provi ded. "

(Enphasi s added)
* The several circulars and orders issued by the Railway
Board from tinme to tine are arranged chapter-wise in the
said Brochure. Chapter-V deals with Rosters, Chapter-IX with
promotion to non-sel ection posts ~and Chapter-XIl wth
confirmation and seniority. The Brochure is published by the
CGovernment of India, Mnistry of Railways (Railway Board),
New Del hi .
13. It is wevident that this letter is speaking of the
seniority position in the initial entry category/grade. It
says that while posting shall be done as per roster points,
seniority shall continue to be governed by the ranking given
inthe selection |ist/panel. This-clearly brings out the
departure being nmade fromthe normal principle that 'the date
of entry in a category/grade deternines the seniority.
14. Indeed, the Railway Board's letter dated January 19,
1972 (Pages 194-195 - Chapter-VIIIl dealing with pronotion to
sel ection posts - of the Brochure) shows that even in the
case of promotions made on the basis of —nerit, the -sane
principle applies.
15. The Railway Board's letter dated October 20, 1960
referred to in the judgnment of Madhya Pradesh High Court in
G C. Jain says, "seniority of SC ST enployees wll be
det erm ned under the normal rules. The reservation roster is
consi dered only a nmachinery to ensure the prescribed
percentage of reservation for SC ST enpl oyees and shoul d not
be related to the question of seniority and confirmation. |f
any of the SC/ ST enployee is confirmed in the post “by virtue

of roster, such confirmation will not give them any benefit
in respect of seniority". Again, the very sane idea stated
clearly.

16. At Page 503 of the Brochure, in Chapter-XXl| dealing
with confirmation and seniority, Railway Board' s letter
dated February 11, 1972 is extracted, the relevant portion
wher eof reads:

"Sub: Reservation for Scheduled Castes

and Schedul ed Tri bes-- Application of

roster both at the time of initial

recrui tment and confirmation.

Ref erence Board’'s |etter No.E(SCT)
62CML5/ 7 dated 20th April 1963 which
provides that the reservation roster is
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to be applied only at the tine of

initial recruitnent and t hat

confirmati on should be nade in the order

of seniority which in the case of non-

trained categories is determned on the

basis of the position in the pane

supplied by t he Rai | way Service

Commi ssion and in the case of trainee

categories on the basis of the nerit

position in the exam nation

2. The Boar d after carefu

consi deration have decided that 1in the

posts filled by direct recruitment on or

after the date of issue of this letter,

reservation may be made for Schedul ed

Castes and Schedul ed Tribes both at the

time of initial appointment on tenporary

basis as wel |l as at ‘the time of

confi'r mati on. In posts filled by

promotion, however, no - reservation is

adm ssi ble at the stage of confirmation

of pronotees and the exi'sting procedure

of confirmng enployees in order of

their panel position may continue."

(Enphasi s added)

17. Again at Page 508, extracts of Railway Board's letter
dat ed January 19, 1972 are set out, which read:

"3. The seniority of candi dat es

bel onging to Schedul ed Castes and

Schedul ed Tribes  vis-a-vis-others wll

continue to be deternined as at present,

i.e., according to the panel position in

the case of categories where trainingis

not provided and in accordance with the

merit position in the exanmination where

training is provided."

And finally at Page 512, the circular/letter of the
Rai | way Board dated August 31, 1982 is set out, which has
al ready been extracted herei nbefore.

18. Pausing here for a nonent, we nust explain what does
panel mean and signify in the case of promotions.” Though we
enquired repeatedly, this aspect could not be clarified by
the learned Additional Solicitor General. In particular, we
wanted to know whether a panel is prepared only in the case
of selection posts or is it also prepared inthe case of
non-sel ection posts. The several instructions in Indian
Rai | way Establishment Manual are also not helpful on this
aspect. W are, therefore, left to interpret the expression
ourselves. Having regard to the fact that in all the above
circulars/letters, the expression "panel" has been used to
denote a nerit list or select list, as it may be called, we
think it reasonable to wunderstand as a panel which is
prepared in the case of selection posts only. In the case of
non-sel ection posts, there is no question of such a panel
In their case, the senior is pronoted automatically unless
he is found to be unsuitable to hold the pronotion post. No
panel, i.e., merit list or select list is called for in the
case of non-selection posts. May be, ultimately, a list of
persons to be pronoted is prepared but that is neither a
merit list, nor a select list.

19. Sri Altaf Ahnmed, |learned Additional Solicitor Genera
guestioned the correctness and validity of the principles
enunci ated by the Tribunal in Para-26 of its judgment. He
submitted that according to the Indian Railway Establishnment
Manual , seniority is det er m ned by t he dat e of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 24

pronoti on/ appoi ntmrent to the concerned grade and that the
said principle cannot be altered or departed from in the
nane of ensuring equality. Once the rule of reservation is
renmenbered that in the higher echelons of adninistration
representati on of Schedul ed Castes/ Schedul ed Tri bes has been
i nadequate all these years, there is nothing surprising if
the nenbers of Schedul ed Castes/ Schedul ed Tribes get
pronoti ons sooner and earlier than the general candi dates.
This is the natural consequence of applying the rule of
reservation in pronotions - and not an uni ntended one. The
sai d consequence cannot, therefore, be a basis for evolving
a rule which partially off-sets the very purpose and neani ng
of the rule of reservation. Sri  Altaf Ahmed further
submitted that effecting pronmotions in accordance with the
roster vacancies are not and cannot be called "fortuitous
promotions". They are regular. vacancies and promtion to
themis a regular pronmotion. He relied upon the decision of
the Central Administrative Tribunal in Durga Charan Hal dar
v. Union 'of India (Oiginal Application No.854 of 1990)
wherein it ~has been held that the date of pronotion,
ef fected follow ng the forty-point roster/hundred-point
roster, is determinative of seniority. He subnmitted that the
decision of the Central ~Admnistrative Tribunal (Patna
Bench) to the contrary is the subject matter of appeal in
this batch. The Patna Tribunal has followed the decision of
the Allahabad Tribunal in Virpal Singh Chauhan.

20. Sri Rajeev Dhawan, |earned counel appearing for the
respondent s- general. candi dates, put forward ‘the follow ng
subm ssions while opposing the contentions of " the |earned
Addi tional Solicitor General

(i) Article 16(4) of the Constitution enables the State to
define the extent and nature of the benefits to be extended
to the backward classes. It is not as if there is only one
particul ar method of providing reservations under the said
cl ause.

(ii) The purpose behind Article 16(4) is to ensure adequate
representation to backward classes in the admnistrative
apparatus of the State. The purpose of Article 16(4) is only
to ensure aequate representation and not to /confer
additional benefits - other than those whichlogically flow
from the rule of reservation. As soon as adequate
representation is achieved, the rule of reservation nust be
kept in abeyance and if there is a roster the application of
the roster nust be stopped.

(iii) A harnonious construction of clauses(4) and (1)
of Article 16 - both of which are indeed facets of the very
same principle of equality - inplies that while the nenbers
of reserved categories will be entitled to equal treatnent
inall matters relating to service conditions, they cannot
claim accelerated seniority in addition to accelerated
promotion. If this principle is not recognised, it would
result in the reserved category nenbers stealing an
additional march over the general candi dates which defeats
the quarantee of equality extended by Article 16(1) to
general candidates. In other words, giving accelerated
seniority in addition to accelerated pronotion anounts to
conferring double benefit wupon the nenbers of reserved
category and is violative of rule of equality in Article
16(1).

(iv) The command of Article 335 of the Constitution shal
al so have to be kept in mndin this behalf. Accelerated
pronoti on-cum accel erated seniority is destructive of the
efficiency of administration inasnuch as by this neans the
hi gher echel ons of administration cone to be occupied al nost
entirely by menbers of reserved categories - at any rate,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 24

far beyond the percentrage of reservation prescribed for
t hem

(v) The decisions of this Court clearly establish the
di stincti on between pronotion and seniority. It would be too
simplistic to say that seniority automatically follows the
pronoti on.

(vi) A candidate bel ongi ng to reserved cat egory
appoi nted/ promoted on the basis of rule of reservation
shoul d not be held entitled to conpete for a general vacancy
in the roster. They should be confined to reserved vacanci es
al one. Non-observance of this rule has resulted in a
situation where in the _higher grades of Railway CGuards the
representation of Scheduled Castes/Scheduled Tribes has
risen upto seventy percent. (in the case of Guard Super
Grade) and forty percent (in the case of GQuard G ade ‘A
Special) instead of 22.5 percent. This anomaly cannot be
all owed to occur.

21. Sri K. B. Rohtagi, |earned, counsel appearing for the
respondents in Civil Appeal No.2261 of 1987 (for CQuards
bel ongi ng to Schedul ed Castes/ Schedul ed Tribes categories)
supported  the contentions of the |earned Addi ti ona
Solicitor Ceneral.

22. Clause (4) of ‘Article 16 of the Constitution enables
the State to make/ "any provision for the reservation of
appoi ntnents or posts in favour of any backward class of
citizens which, in the opinion of the State, is not
adequately represented in the services under the State." In
I ndra Sawhney v. . Union of “India (1992 Suppl . (111)
S.C. C 217), it has been held by the mgjority (in the opinion
delivered by one of us, B.P. Jeevan Reddy, J.):

"The question then arises whether clause

(4) of Article 16 is exhaustive of the

topic of reservations in favour of

backward cl asses. Before we answer this

guestion it is well to examne the
nmeani ng and content of the(  expression
‘reservation’. Its neaning has to be

ascertai ned having regard to the context
in which it occurs. The relevant words
are any provision for the reservation of
appoi ntnents or posts’. The question is
whet her the said words contenplate only
one form of provision nanmely reservation
sinpliciter, or do they take in other
formns of speci al provi si ons i ke
pref erences, concessions and exenptions.
In our opi nion, reservation is the
hi ghest form of special provision, while
preference, concession and exenption are
| esser forms. The constitutiona
schenmeand cont ext of Article 16(4)
i nduces us to take the view that |arger
concept of reservations takes within its

sweep all supplenental and ancillary
provi sions as also lesser types of
special provisions like exenptions,

concessions and relaxations, consistent
no doubt with the requi r enent of
mai nt enance of ef ficiency of
administration - the adnonition of
Article 335. The several concessions,
exenptions and other neasures issued by
the Railway adninistration and noticed
in Karancthari Sangh (1981 (1) S.C.C 246)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 24

are i nstances of suppl enent ary,

i ncidental and ancillary provisions nade

with a viewto nake the main provision

of reservation effective i.e., to ensure

that the nmenbers of the reserved class

fully avail of the provi si on for

reservation in their favour. The other

type of neasure is the one in Thonas

(1976 (2) S.C.C.310). There was no

provision for reservation in favour of

Schedul ed Castes/ Schedul ed Tribes in the

matter of pronotion to the category of

Upper Division Cerks. Certain tests

were required to be passed before a

Lower Division Clerk could be pronoted

as Upper Division Cerk. A |arge nunber

of Lower Division clerks ~belonging to

SC/' ST were not able to pass those tests,

with the result they were stagnating in

the category of LDCs. Rule 13-AA was

accordi ngly nade enpower i ng t he

Covernment to grant exenption to nenbers

SC/ ST from passing those tests and the

gover nment did exenpt them not

absol utely, but only for a limted

peri od. This provision for exenption was

a lesser formof special treatnent than

reservation. There is no reason why such

a special provision should not be held

to be included within the | arger concept

of reservation."
23. This statenent of law makes it clear that there is no
uni formor prescribed nethod of providing reservation. The
extent and nature of reservationis a matter for the State
to decide having regard to the facts and requirenments of
each case. Such a situation was  indeed dealt wth in
National Federation of State Bank of India v. Union /of India
& Ors. (1995 (3) S.C.C 432) [rendered by one of us, B.P
Jeevan Reddy, J. on behalf of the Bench which included R M
Sahai and S.C. Sen, JJ.]. In the case of ~service under
Public Sector Banking Institutions, while reservation .in
promoti ons was provided in the case of promotion from C-ass-
IVto Cdass-11l, Cass-I11l to dass-11 and fromdass-11 to
Class-1, no such reservation was provided so far  as
promotions within Cass-I were concerned. Only a concession
(set out in the judgment) was provided in favour of
Schedul ed Castes/ Schedul ed Tribes candidates with a viewto
enable them to obtain promotions within das-I which they
may not have obtained otherwise. It was held by this Court
that such a concession can also be provided under Article
16(4). In short, it is open to the State, if it 1is so
advised, to say that while the rule of reservation shall be
applied and the roster followed in the matter of pronotions
to or wthin a particular service, class or category, the
candi date pronoted earlier by virtue of rul e of
reservation/roster shall not be entitled to seniority over
his senior in the feeder category and that as and when a
general candidate who was senior to him in the feeder
category is pronoted, such general candidate will regain his
seniority over the reserved candidate notw thstandi ng that
he is pronoted subsequent to the reserved candi date. There
is no unconstitutionality involved in this. It is
perm ssible for the State to so provide. The only question
is whether it is so provided in the instant case?
24. 1t is the common case of the parties before us that the
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rule of reservation in the Railway services - to be nore
precise to the category of Railway GQuards, whether in the
matter of initial appointment or in the matter of pronotion

from one gr ade to anot her, is provi ded by t he
circulars/letters of t he Rai | way Boar d. These
circulars/letters have been issued by the Railway Board in
exercise of the power conferred upon it by Rule 123 of the
Statutory Rules franed by the President of India. W have
referred to the circulars/letters of the Railway Board
hereinbefore. In the circular/letter dated August 31, 1982
which deals with the subject of "Reservation for Schedul ed
Castes and Scheduled Tribes in promdtion in Goup ‘D and
‘C (Class IVand 111) on the basis of seniority-cum
suitability" it is specifically ordered that while "posting
of Schedul ed Caste/Schedul ed Tri be candi dates on pronotions
in non-selection posts should also be done as per the
reserved points on the “roster", such pronmotion shall be
"subject to the condition that seniority of the Schedul ed
Caste/ Schedul ed Tribe candidates in conparison to other
candidates ~will ~continue to be governed by the pane

position in the case of categories where training is not
provided and in accordance with the nerit position in the
exam nati on where trainingis provided'. So far as the
several grades anobng Railway Guards are concerned, the
rel evant service conditions do not provide for any training
foll owed by exam nation on pronotion from one grade to
another. Hence, the seniority between the reserved category
candi dates and general candidates in the pronoted category
shall continue to be governed by their panel position. W
have di scussed hereinbefore the  neaning of = the expression
"panel" and held that in case of non-selection posts, no
"panel" is prepared or is necessary to be prepared. If so,
the question arises, what did the circular/letter dated
August 31, 1982 nean when it spoke on seniority ' being
governed by the panel position? In our opinion, it should
mean the panel prepared by the selecting authority at the
time of selection for Gade ‘C . It is the seniority in this
panel which nust be reflected in each of the higher grade.
This neans that while the rule of reservation gives
accel erated pronotion, it does not give the accelerated - or

what may be called, the consequential - seniority. There is,
however, one situation where this rule may not have any
practical relevance. |In a given case, it may happen that by

the time the senior general candidate gets pronoted to-the
hi gher grade, the junior reserved category candi date (who
was pronmoted to the said higher grade earlier) my got
promoted to yet higher grade. In other words, by the time
the senior general category candidate enterss, say, G ade
‘B, his junior Schedul ed Caste/ Schedul ed Tri be candidate is
pronoted to Grade ‘A'. It is obvious that in such a case,
the rule evolved in the aforesaid circulars does not avai
the senior general candidate for there can be no question of
any seniority as between, say, a person in ‘B grade and a
person in ‘A grade.

25. Now |l et us see how does the above principle operate in
practice. Selection is nmade for direct recruitnment to G ade
‘C Quards. A panel is prepared by the selecting authority
on the basis of and in the order of merit. Appointnents have
to be nmade from out of this list/panel. But appointnent
orders will not be issued in the order in which the
candi dates are arranged in this select |ist/panel; they wll
be issued following the roster. Suppose the forty-point
roster is being operated afresh, then the first vacancy
inthe roster would go to a Schedul ed Caste candi date though
he may be down below in the select l|ist/panel. The candi date
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at SI. No.1 in the said select list - a general candidate -
will be appointed in the second vacancy. But once appoi nted,

the general candidate (at SI. No.l1 in the select list) wll
rank senior to the Scheduled Caste candidate though he
(general candidate) is appointed subsequent to the Schedul ed
Caste candidate. Now take the case of pronotions (based on

seniority-cumsuitability, i.e., non-selection posts) to
Grade ‘B'. Roster applies even to pronotions to Grade B

Agai n assunme that the forty-point roster is opening nowin
Grade ‘B'. The first vacancy has again got to go to a

Schedul ed Caste candidate though he nmay not be the senior-
nost in Gade ‘C. The senior-nost candidate in Gade ‘C

(the general candidate, who was at SI. No.1l in the sel ect
list/panel and who regained his seniority on appointnent to
Grade ‘C as aforestated) wll be prompted in the next
vacancy. But once promoted, the general candidate again
becomes senior to the ~Scheduled Caste candidate though
promot ed subsequent to the Schedul ed Caste candi date. And so
on and| so forth. It is in this nmanner that the rule of
reservation (and “the roster) nerely enables a reserved
cat egory candidate to obtain an appointnment or pronotion, as
the case may be - which he nmay not have obtai ned ot herwi se
or would not have obtained at the tine he is now getting -
but it does not give himthe seniority. In this sense, the
rule confers a limted benefit - a qualified benefit. W
have already stated that such a rule of reservation does not
fall foul of Article 16(4).

26. W are of t he opi ni on t hat the af oresai d
circulars/letters providing for reservation in_favour of
Schedul ed Castes/ Scheduled Tribes candidates, rosters and
their operation and on the subject of seniority as between
general candidates and reserved category candi dates, being
inthe nature of special rules prevail over the' genera

instructions contained in Volune-I- of the Indian @ Railway
Est abl i shment Manual i ncl udi ng those contained in Paras 306,
309 and 319 et al. Accordingly, we agree with the conclusion
of the Tribunal in the order under appeal (Virpal 'Singh
Chauhan) though we nay not agree with all the reasons given
by the Tribunal. In other words, we may not agree with the
vi ew expressed by the Tribunal that a harnonious reading of
Clauses (1) and (4) of Article 16 should mean that a
reserved category candi date pronmoted earlier than  his
seni or-general category candidate in the feeder category
shal | necessarily be junior in the pronoted category to such
general category candi date. No such principle may be said to
be inplicit in the said clauses. But inasnuch the Railway
Board's ciruclars concerned herein do provide specifically
for such a situation and since they cannot 'be said to be
violative of the constitutional provisions,  they /nust
prevail and have to be given effect to. It is not brought to
our notice that the said instructions are inconsistent in
any manner with any of the statutory provisions or statutory
rules relevant in this behalf.

27. So far as the other question considered by the Tribunal
(viz., that once the representation of the reserved
categories in a given unit of appointnment reaches the
prescri bed percentage, the rule of reservation or the roster
based on it cannot be given effect to), the Constitution
Bench decision of this Court in R K Sabharwal v. State of
Punjab settles the issue. In this decision, it has been held
that where the total nunmber of posts in a cadre reserved for
reserved candidates are filled by operation of a roster, the
object of rule of reservation nmust be deenmed to have been
achieved and that thereafter there would be no justification
to operate the roster. Para-5 of the said judgnment brings
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out the reasons for the said rule and the rule itself:

"We see considerable force in the second
contention raised by the | earned counse

for the petitioners. The reservations
provi ded under the inpugned Governnent
instructions are to be operated in
accordance wth the roster to be
mai ntained in each Departnent. The
roster is inplemented in the form of
runni ng account fromyear to year. The
purpose of ‘running account’ is to nake
sure that the Schedul ed Castes/ Schedul ed
Tribes and and Backward C asses get
their percentage of reserved posts. The
concept of ‘running account’ in the
i mpugned instructions has to be so
interpreted that it does ~not result in
excessive _reservation. 16% of the
posts...' are reserved for nmenbers of
t he ' _Schedul-ed Cast es and Backwar d
Classes. I'n a lot of 100  posts those
falling at Serial Nunbers 1, 7, 15, 22,
30, 37, 44, 51, 58, 65, 72, 80, 87 and
91 have been reserved and earmarked in
the roster for the Scheduled Castes.
Roster points 26 and 76 are reserved for
the nmenmbers of Backward C asses. It is
thus obvious 'that when recruitnment to a
cadre starts then 14 posts-earmarked in
the roster are to be filled from anongst
the nmenmbers of the Schedul ed Castes. To
illustrate, first post in a cadre nust
go to t he Schedul ed Castes and
thereafter the said class is entitled to
7th, 15th, 22nd and onwards upto 91st
post. Wien the total number of posts in
a cadre are filled by the operation of
the roster then the result envi saged by
the inpugned instructions is . achieved.
In other words, in a cadre of 100 posts
when the posts earmarked in the roster
for the Schedul ed Castes and the
Backwar d Cl asses are filled t he
percentage of reservation provided for
the reserved categories is achieved. W
see no justification to operate the is
to operate only till the quota provided
under the i mpugned instructions i s
reached and not thereafter. Once the
prescri bed percentage of posts is filled

the nunerical test of adequacy is
satisfied and thereafter the roster does
not survi ve. THe per cent age of

reservation is the desired repesentation
of the Backward Classes in the State
Services and is consistent wth the
denographic estinate based on t he
proportion worked out in relation to
their popul ation. The nunerical quota of
posts is not a shifting boundary but
represents a figure with due application
of mind. Therefore, the only way to
assure equality of opportunity to the
Backwar d C asses and the genera
category is to permt the roster to
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operate till the time the respective

appoi nt ees/ pronotees occupy the posts

meant for them in the roster. The

operation of the roster and the ‘running

account’ nust come to an end thereafter.

The vacancies arising in the cadre,

after the initial posts are filled, wll

pose no difficulty. As and when there is

a vacancy whet her permanent or tenporary

in a particular post the sane has to be

filled from anongst the category to

which the post belonged in the roster.

For exanple, the Schedul ed Caste persons

hol di ng the posts at roster points 1, 7,

15, retire then roese slots are to be

filled from anongst t he per sons

bel onging to the” Schedul ed Cast es.

Simlarly, if the persons ‘holding the

post ‘at points 8 to 14 or 23 to 29

retire then these slots are to be filled

from anong the general category. By

following this procedure there shal

neither be shortfall nor excess in the

per cent age of reservation.”
28. The Constitution Bench has, however, nmmde it clear that
the rul e enunciated by them shall operate only prospectively
[vide Para 11]. It has further been held in the said
decision that the "percentage of reservation has to be
worked out in relation to the nunber of posts which formthe
cadre-strength (and that) the concept of ‘“vacancy’ has no
rel evance in operating the percentage of reservation". (As a
matter of fact, it is stated that this batch of cases were
al so posted for hearing before the Constitution Bench al ong
with R L. Sabharwal batch of cases but these cases were de-
linked on the ground that they  raise certain other issues
which did not arise in R K Sabharwal.) Be that as it may,
as a result of the decision in( RK  Sabharwal ‘and the
vi ews/ findings recorded by us hereinabove, the follow ng
position emnerges:
(i) Once the nunber of posts reserved for being filled by
reserved category candidates in a cadre, category or grade
(unit for application of rule of reservation) are filled by
the operation of roster, the object of rule of reservation
shoul d be deened to have been achieved and thereafter the
roster cannot be followed except to the extent indicated in
Para-5 of R K. Sabharwal. Wile determ ning the sai d nunber,
the candidates belonging to the reserved category but
sel ected/ pronoted on their own nerit (and not by virtue of
rule of reservation) shall not be counted as reserved
cat egory candi dates.
(ii) The percentage of reservation has to be worked out in
relation to nunber of posts in a particular cadre, class,
category or grade (unit for the purpose of applying the rule
of reservation) and not with respect to vacanci es.

(iii) So far as Railway Guards in Railway service are
concerned - that is the only category we are concerned
herewith - the seniority position in the pronoted category

as between reserved candi dates and general candi dates shal

be the sane as their inter se seniority position in G ade
‘C at any given point of tine provided that at that given
point of time, both the general candi date and the reserved
category candidates are in the sane grade. This rule
operates whether the general candidate is included in the
same batch of pronotees or in a subsequent batch. (This is
for the reason that the circulars/letters aforesaid do not
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make or recognise any such distinction.) In other words,

even if a Scheduled Caste/Scheduled Tribe candidate is
promoted earlier by virtue of rule of reservation/roster
than his senior general candidate and the senior genera

candidate is pronoted later to the said higher grade, the
general candidate regains his seniority over such earlier
pronoted Schedul ed Caste/Scheduled Tribe candidate. The
earlier pronotion of the Scheduled Caste/Scheduled Tribe
candidate in such a situation does not confer wupon him
seniority over the general candi date even though the genera

candidate is pronoted later to that category.

29. If the above three rules are observed and foll owed,

there may not remmin much room for grievance on the part of
the general candidates. Wiile in the very schene of things,

it is not possible togive retrospective effect to these
rules -a fact recognised in R K  Sabharwal - the above
rul es, operated conjointly, ~should go a long way in
mai ntaining a bal ance between the demands of nerit and
soci al justice.

30. Sri ‘Rajeev ~Dhawan, |earned counsel for the genera

candi dates, pointed out, what ~according to him are the
i nequi table and ananol ous situations which would follow, if
the candi date appointed/ pronmoted on the basis of rule of
reservation is not confined to reserved posts alone and is

allowed to conpete for general posts as well. |In such a
situation, he submts, the reserved candidate will enjoy yet
another - third - advantage. Wenever, it is convenient to
him he wll claimto be considered for a reserved post and
where it is nore convenient to~ him he wll claim to be
consi dered for a general post, whereas a general candidate
is restricted to general posts alone. ~In _our - opinion

however, the plea of the learned counsel cannot sinply be
accepted; his submission flies in the face of the

established | aw on the subject.

31. Sri Dhawan then pointed out-that Rule 3 stated above is
not sufficient to do justice to the general candi dates and
that in practice, it has resulted in denial of just rights
to general candidates. He el aborates his subm ssion thus; a
reserved category candidate may get pronoted from Grade ‘C
to Gade ‘B earlier than his senior general category
candi date (senior wth reference to the select 1ist/pane

prepared at the time of selection to Grade “C by operation
of rule of reservation/roster. The general candi date who is
senior to himin the said select |ist/panel may get pronoted
to Gcade ‘B later but what may happen, neanwhile, is that
the reserved category candidate is no |longer there in G ade
‘B - he has ascended to Gade ‘A. In such a situation,
there will be no occasion for applying the aforesaid Rule 3
as between these two candidates. Sri  Dhawan submits /that
this is precisely what has happened in the case of Rail way
Guards. Even the Railway Administration has adnitted this
situation in their counter, he says, though they have
ascribed it to inadequate representation of the reserved
categories in the higher grades. Sri Dhawan says that, in
practice, the candidates belonging to reserved categories
got rapid pronotions, |eaving their erstwhile senior genera

candi dates in the category in which they were originally
appointed. May be that Sri Dhawan’s conplaint is true - we
have already dealt with the possibility and consequence of
such a situation - but his grievance, in effect, is not
against Rule 3 aforestated but against the very rule of
reservation being applied in pronotions. It nmay be recall ed
that in Indra Sawhney, eight of the nine |earned Judges
constituting the Bench opined that Article 16(4) does not
permt or warrant reservation in the matter of pronotions.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 24

This was precsely for the reason that such a rule results in
several untoward and inequitous results. The Bench, however,
permtted the existing rules in that behalf to operate for a
period of five years fromthe date of judgment based as
those rules were on an earlier Constitution Bench decision
in General Manager, Southern Railway & Anr. v. Rangachar
(1962 (2) S.C R 687). It is another matter that since then a
constitutional amendnent has been brought in permitting
reservation in pronmotions to the extent of Schedul ed Castes
and Schedul ed Tribes only, we need express no opinion on the
sai d anendnent .

32. Sri Dhawan points out vyet another ananoly. Were a
candi date belonging to Schedul ed Caste gets selected on his
own nerit, i.e., in the general category, he will be treated
as a general candidate and. on that account he suffers
prejudi ce vis-a-vis another reserved category candi date who

could not be selected on'his own nerit (i.e., in the genera
category) and was selected only because of and under the
rule of reservation. For illustrating his subm ssion

| ear ned counsel says, take -an instance where out of forty
candi dat es selected, a Schedul ed Caste candi date sel ected on
nmerit stands at S. No.18 in the select |ist, whereas another
Schedul ed Caste candi date sel ected under and only because of
the reserved quota stands at S. No.33. But when the occasion
for appointnent arises, the Schedul ed Caste candidate at S

No.33 will be be appointed against the first roster-point,
whereas the Schedul ed Caste candidate at S. No.18, being a
general candidate ‘has to wait for ~his turn. This, the
| ear ned counsel says, anounts, -in effect, to punishing the
Schedul ed Caste candidate at S. No.18 for his nerit. Because
he ws neritorious, he was selected in general gcategory and
is treated as a general candidate. He suffers all the
di sadvant ages any other general candidate suffers. while
anot her Schedul ed Caste candidate, far~ less nmeritorieous
than him and who was selected only by virtue of rule of
reservation, steals a march over ~him in the matter of
initial appointnment and in pronotion after pronotion
thereafter. This is undoubtedly a piquant situation and may
have to be appropriately rectified as and when the occasi on
arises. It is not pointed out that any such situation has
arisen in the appeals before us. |t .is probable that many
such situations may arise which cannot be foretold now
According to the general category candidates concerned
herein, of course, the rule of reservation/roster has
already given rise to many distortions. According to them
the representation of the reserved categories in Guard G ade
‘A" Special has reached forty percent as against the
prescribed 22.5 percent. It 1is not possible for us to say,
on the material before us, how and why the said situation
has conme about. It nay be partly because the rule now
enunci ated in R K Sabharwal was not there and was not being
followed. It may al so be that such a result has been brought
about by a conbined operation of the factors nentioned in
(i) and (ii) above. The fact remains that the situation -
assumng that it is what is described by the genera

candidates - cannot be rectified with retrospective effect
now. The Constitution Bench in R K Sabharwal too has
directed that the rule enunciated therein shall have only
prospective operation. So far as the present appeals are
concerned, it is sufficient to direct that the Railway

authorities shall hereinafter follows Rules (i), (ii) and
(iii) [stated in Para No.28] with effect fromthe date of
judgrment in R K. Sabharwal, i.e., February 10, 1995.

33. Learned counsel have sought to bring to our notice
i ndi vidual facts of sone of the appeals before us but we do
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not propose to enter into those facts or nmke any

pronouncenent thereon. The proper couse, in our considered

opinion, is to send all these matters back to the Tribuna

to work out the rights of individuals concerned applying the

three principles aforesaid. These appeals are accordingly

di sposed of in the above ternms and matters remanded to the

respective Tribunals. Wite petitions are dismssed. No

cost s.

SELECTI ON POSTS
ClVIL APPEAL NO. 9276 OF 1995
ARI SING QUT OF S.L.P. (© NO 18370 OF 1993:

34. Delay condoned. Leave granted.

35. This appeal arises from the judgnment of Centra

Admi ni strative Tribunal (Madras Bench) allowing Oigina

Application No.869 of 1991 filed by the respondent, Sri D

WIlliams. The relevant facts, drawn fromthe counter filed

on behalf of the Railway Board and its officials before the

Tri bunal, ~are the fol low ng:

36. The cadre of Station Masters is divided into five

grades. The grades and inter se percentage is as foll ows:

Sl . Category & G ade Wet her sel ection Per cent age

No. or _non-sel ection di stribution
of post in
each grade

1. Asst. Station Master Recr ui t nent/ 10%
Rs. 1200- 2040 Sel ection

2. Station Master Non- Sel ecti on 70%
Rs. 1400- 2300

3. Station Master/T.]I Non- Sel ecti on/ 10%
Rs. 1600- 2600 Recr ui t nent

4. Dy. Station Supdt/T.I.Selection 10%
Rs. 2000- 3200

5. Station Supdt./T.I Sel ection 10% of posts
Rs. 2375- 3500 in Rs.2000-3200

37. The posts of Assistant Station Masters in the scale of
Rs. 1200- 2040/ - are filled by direct recruitnment through
Rai | way Recruitnent Boards to the extent of fifty percent.
The bal ance fifty percent is filled by promtion  of
departnmental enpl oyees. The higher grades in the said cadre
are filled by prombtion fromthe imediately |ower grde.
Twenty five percent of the posts in the scale of Rs.1600-
2600/ - are, however, filled by direct recruitment of Traffic
Apprentices.

38. The first respondent, Sri WIllians (petitioner in the
original application before the Tribunal) was | pronpted to
the post of Deputy Station Superintendent/Traffic |nspector
in the scale of Rs.2000-3200/- on Decenber 30, /1989.
Actually, he was initially appointed as a Signaller in the
scal e of Rs.60-150/-. Over the years, he earned pronpotions
one after the other. 1In the scale of Rs.130-240/-, he was
seni or to Respondent Nos.4 to 10 in the original application
(they are not inpleaded as respondents in this appeal), al
of whom bel ong to Schedul ed Castes/ Schedul ed Tri bes. Because
of rule of reservation and the manner in which it was
i mpl enented, the said Schedul ed Castes/Schedule Tribes
candi dates were pronoted to the higher categories soosner
They came to be pronoted to the post of Deputy Station
Superintendent/Traffic Inspector in the scale of Rs.2000-
3200/- far earlier to Sri Wllianms, i.e., on January 1, 1984
or earlier. On t hat basi s, t he sai d Schedul ed
Cast es/ Schedul ed Tri bes candidates were being treated as
seniors to Sri WIlliams who is, of course, a genera
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candi dat e
39. The posts of Station Superintendent/Traffic |Inspector
inthe scale of Rs.2375-3500/- are controlled by and dealt
with at Head Quarter’'s level. They are filled on "Al
Rai | way" basis by a process of selection (which conprises of
Vi va-voce onl y) from anong the Deput y Station
Superintendents/ Traffic Inspectors in the scale of Rs.2000-
3200/ -.
40. Eleven vacancies arose in the scale of Rs.2375-3500/-.
According to rules, three candidates have to be considered
for every vacancy. Accordingly, a |list of thirty three
seni or-nmost candidates in the sacle of Rs.2000-3200/- was
prepared on the basis of their respective dates of entry in
the said grade. They were ‘alerted’” to be ready to appear
for the interviewby a letter dated July 12, 1991. Al the
thirty three senior-nost enployees so alerted belong to
Schedul ed Castes/Scheduled Tribes. Sri WIllians was not
anong the thery three. It is then that Sri WIIlianms
approached the Tribunal praying for setting aside the alert
notice dated July 12, 1991, to revise the seniority |list of
all the grades in the Station Masters' category protecting
the seniority of general candidates and for a further
declaration that rule of ~reservation cannot be applied
agai nst vacanci es. He sought a further declaration that the
said rule of reservation is confined to recruitment to the
scal e of Rs.1200-2040/- alone - i.e., to the |lowest grade in
the cadre - and not to higher grades.
41. The Tribunal ‘allowed the original application filed by
Sri Wlliams following its earlier decision in Oigina
Application No.85 of 1989. The Tribunal declared that for
the purpose of pronotion under the general quota, seniority
of the Schedul ed Castes/Scheduled Tribes candidates shoul d
not be determ ned on the basis of the date of their actua
pronotion but on the basis of the date on which they woul d
have been pronoted in due course if the rule of reservation
were not applied. The Tribunal, however, declared that the
seniority in the grade of Rs.1600-2600/- shall not be
di sturbed because the applicant. ~had not approached the
Tribunal in time to challenge the seniority in-that scale.
The relief granted by the Tribunal is in the follow ng
terms:

"In the result, we allow the application

and pass the follow ng orders: -

We direct the respondents to revise the

seniority of t he applicants and

respondents in the scale of Rs.2000-3200

taking into account for the applicant

his date of actual pronotion and for the

respondents 4 to 10 the date on which

they would have been granted pronotion

in that grade but for the preferentia

treat nent based on reservation

Promotion shall be made according to a

sel ection based on the revised list."
42. The learned Additional Solicitor General appearing for
the appellants (Union of India and the Railways) chall enged
the correctness of the decision of that Tribunal on the
ground that it has evolved a principle of seniority not
recogni sed by any rule or circular orders of the Railway
Board and is unsustainable in any event. He submtted,
relying upon the decision in Karam Chand v. Haryana State
Electricity Board (1989 Suppl.(1l) S.C C. 342) that the date
of promption to a particular grade or category deternmnnes
the seniority in that grade or category. Inasmuch as the
said thirty three candidates were alerted (Called for) on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 24

the basis of their seniority for interview (for selection to
el even posts in the grade of Rs.2375-3500/-) no wvalid
gri evance can be nade by any one to such a course.

43. Sri S. Murlidhar, learned counsel for Sri D. WIlians
submits that this is a denonstrable case of injustice being
done to general candidates by applying not only the rule of
reservation at every stage of pronotion but al so because the
rule of seniority enunciated by the Railway Board inits
several circulars was not being followed by the concerned
authorities. He submits that it is for the Railways to
explain how the situation has come about where all the
thirty three candi dates being consi dered for el even
vacanci es happen to bel ong exclusively to Schedul ed
Castes/ Schedul ed Tribes categories. He subsmits that Sri
Wllians ws admittedly a senior to Respondent Nos.4 to 10
(in t he ori gi nal appli cati on, i.e., Schedul ed
Cast es/ Schedul ed Tri bes ~candidates) in the grade of Rs.130-
240/ - but then the said Scheduled Castes/Scheduled Tribes
candi dat es obtained rapid and preferential pronbtions to
next higher grades, Vviz., Rs. 330-560/-, Rs.425-640/-,
Rs. 455- 700/ -, —Rs.1600-2600/- and then to the grade of
Rs. 2000- 3200/ -. They reachedthe grade of Rs.2000-3200/-
nore than five years earlier to Sri WIllians who was their
senior in the |ower category of Rs.130-240/- The result of
faulty inplenentation of rule of reservation and rule of
seniority is that all the top grades have conme to be
occupi ed exclusively by the reserved category nenbers, a
situation, which he characterises as a total negation of the
Rul e of Equality underlying Articles 16(1), 16(4) and 14. He
enphasi ses the fact that the Railways have not explained in
their counter as to how the-above situation has cone about
except stating bal dl y t hat since the Schedul ed
Cast es/ Schedul ed Tribes candidates were seniors . to Sri
Wllianms in the grade of Rs.2000-3200/-, they were rightly
alerted for interview

44, It is true that this case presents a rather poiiignant
turn of wevents. O the thirty three candidates being
consi dered for el even vacanci es, al | are Schedul ed

Cast es/ Schedul ed Tribes candidates. Not a single candidate
among them belongs to general category. The learned counse
for the respondent is justified —in conplaining that
appel l ants have failed to explain how such a situation has
cone about. Not only the juniors are stealing a march over
their seniors but the narch is so rapid that not only
erstwhile conpatriots are left far behind but even the
persons who were in the higher categories at the tine of
entry of Schedul ed Castes/ Schedul ed Tri bes candidates in the
service have also been |Ileft behind. Such a configuration
could not certainly have been intended by the franers of the
Constitution or the framers of the rules of reservation. In
the absence of any explanation from the authorities, the
best we <can do is to ascribe it as faulty inplenmentation of
the rule of reservation. |In other words, not only have the
Rai | ways not observed the principle that the reservation
nmust be vis-a-vis posts and not vis-a-vis vacanci es but they
had also not kept in mnd the rule of seniority in the
pronmotion posts enunciated in the Railway Board s circulars
referred to supra. Yet another principle which the
authorities appeared to have not observed in practice is
that once the percentage reserved for a particular reserved
category is satisfied in that service category or grade
(unit of appointnent) the rule of reservation and the roster
shoul d no | onger be foll owed. Because of the breach of these
three rules, it appears, the unusual situation conpl ained of
by the general candidates has cone to pass. The |earned
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counsel for general candidates is right that such a
situation is bound to |lead to acute heart-burning anong the
general candi dates which is not conducive to the efficiency
of adm nistration. Be that as it may, the question is can
the said situation be rectified. Probably not, wuntil we
direct all the pronotions to be reviewed and re-done. This
may not be advisable at this distance of tine. The enormty
of the exercise should deter any one from |aunching upon
such a course. It is evidently for this reason that the
Constitution Bench has directed in R K Sabharwal that the
rule affirnmed by them should be applied only prospectively.
There i s yet anot her ci rcumst ance: the Schedul ed
Cast es/ Schedul ed Tribes ‘candi dates cannot be barred from
conpeting for general posts. W are constrained to renmark
that it is the application of rule of reservation in the
matter of pronotions -which entitles a reserved category
candidate to avail of the benefit of reservation any number
of times which is mainly responsible for such a situation

45. Wile referring to t he Rai | way Board’s
circulars/letters in civil appeal s No.9272/95 (arising from
S.L.P. (C) No.6468 of 1987 and batch), we had referred to the
Rai | way Boards circular/letter dated January 19, 1972
dealing with pronotion to selection posts. (Para-3 of the
said letter is in /the same terns as Para-4 of the Railway
Board's circular/letter dated August 31, 1982 referred to
supra.) The said Para-3 reads: "(3) The seniority of
candi dat es bel onging to Schedul ed Cates and Schedul ed Tri bes
vis-a-vis others wll continue to be determined as at
present, i.e., according to the panel position in the case
of categories where training is not provided and in
accordance with the nmerit position in the examnation where
training is provided." But inasnmuch as the post of Station
Superintendent/T.I. in the scale of  Rs.2375-3500/- is a
sel ection post, the panel referred  to in the said
circulars/letters would nean the panel prepared at the tinme
of making selections for pronotion to the said post
(Rs.2375-3500/-) - and not the panel/select |ist prepared at
the tinme of entry into the initial grade, viz., Assistant
Station Master (Rs.1200-2-40/-). It also neans that menbers
in one panel take precedence over the nmenbers in the next
panel . The application of the rule of seniority referred to

inthe said circular/letter - and other circulars/letters
referred to supra nost of which do not nmake any distinction
bet ween selection and non-selection posts - has to be

subject to the said lintation
46. It may be noticed that of the five grades in the
Station Masters’ category, two are non-sel ection posts while
the remaining three are selection posts. Wile in the case
of non-selection posts the rule enunciated in the main
opi nion (Virpal Singh Chauhan) would be applicable, in the
case of selection posts, the rule explained herein‘has to be
followed. W may clarify that Rules (i) and (ii) in Para 28
of Virpal Singh Chauhan apply to both selection and non-
sel ection posts. Rule (iii) also applies to both but subject
to the above rider. As explained in the main opinion, while
there is no question of a "panel" being prepared at the tine
of pronmotion to non-selection posts, a panel has to be
prepared for pronmotion to sel ection posts.
47. This appeal is accordingly allowed and the matter
remanded to the Tribunal with a direction to dispose of the
original application afresh in the light of the principles
enunci ated herein. No costs.

ClVIL APPEAL NO 9275 OF 1995

ARI SING QUT COF S.L.P.(C) NO 4102 OF 1994:
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48. Del ay condoned. Leave granted.
49. The r espondent [ petitioner bef ore t he Centra
Admi ni strative Tribunal (Al lahabad Bench), Sri Mhd. Sabir,
joined the Railways as an Ofice Oerk on Decenber 20, 1957.
He was prompted as Head Clerk and then as an Assistant
Superintendent. His pronmotion to the post of Assistant
Superi ntendent was on March 12, 1985. The next pronotion is
to the post of Superintendent. He approached the Tribuna
conpl ai ni ng that when two vacancies arose in the category of
Superintendents, the Railway Authorities called certain
Schedul ed Castes/ Schedul ed Tribes candidates for interview
in preference to himthough they are far juniors to him He
gave three instances, viz.; (1) Sri A P. Pranmanik, who
joined the service twenty years after him and who was
pronpted as Assistant Superintendent only on February 22,
1988. (2) Sri Kamal Kishore, who was initially appointed as
Class |V enpl oyee but who is being treated as senior to the
petitioner and (3) Sri Anrendra Kumar Das, who was appoi nted
as an Ofice Cerk twenty two years after his appointnent
and who <canme to be pronoted as Assistant Superintendent on
February 25, 1986. The grievance of Sri Mhd. Sabir is this:
the total sanctioned strength of t he cat egory of
Superintendents (Gade Rs.2000-3200/- RPS) is thirteen
There are three vacancies. O the remaining ten, only two
are general candidates and the remaining ‘eight belong to
Schedul ed Castes. ' Inspite of the same, the candi dates now
bei ng considered for pronotion are again Schedul ed Castes
candi dates which is likely to result in an alnpst tota
reservation in the said category in favour of the Schedul ed
Cast es/ Schedul ed Tri bes candi dates. The case - of t he
appel | ants (respondents in the original application) is that
they are considering the senior nost candidates for the
vacancies arising in the category of Superintendents and,
therefore, no objection can be taken with the said course by
any aone.
50. The Tribunal has allowed the original application in
the follow ng terns:

"It appears that sone mat hemati ca

nm st ake occurred on the part of the

department in making the pronotion and

deciding the seniority. According to

| earned counsel in view of Vir Pal Singh

Chauhan’s case these candidates are to

be reverted. Wether they are to be

reverted or not that is the matter for

the respondents to decide all such

observati ons which have been made in Vir

Pal Singh’s case, but the respondents

are directed to pronote the nenbers of

the general community to the extent they

are entitled to by adhering to the

seniority. Accordingly, since the matter

is not decided finally by the Hon ble

Suprenme Court, However those persons who

have already been pronoted, keep them

for the post of Supdt. and will adjust

the seniority l'ist accordi ngly in
accordance with Vir Pal Singh's case.
Let all these be done within the period

of 3 nmont hs from the date of

comuni cation of this order. No order as

to the costs.”
51. This appeal is liable to be disnissed applying the
principle enunciated in R K Sabharwal. It is evident that
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out of the cadre-strength of thirteen, there were three
vacancies on the date of filing of the original application
before the Tribunal and of the remaining ten posts, only two
were occupied by the general candidates and the remaining
ei ght were occupied by the nmenmbers of Scheduled Castes.
Since the representation of Schedul ed Castes is already far
beyond their quota, no further Schedul ed Castes candi dates
could have been consi dered for the remaining three
vacanci es. This neans that the Schedul ed Castes candi dates
can be considered only as and along with general candi dates
but not as nmenbers belonging to a reserved category. The
appeal is accordingly dismssed with the af oresaid
clarification.
ClVIL APPEAL NO. 9274 OF 1995

52. Del'ay condoned. Leave granted.

53. This matter pertains to promption to the posts of
O fice Superintendents Grade-1, Ofice Superintendent G ade-
Il and Head Clerk. The original application was filed by
three candidates bel onging~ to general category. Their
gri evance was that ~ the representation of Schedul ed
Cast es/ Schedul ed Tri'bes candi dates has al ready exceeded the
percentage reserved for them and inspite of that the
Schedul ed Castes candi dates are again being considered for
the vacancies arising in the said categories. By way of
illustration, they pointed out, the sanctioned strength of
the category of Head derks is six. Four are filled up and
there are two vacancies. OQut of° the four posts already
filled up, tw are held by general category candidates and
two by the nenbers of Schedul ed Castes. The claimof the
original petitioners (respondents in this appeal), which has
been upheld by the Calcutta Tribunal, is that the remaining
two vacancies should go only to general candidates. Simlar
direction has been made with respect to other two categories
as well. The Tribunal further directed that the /rule of
reservation nmust be applied with reference to posts and not
with reference to vacancies. The main contention of the
Union of India and the Railway Authorities in-this appeal is
that the rule of reservation in favour of  Schedul ed
Cast es/ Schedul ed Tribes should be applied to vacancies and
not to total nunmber of posts in the cadre. It is submtted
that the Tribunal was in error in holding that the rul e of
reservation should be so applied as to ensure that the posts
hel d by Schedul ed Castes/ Schedul ed Tri bes do not exceed the
prescribed percentage. It is submtted that this was never
the intention of the Constitution or the rule of
reservation.

54. The only contention urged by the appellants herein is
concl uded agai nst the appellants by the decision of this
Court in R K Sabharwal, referred to hereinbefore. Foll ow ng
the said decision this appeal is dismssed with the
clarification that the nmenbers of Schedul ed Castes/ Schedul ed
Tri bes can al so conpete as general candi dates. The appel I.ant
shal |l follow and apply the said decision. No costs.

Before parting wth these appeals, we feel obliged to
reiterate the principle affirned in Indra Sawhney that
providing reservation in pronmotion is not warranted by
Article 16(4). The facts of these cases illustrate and
denonstrate the correctness of the said holding. They al so
bring hone the intractable problens that arise from such
provision - problens that defy solutions. No nore need we
say on this aspect. The decision in Indra Sawhney speaks for
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itsel f.




