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Assuming jurisdiction and exercising powers under Article 227 of

the Constitution of India, the H gh Court of Kerala, vide the order

i mpugned in these appeal s set aside the judgnent of the Appellate

Aut hority by which the order passed by the Rent Control court

di sm ssing the respondents-tenants application under Section 11(2)(c)
of the Kerala Building (Lease & Rent Control) Act, 1965 (hereinafter
referred to as "the Act") had been confirned. After holding that the
deposit of the arrears of rent was.in ternms of Section 11(2)(c) of the
Act, the Hi gh Court gave the respondents-tenants a right to exercise
option under the proviso to Section 11(4) of the Act. The court held
that the power to superintendence conferred upon the Hi gh Court under
Article 227 of the Constitution of India was not an origi nal proceeding
but revisional jurisdiction akin to Section 115 of the Code of Civi
Procedure. The High Court, therefore, inpliedly held that exercise of
powers under Article 227 was the extension of the statutory powers
conferred upon the appellate or revisional authority under a particular
statute.

Assai ling the impugned judgnment it has been argued on behal f of
the appel |l ants-1andlords that even though the H gh- Court had the power
of superintendence under Article 227 of the Constitution of India, yet
the sane was required to be exercised sparingly and only in cases where
the subordinate courts and tribunals are shown to have erroneously
assuned jurisdiction or failed to exercise the jurisdiction vested in
them and the order inmpugned showed sone error of |aw apparent on the
face of the record. Arriving at a finding which is alleged to be
perverse or based on no material could not be a ground to exercise the
power under the aforesaid Article.

It is not denied that the powers conferred upon the H gh Court
under Articles 226 and 227 of the Constitution are extraordi nary and
di scretionary powers as distinguished fromordinary statutory powers.
No doubt Article 227 confers a right of superintendence over all courts
and tribunals throughout the territories in relation to which it
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exercises the jurisdiction but no corresponding right is conferred upon
alitigant to invoke the jurisdiction under the said Article as a
matter of right. |In fact power under this Article cast a duty upon the
H gh Court to keep the inferior courts and tribunals within the linits
of their authority and that they do not cross the limts, ensuring the
performance of duties by such courts and tribunals in accordance with

| aw conferring powers within the anbit of the enactnents creating such
courts and tribunals. Only wong decisions nmay not be a ground for the
exercise of jurisdiction under this Article unless the wong is
referable to grave dereliction of duty and flagrant abuse of power by
the subordinate courts and tribunals resulting in grave injustice to
any party.

In Waryam Si ngh vs. Amarnath [ 1954 SCR 565] this Court held that
power of superintendence conferred by Article 227 is to be exercised
nore sparingly and only in-appropriate cases in order to keep the
subordi nate courts-wi thin the bounds of their authority and not for
correcting nmere errors. This position of law was reiterated in
Nagendra Nath Bose v. Comm. of Hlls Division [1958 SCR 1240]. In
Bhahut mal' Rai chand Gswal v. Laxnmibai R Tarta [AIR 1975 SC 1297] this
Court held that the H gh Court could not, in the guise of exercising
its jurisdiction under Article 227 convert itself into a court of
appeal when the Legislature has not conferred a right of appeal. After
referring to the judgnment of Lord Denning in R v. Northunberl and
Conpensati on Appeal Tribunal, Exparte Shaw [1952 (1) Al ER 122, 128]
this Court in Chandavarkar Sita Ratna Rao v. Ashalata S. Gurnam [ 1986
(4) SCC 447] hel d:

"It is true that in exercise of jurisdiction under Article
227 of the Constitution the Hi-gh Court could go into the
qguestion of facts or look into the evidence if justice so
requires it, if there is any msdirection in law or a view
of fact taken in the teeth of preponderance of evidence.

But the H gh Court should decline to exercise its
jurisdiction under Articles 226 and 227 of the Constitution
to look into the fact in the absence of clear and cut down
reasons where the question depends upon the appreciation of
evi dence. The High Court also should not interfere with a
finding within the jurisdiction of the inferior tribuna
except where the findings are perverse -and not based on any
material evidence or it resulted in nmanifest injustice (see
Tri mbak Gangadhar Tel and 1977 (2) SCC 437). Except to the
limted extent indicated above, the H gh Court has no
jurisdiction. In our opinion therefore, in the facts and
circunstances of this case on the question that the Hi gh
Court has sought to interfere, it is manifest that the H gh
Court has gone into questions which depended upon

appreci ation of evidence and indeed the very fact that the
| earned trial Judge cane to one conclusion and the
Appel | ate Bench cane to anot her conclusion is indication of
the position that two views were possible in this case. In
preferring one view to another of factual appreciation of
evi dence, the High Court transgressed its linmts of
jurisdiction under Article 227 of the Constitution. On the
first point, therefore, the High Court was in error."

I n Laxm kant Revchand Bhojwani & Anr. v. Pratapsing Mhansingh
Pardeshi [1995 (6) SCC 576] this Court held that H gh Court was not
justified in extending its jurisdiction under Article 227 of the
Constitution of India in a dispute regarding eviction of tenant under
the Rent Control Act, a special |egislation governing |andlord-tenant
relationship. To the sane effect is the judgment in Koyilerian Janak
& Os. v. Rent Controller (Minsiff) Cannanore & Ors. [2000 (9) SCC
406] .
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In the present appeals, the H gh Court appears to have assuned
the jurisdiction under Article 227 of the Constitution w thout
referring to the facts of the case warranting the exercise of such a
jurisdiction. Extraordinary powers appear to have been exercised in a
routi ne manner as if the power under Article 227 of the Constitution
was the extension of powers conferred upon a litigant under a specified
statute. Such an approach and interpretation is unwarranted. By
adopti ng such an approach sone Hi gh Courts have assumed jurisdiction
even in matters to which the legislature had assigned finality under
the specified statutes. Liberal assunption of powers w thout reference
to the facts of the case and the correspondi ng hardship to be suffered
by a litigant has unnecessarily burdened the courts resulting in
accunul ation of arrears adversely affecting the attention of the court
to the deserving cases pending before it.

Had the H gh Court noticed the facts of the present case, there
was no necessity of assuming the jurisdiction under Article 227 of the
Constitution and passing the inpugned order. It is not disputed before
us that the appellants filed an eviction petition against the
respondents on the grounds specified under Section 11(2)(b) and Section
11(4)(iv) of the Act. The Rent Control court held that the [ andlord
had failed to prove the defaults in the payment of rent within the
meani ng of Section 11(2)(b) of the Act but passed an order for eviction
on the ground of bonafide need for reconstruction within the nmeaning of
Section 11(4)(iv) of the Act vide its orders dated 30th Septenber, 1984.
Both the landlords and the tenants preferred appeal s agai nst the order
of the Rent Control court before the Appellate Authority. Wereas the
appeal s filed by the tenant was di sm ssed, the appeal preferred by the
| andl ords for eviction, also on the ground of arrears of rent, was
al l owed. The respondents-tenants filed a revision petition which was
di sm ssed on 3rd Decenber, 1984 by the District Court, Kottayam (the
revi sional authority). However, a period of two nonths was fixed by
the court for vacating the order of eviction if the tenants deposited
the arrears of rent in terns of Section 11(2)(c) of the Act. The
tenants did not avail the opportunity granted to them for deposit of
the arrears of rent and instead preferred a second revision petition
bei ng CRP No. 3210 of 1984 in the High Court of Kerala which was
di smissed on 4.2.1987 holding that after the dism ssal of the first
revision petition the second revision in the H gh Court was not
mai nt ai nabl e. Thereafter the respondents-tenants filed a petition
under Article 227 of the Constitution which was registered as OP
No. 5970 of 1987. They al so noved | A No. 756 of 1987 before the District
Court, Kottayam the revisional authority for extension of tinme for the
deposit of the rent. The said application was dism ssed on 7.7.1987.
Despite dismissal of the application for extension of time for deposit
of arrears of rent, neither the arrears were paid nor the said order
was chal | enged in any appropriate proceedi ngs. = Wien O P. No. 5970 of
1987 filed by the respondents-tenants was di sm ssed on 27th Sept enber,
1991, they deposited the arrears of rent on 24th Cctober, 1991 to claim
benefit of Section 11(2)(c) of the Act.

Not being satisfied with the deposit in terms of Section 11(2)(c)
of the Act they thensel ves noved an application in the Rent Contro
Court with a prayer for vacating the order of eviction on deposit of
arrears of rent made by themon 24th Cctober, 1991. The application was
di sm ssed on 29.9.1992 holding that the rent had not been deposited in
time and that the application filed by the tenants was barred by res-
judi cata. The appeal preferred against the order of the Rent Contro
Court was dism ssed by the Appellate Authority on 30th March, 1995. The
respondents thereafter filed the application under Article 227 of the
Constitution which was di sposed of by the order inpugned in these
appeal s.

To determ ne the controversy reference may be nmade to sone of the
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provi sions of the Act. Section 2(5) of the Act defines "Rent Contro
Court" to nean court constituted under Section 3 of the Act which
inter alia, provides:

" 3. Constitution of rent control courts and appoi nt nent
of Acconmpdation Controllers - (1) The Governnent may, by
notification in the Gazette, appoint a person who is or is
qualified to be appointed, a Munsiff to be the Rent Contro
Court for local areas as nmay be specified therein

(2) The Government may, by notification in the Gazette,
appoi nt any officer not bel ow the rank of a Tahsildar to be
the Accommmodation Controller for any area to which this Act
applies.

(3) The Accommodation Controller shall exercise his
powers and performhis functions subject to such genera
directions as the Governnment may issue."

Section 11 deals with the grounds upon the proof of which a tenant can
be evicted fromthe | eased prenises. Section 11(2) provides:

"11(2)(a) A | andl ord who seeks to evict his tenant shal
apply to the Rent Control Court for a direction in that
behal f.

(b) If the Rent Control, after giving the tenant a
reasonabl e opportunity of show ng cause agai nst the
application, is satisfied that the tenant ahs not paid or
tendered the rent due by himin respect of the building
within fifteen days after the expiry of the tinme fixed in
the agreenment of tenancy with his landlord or in the
absence of any such agreenent by the |last day of the nonth
next followi ng that for which the rent is payable, it shal
make an order directing the tenant to put the landlord in
possession of the building, andif it is not satisfied it
shal | nake an order rejecting the application thereof by
hi m

Provi ded that an application under this sub-section shal
be made only if the landlord has sent a registered notice
to the tenant intimting the default and the tenant has
failed to pay or tender the rent together with interest at
si x per cent per annum and postal charges incurred in
sending the notice within fifteen days of the receipt of
the notice or of the refusal thereof.

(c) The order of the Rent Control Court directingthe
tenant to put the landlord in possession of the building
shal | not be executed before the expiry of one nmonth from
the date of such order or such further period as the Rent
Control Act may in its discretion allow, and if the tenant
deposits the arrears of rent with interest and cost of
proceedings within the said period of one nonth or such
further period, as the case may be, it shall vacated that
order."

Section 12 of the Act provides that no tenant agai nst whom an
application for eviction has been made by a | andl ord under Section 11
shall be entitled to contest the application before the Rent Contro
Act under that Section or to prefer an appeal under Section 18 agai nst
any order made by the Rent Control Court on the application unless he
has paid or pays to the landlord or deposits with the Rent Contro
Court or the Appellate Authority, as the case nmay be, all arrears of
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rent, admtted by the tenants, to be due in respect of the building
upto the date of paynent or deposit and continues to pay or to deposit
any rent which nay subsequently becone due in respect of the building,
until the ternination of the proceedings before the Rent Control Court
or the appellate authority, as the case may be. Section 18 makes the
provision for filing of appeals. Sub-section (4) of Section 18
provides that the Appellate Authority shall have all the powers of Rent
Control Court including the fixing of a rent. Sub-section (5) of
Section 18 provides:

"18(5) The decision of the appellate authority, and

subj ect to such decision, an order of the Rent Contro
Court shall be final and shall not be liable to be called
in question in any court of |aw, except as provided in
section 20."

Section 20 deals with the filing of revisions under the Act and
provi des:

" 20. Revi si-on-(1) In cases where the appellate authority
enpower ed under section 18 is-a Subordinate Judge,. the
District Court, and in other case the Hi gh Court, at any
time, on the application of any aggrieved party, call for
and exanmine the records relating to any order passed or
proceedi ngs taken under this Act by such authority for the
purpose of satisfying itself as to the legality, regularity
or propriety of such order or proceedings, and may pass
such order in reference thereof as it thinks fit.

(2) The costs of and incident to all proceedings before
the H gh Court or District Court under sub-section (1)
shall be in its discretion."

Sub-section (5) of Section 18 unanbi guously provides that the
deci sion of the Appellate Authority and subject to such decision, an
order of the Rent Control Court shall be final and 'shall not-be |ibale
to be called in question in any court of |aw except as provided in
Section 20 of the Act. It follows, therefore, that the order of
eviction, if passed against a tenant shall attainfinality after the
deci sion of the appellate authority or at the nost after the decision
of the revisional authority as contenpl ated under Section 20 of the
Act. If an order of eviction has been passed under Section 11(2) of
the Act, the said order and direction shall become executable after the
expiry of one month fromthe date of the final order passed by the Rent
Control Court, the Appellate Court or the Revisional Court, as the case
may be, subject, however, to the extension of time granted by of the
aforesaid courts and authorities in terns of clause (c¢) of sub-section
(2) of Section 11. Proceedings under Article 227, not being the
ext ensi on of the proceedi ngs under the Act would not automatically
aut horise the court to extend the time under the aforesaid proviso.
However, it does not mean that in no case the H gh Court can extend the
time. Exercise of such a power may be necessary if it is shown that
grave injustice has been done to a party and the case was a fit case
where the High Court shoul d have exercised the extraordinary
di scretionary power in favour of the defaulting party.

In this case the court appears to have condoned the delay in
depositing the arrears of rent on the assunption that the petition
under Article 227 of the Constitution was extension of appeal or
revi sional powers under the Act. The court inpliedly held that as the
OP No. 5970 of 1987 filed by the tenants was di sm ssed on 27th Sept enebr,
1991, they had a statutory right to deposit the arrears of rent within
the meaning of Section 11(2)(c) within a period of one nonth therefrom
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Such is not the correct position of |aw

Learned counsel appearing for the respondents-tenants subnmtted
that as there was a stay regardi ng di spossession of the tenants, the
tenants were justified in depositing the rent within one nmonth after
the dismssal of their petition under Article 227 of the Constitution
of India. It is settled position of law that stay granted by the court
does not confer a right upon a party and it is granted al ways subj ect
to the final result of the matter in the court and at the risks and
costs of the party obtaining the stay. After the dism ssal, of the
lis, the party concerned is relegated to the position which existed
prior to the filing of the petition in the court which had granted the
stay. Gant of stay does not automatically anpbunt to extension of a
statutory protection.

In the instant case the revision petition filed by the
respondent s-tenants under Section 20 of the Act was dismi ssed on 3rd
Decenber, 11984 giving themtw nonths’ tine to deposit the rent under
Section 11(2)(c) of ‘the Act which they admttedly did not deposit till
24t h October, 1991. Not hing has been placed on record to show that even
in the petition filed under Article 227 of the Constitution, the court
had stayed the direction for deposit of rent within the extended
statutory period. Even while dismssing the petition O P.No.5970 of
1987, the court did not extend time for the deposit of arrears of rent.
It is pertinent to/'note that the application of the respondents-tenants
for extension of tinme for deposit of rent filed in the revisional court
was di smissed on 7.7.1987 agai nst which no action was taken

Looking from any angle it is apparent that the order of eviction
passed agai nst the respondents-tenants had becone executable on 3rd
February, 1985 and in no case beyond 7.7.1987. There is no dispute
that Rent Control Act is a social welfare |egislation meant to protect
and safeguard the interests of the tenants but it does not confer
unfettered powers on the tenants to renmain in possession of the |eased
prem ses notw thstandi ng the conpliance of directions of the court or
the provisions of the statute.. The Act is intended to protect the
i nterests of bonafide tenants in possession. The Act has put
restrictions on the right of the |landlord to seek eviction of the
tenant on the ground of defaults in the paynment of rent which are
regul ated by Sub-section (2) of Section 11 of the Act. A tenant is
under an obligation to pay or tender the rent in respect of the
bui | di ng under his occupation within 15 days after the expiry of tine
fixed in the agreenent of tenancy or in the absence of such agreenent
by the last day of nonth next falling for which the rent is payable.
Non paynent of rent, as per contract and statutory provisions, entitles
the landlord to seek possession only after conpliance of sending a
regi stered notice to the tenants intimating the default. If after the
recei pt of such a notice a genuine tenant pays or tenders the rent
together with interest at 6% per annum and postal. charges, the right
accrued to the landlord to get possession on this ground is defeat ed.
Even after passing of the eviction order a further<right is conferred
upon tenant in terns of clause (c) of sub-section (2) of Section 11
It is only such tenant who defaults to pay the rent at ‘all the three
relevant times that the |law requires himto be di spossessed. In the
i nstant case the respondents-tenants are proved to have failed to pay
the arrears of rent at all the three relevant times. Under the facts
and circunstances of the case, the tenants were not entitled to any
di scretionary relief under Article 227 of the Constitution of India.
Wthout referring to the facts of the case the Hi gh Court has passed
the i npugned order which is not sustainable.

In view of what has been stated herei nabove, the appeals are
al l owed by setting aside the order inpugned and uphol ding the order
passed by the appellate and revisional authority against the
respondents-tenants. No costs.
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Novenber

5, 2001

(R P. Sethi)




