REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

CVIL APPEAL NO 2348 OF 2003

M s Purbanchal Cables & Conductors Pvt. Ltd. ........ Appel | ant
Ver sus
Assam State Electricity Board & Another ... . Respondent s
W TH

ClVIL APPEAL NO. 2351 COF 2003

Assam State Electricity Board & Ghers ... . Appel l ants
Ver sus
M s Shanti Conductors Pvt. Ltd. & Another ... . Respondent s

JUDGMENT

H L. DATTU, J.

1)Since the issues in these appeals are common, they are

di sposed of by this common judgnent and order.

Fact ual background of the two appeals

2)The facts in brief needs to be stated for answering the
I ssues raised. They are: In the case of Purbanchal Cables
(C.A No. 2348 of 2003), the supplier is the manufacturer of
Al um ni um Conductors Steel Reinforced (for short “ACSR’)

for various specifications. The respondent-Board had placed
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2
orders for supply of ACSR of different specifications in
three (3) quarterly phases, i.e. in June 1992, Septenber 1992
and Decenber 1992 with the appellant vide supply order dated
31.3.1992. In pursuance to the said supply order, the
supplier had initially nmade delivery of goods with respect to
three bills on 16.09.1992, but did not receive paynent from
the respondent. Subsequently, the supplier had made anot her
delivery of goods with respect to nine other bills in between
25.09.1992 and 30.03.1993. These supplies were nmade after the
expiry of the tinme stipulated in the agreenent/supply order,
but after obtaining specific extension of tinme by the buyer.
The supplier had conpleted the entire supply by 12.10.1993
and received the paynent for such supplies from the
respondent in the nonth of Septenber and October, 1993. In
pursuance to such supplies, the supplier has raised the
demand for interest on delayed paynent made by the
respondent, vide its letters dated 14.12.1992 and 3.12. 1993,

however, the same was not acceded to by the buyer.

3) The supplier had instituted a Mney Suit No.109 of 1996
before Assistant District Judge No.1l, Kanrup for the paynent
of interest to the tune of '24,57,927.28/ -, on delayed
paynent of principal anount by the respondent, wunder the
Interest on Delayed Paynents to Small Scale and Ancillary
I ndustrial Undertakings Act, 1993 (for short ‘the Act’). The

said suit was decreed by the Gvil Judge (Senior Division)
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No. 1, Kanrup vide his order dated 27.01.2000 in favour of
the supplier, who granted the conpound interest @ 18.25% per
annum plus interest of 5% above the said rate of interest
with nonthly rest till realization. Being aggrieved by the
said order, the respondent had filed a Regular First Appea
No. 80 of 2000 before the High Court of Gauhati. The Division
Bench of the High Court has allowed the appeal and di sm ssed
the suit vide its judgnent and order dated 18.8.2001 on the
ground that suit is not nmaintainable as no anmount was due on
the date of institution of the suit and thereby followed its
earlier view rendered by the D vision Bench of the Hi gh Court
in Assam State Electricity Board and Another v. Ms Trusses
and Towers (P) Ltd. (F.A. NO 109/95), 2001 (2) GT 121,
wher eby and whereunder a Division Bench of the Hi gh Court had
held that a suit for I nt er est sinpliciter was not
mai nt ai nabl e when the principal anpbunt was received wthout
any denmur and that the Act did not revive the clains that

were already settled. The H gh Court has also, inter alia,

directed the appellant to refund the amobunt of ° 10 | akhs,
paid by the respondents pursuant to the Court’s direction at
the time of adm ssion of the appeal to the respondent within
a period of two nonths and failure to pay within such period
woul d entail interest at the rate of 12% per annum Aggrieved
by this decision of the Hgh Court, the supplier has

preferred this appeal.
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4)In the case of Shanti Conductors (C. A No. 2351 of 2003), the
Board had placed two supply orders for the manufacture and
supply of KM ACSR Penther Conductors, and the supplier
conpleted the supplies in eight parts between 22.03.93 and
04.10.93. In WMrch 1997, about three and a half years of
making the supplies, and after the receipt of the entire
amount, the supplier filed a suit for interest on del ayed
paynment by the Board in terns of the provisions of the Act,
in Money Suit No. 21/1997 before the Court of the Cvil Judge
(Sr. Divn.) No. 1, Cuahati. The sane was disputed by the
Board in the witten statenent filed in the suit. However,

the suit filed by the supplier was decreed and the Learned

Assistant District Judge awarded a sum of '51,60,507.42 by
way of interest for the del ayed paynent. Being aggrieved by
the said order, the Board preferred a Regular First Appeal
(F.A. No. 66 of 2000) before the Guahati High Court. The
Di vi sion Bench hearing the appeal of the Board in the case of
Shanti Conductors doubted the correctness of the view taken
by the Division Bench in the case of Trusses and Towers, and
referred the matter to the Full Bench to determ ne whether a
suit is maintainable only for interest and whether the
provisions of the Act is applicable to contracts concl uded
prior to its comrencenent, where the delayed paynent is nade

after 1ts comencenent.

5)The Full Bench of the H gh Court after considering the
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provisions of the Act, concluded that the findings of the
Division Bench in the case of Trusses & Towers that once a
principal anmount is received without any protest, then no
further claim for interest can be nade; IS not the correct
| egal position in law. In other words, the Full Bench canme to
the conclusion that a suit for only interest was also
mai ntai nabl e. Further, the Full Bench also held that the Act
Is applicable to any contracts entered into prior to the
comencenent of the Act, and a higher rate of interest could
be charged in terns of the provisions of the Act, however,
the sane was to be done after 23.09.1992, i.e. after the Act
came into force. The matter was then remtted back to the
Di vision Bench to decide the other issues in accordance with
law and in the light of the observations nmade therein.
Aggrieved by the decision of the Full Bench, the Board is

before us in G vil Appeal No.2351 of 200S3.

6) The issues that are required to be answered by us in these
appeal s are whether a suit for interest alone is naintainable
under the provisions of the Act, and whether the Act woul d be
applicable to contracts that have been concluded prior to the
commencenent of the Act. In other words, we are required to
exam ne whether the Act would apply to those contracts which
were entered prior to the commencenent of the Act but

supplies were effected after the Act came into force.
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The Schene of the Act:

7)The Statenment of Objects and Reasons read as under:

“A policy statenent on snmall scale industries was nade
by the Governnment in Parlianment. It was stated at that
time that suitable legislation would be brought to
ensure pronpt paynent of noney by buyers to the snal

I ndustrial units.

2. Inadequate working capital in a small scale or an
ancillary industrial wundertaking causes serious and
endem c problens affecting the health of such
undertaki ngs. Industries in this sector have al so been
demandi ng that adequate neasures by taken in this
regard. The Small Scale |Industries Board, which is an
apex advisory body on polices relating to snmall scale
I ndustrial units with representatives from all the
States, governnental bodies and the industrial sector,

al so expressed this view It was, therefore, felt that

pronpt paynents of nobney by buyers should be
statutorily ensured and nmandatory provisions for

paynment of interest on the outstanding noney, in case
of default, should be nade. The buyers, if required
under law to pay interest, wuld refrain from
wi t hholding paynment to small scale and ancillary
I ndustrial undertakings.

3. An Odinance, nanely, the Interest on Delayed
Payments to Small Scale and Ancillary Industrial
Under t aki ngs O di nance, 1992, was, t herefore,
pronul gated by the President on 23¢ Septenber, 1992.”

8)The long title of the Act reads as “An Act to provide for and

regul ate the paynment of interest on delayed paynents to snal

scale and ancillary industrial undertakings and for matters

connected therewith or incidental thereto.” The Act though

enacted on 2" April 1993, by a legal fiction is deenmed to

have cone into effect from the date of promulgation of the

O di nance, i.e. 234 Septenber 1992. The provisions of the Act
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largely deal with the liability of the buyer to nmke paynent
for supplies, determnation of the date from which and the
rate at which interest is payable to the supplier from the
buyer, liability of the buyer to pay conpound interest,
recovery of the amount due to the supplier from the buyer,

and other provisions relating to appeal, etc.

9)Section 2(b) of the Act defines the meaning of the expression
“appointed day’ to nean the day following inmmediately after
the expiry of the paynent period of thirty days fromthe date
of paynent, acceptance of any goods or any services by a
buyer from a supplier. Section 3 of the Act inposes a
statutory liability upon the buyer to nmake paynent for the
supplies of any goods either on or before the appeal date or
where there is no agreenent, before the appointed day.
Section 4 provides for the award of interest where the price
has not been paid within tinme. Section 5 provides for the
liability of the buyer to pay conpound interest. Section 6 of
the Act gives a right to the buyer to file a civil suit.
Section 10 of the Act gives overriding effect to any other

| aw whi ch are inconsistent with the provisions of the Act.

On the question of maintainability of a suit for interest

10) Shri Rakesh Dwivedi and Shri Sunil Cupta, |earned Senior
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Counsel appear for the suppliers and Shri Vijay Hansari a,
| earned Seni or Counsel appears for the buyer — Assam State

Electricity Board (hereinafter referred to as ‘the Board').

11) The learned Seni or Counsel appearing for the suppliers has
brought to our notice that the first question that has been
rai sed for our consideration has been answered by this Court
in favour of the suppliers, in the case of Mdern Industries
v. Steel Authority of India Limted, (2010) 5 SCC 44, in

which this Court has hel d:

“40. In Assam SEB v. Shanti Conductors (P) Ltd. inter
alia the question that fell for consideration before
the Full Bench of the Gauhati H gh Court was as to
whet her the suit for recovery of a nere interest under
the 1993 Act is maintainable. The argunent on behalf
of the appellant therein was that no suit merely for
the recovery of the interest under the 1993 Act is
mai nt ai nabl e under the provisions of Section 6. It was
contended that both principal sum and the interest on
del ayed paynent sinultaneously nust coexist for
mai ntai ning a suit under Section 6 of the 1993 Act.

41. The Full Bench held that the suit is maintainable
for recovery of the outstanding principal anmount, if
any, along with the interest on delayed paynents as
cal cul ated under Sections 4 and 5 of the 1993 Act. It
said: (Assam SEB case, Gau LR pp. 559-60, para 12)

“12. ... The opening words of Section 6(1) ‘the
amount due from the buyer, together wth the
ampunt of interest..’ <can only nean that the

principal sum due from the buyer as well as or
along with the amount of interest cal cul ated under
the provisions of the Act, are recoverable. The
word ‘together’ here would nean ‘as well as’ or
‘“along with'. This cannot nean that the principal
sum nust be due on the date of the filing of the
suits. The suits are maintainable for recovery of
the outstanding, principal anmount, if any, along
with the amunt of interest on the delayed
paynents as cal cul ated under Sections 4 and 5 of
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the Act. W are unable to agree wth that if the
principal sumis not due, no suit would lie for
the recovery of the interest on the delayed
paynents, which mght have already accrued. |If
such an interpretation is given the very object of
enacting the Act would be frustrated. The Act had
been enforced to see that small-scale industries
get the paynent regarding supply made by them
within the prescribed period and in case of del ay
In paynents the interest would be at a nuch higher
rate (one-and-a-half tinmes of |ending rate charged
by State Bank of India). The obligation of paynent
of higher interest under the Act is nmandatory.
Sections 4 and 5 of the Act of 1993 contain a non

obstante <clause i.e. ‘Notw thstanding anything
contained in any agreenent between the buyer and
the supplier’. In other words, the parties to the

contract cannot even contract out of t he
provi sions of the 1993 Act. Even if such provision
that interest under the Act on delay neant woul d
not be chargeable is incorporated in the contract,
Sections 4 and 5 of the Act of 1993 would still
prevail as the very wording of these sections
I ndi cate. Take for instance that the buyer has not
paid the outstanding amunt of the supply by the
due date. After much delay he offers the
out standi ng anmount of the supply to the supplier
If the argunent of the |earned counsel for the
appellant is to be accepted, then, if the supplier
accepts entire anmount he would be losing his right
to recover the amount of interest on the del ayed
paynment under the Act. Therefore, he would have to
refuse to accept the anount of paynent and then
file a suit for recovery of the principal anount
and the interest on the delayed paynent under the
Act. The Act does not create any enbargo agai nst
supplier not to accept principal anmount at any
stage and thereafter file a suit for the recovery
or realisation of the interest only on the del ayed
paynments under the Act.”

42. The word “due” has a variety of neanings, in
different context it may have different neanings. In
its narrowest neaning, the word “due” may inport a
fixed and settled obligation or liability. In a w der
context the ampunt can be said to be “due”, which may
be recovered by action. The anmount that can be clai ned
as “due” and recoverable by an action may sonetines be
al so covered by the expression “due”. The expression
“amount due from a buyer” followed by the expression
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“together with the anount of interest” wunder sub-
section (1) of Section 6 of the 1993 Act nust be
i nterpreted keeping the purpose and object of the 1993
Act and its provisions, particularly Sections 3, 4 and
5 in mnd. This expression does not deserve to be
given a restricted neaning as that would defeat the
whol e purpose and object of the 1993 Act. Sub-section
(1) of Section 6 provides that the anmpbunt due from a
buyer together with anmount of interest calculated in
accordance with the provisions of Sections 4 and 5
shall be recoverable by the supplier fromthe buyer by
way of suit or other proceeding under any |law for the
time being in force.

43. |If the argunent of the Senior Counsel for the
buyer 1is accepted, that would nean that where the
buyer has raised sone dispute in respect of goods
supplied or services rendered by the supplier or
disputed his liability to nmake paynent then the
supplier shall have to first pursue his renedy for
recovery of amount due towards goods supplied or
services rendered under regular procedure and after
the anmount due is adjudicated, initiate action for
recovery of amount of interest which he my be
entitled to in accordance wth Sections 4 and 5 by
pursui ng renedy under sub-section (2) of Section 6.

44, W are afraid the schene of Section 6 of the 1993
Act read with Sections 3, 4 and 5 does not envisage
mul ti pl e proceedi ngs as canvassed. Rather, whole idea
of Section 6 is to provide a single window to the
supplier for redressal of his grievance where the
buyer has not nmade paynent for goods supplied or
services rendered in its entirety or part of it or
such paynent has not been nade within tinme prescribed
in Section 3 for whatever reason and/or for recovery
of interest as per Sections 4 and 5 for such default.
It is for this reason that sub-section (1) of Section
6 provides that “anmpunt due from a buyer together with
the anmobunt of interest calculated in accordance wth
the provisions of Sections 4 and 5" shall Dbe
recoverable by the supplier from buyer by way of a
suit or other |legal proceeding. Sub-section (2) of
Section 6 talks of a dispute being referred to IFC in
respect of the nmatters referred to in sub-section (1)
i.e. the dispute concerning anount due from a buyer
for goods supplied or services rendered by the
supplier to the buyer and the anmount of interest to
whi ch the supplier has becone entitled under Sections
4 and 5.
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45. 1t is true that word “together” ordinarily neans
conjointly or simultaneously but this ordinary neani ng
put upon the said word may not be apt in the context
of Section 6. Can it be said that the action
contenplated in Section 6 by way of suit or any other
| egal proceedi ng under sub-section (1) or by making
reference to | FC under sub-section (2) is maintainable
only if it is for recovery of principal sumalong with
Interest as per Sections 4 and 5 and not for interest
al one? The answer has to be in negative.

46. We approve the view of the Gauhati H gh Court in
Assam SEB that word “together” in Section 6(1) would
mean “along with” or *“as well as”. Seen thus, the
action under Section 6(2) could be nmaintained for
recovery of principal anmount and interest or only for
interest where liability is admtted or has been
disputed in respect of goods supplied or services
rendered. In our opinion, under Section 6(2) action by
way of reference to IFC cannot be restricted to a
claim for recovery of interest due under Sections 4
and 5 only in cases of an existing determ ned, settled
or admtted liability. |IFC has conpetence to determ ne
t he anbunt due for goods supplied or services rendered
In cases where the liability is disputed by the buyer.
Construction put wupon Section 6(2) by the |I|earned
Seni or Counsel for the buyer does not deserve to be
accepted as it will not be in conformty with the
intention, object and purpose of the 1993 Act. The
Preanble to the 1993 Act, upon which strong reliance
has been placed by the |earned Senior Counsel, does
not persuade us to hold otherwise. It is so because
the Preanble may not exactly correspond wth the
enactnent; the enactnent may go beyond the Preanble.”

12) The decision of the Full Bench of the Gauhati H gh Court
whi ch has been approved by this Court in Mdern Industries
(supra) is inpugned before us in one of the appeals. Since a
Di vision Bench of this Court has already approved the dictum
of the Full Bench of the Hgh Court wth regard to the
mai ntainability of a suit only for interest, that question is

no longer res integra. Therefore, the suppliers my file a
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suit only for a higher rate of interest on delayed paynents

made by the buyer fromthe comencenent of the Act.

13) The other question that remains for our consideration is;
as to whether the suppliers can get the benefit of the
provisions of the Act even if the contract of supply was
executed prior to the commencenent of the Act, whereas the
supplies being nmade after the comencenent of the Act. In
other words, the question we are called upon to answer is
with regard to the status of contracts of supply concluded

prior to the cormmencenent of the Act vis-a-vis the Act.

Argunments on behalf of the suppliers

14) Shri Rakesh Dwivedi, |earned Senior Counsel, would submt
that the Act is a beneficial legislation and is ained at
providing relief to suppliers which are small scal e
i ndustries, who are not paid on tine even after supplies are
effected and accepted and hence had to suffer severe
financial crunch. He would submt that the Act is supply
oriented and the date of the supply is the critical and
crucial date for applying the provisions of the Act, and not
the date on which the contract is entered into by the
parties. Shri. Dwvedi, |earned Senior Counsel would state
that Section 1(3) of the Act by way of a deemng fiction,

brought the Act into force fromthe date of the promul gation
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of the Ordinance i.e. 2374 Septenber 1992. He would then draw
our attention to the text of Section 3, and submt that the
liability of a buyer to nmake paynent arose on the conpletion
of t he event of supply of t he good by t he
supplier/manufacturer. The |earned Senior Counsel refers to
the definition of ‘appointed day’ to nean the day of
acceptance of the supply of goods or the date of deened
supply of goods. He would refer to Sections 4 and 5 and al so
Section 10 of the Act and submt that the liability and
paynment of higher rate of interest is a result of delayed
paynent by the buyer to the supplier at the tinme of the
supply. He would also stress on the non-obstante cl ause that
Is found in the text of section 5 and overriding effect given
to the Act vide section 10 to stress upon the fact that the
provi sions of the Act with regard to conpound interest would
prevail even if there was an agreenent to the contrary that
the Act would override the provisions of any other |law He
woul d | ay enphasis upon the crucial date for the operation of
the Act as the date on which the supply is made and not the
date on which the contract of supply was concluded as
understood by the decisions of this Court in Assam Snall
Scal e I ndustries and Shakti Tubes. He would al so | ay enphasis
on the expression “appointed day” as defined in Section 2(b)
of the Act to contend that though the contract between the

parties was prior to the enactnent, it is the date of
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acceptance of the goods or any other service by a buyer from
the supplier and thus, is the relevant date for applying the
beneficial supply oriented |egislation. In the alternative,
it is contended by Shri Dw vedi that even if the contract is
entered into prior to the date of comrencenent of the Act,
and the supply was subsequent, then the Act would apply in
respect of such buyers that nade delayed paynents to the
suppliers. He would also submt that the ills of delayed
paynent was causing great inconvenience and hardship to the
small scale industries, and that being the reason for the
enactnent of the legislation, coupled with the fact that the
event of supply is the core thenme of the legislation, hence
all the supplies made after the 239 Septenber 1992 would

attract the provisions of the Act.

15) In conclusion, Shri Dw vedi contends: (1) that the Act is
a supply oriented; (2) that on a wholesone reading of
Sections 4 and 5 and Section 10 of the Act, the Act has
overriding effect over any other |aw which are inconsistent
with the provisions of the Act; (3) the enphasis on the text
of Section 3 on the supply of the goods and the liability of
the buyer arose on the supply of goods; (4) It is a
benefi ci al | egislation and a purposive construction is
required to be adopted. He points out that since these
salient features are neither noticed nor considered in Assam

Smal | Scale Industries, the decision needs reconsideration by
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a | arger Bench.

16) Shri Sunil Gupta, |earned Senior Counsel while adopting
the principal argunents of Shri Rakesh Dw vedi would submt,
that, on a plain reading of the Statenent of Objects and
Reasons of the Act, it is clear that Parliament enacted the
| egislation in order to assist the small scale industries to
get their paynent on time from the buyers. He would state
that there is extrinsic evidence in the Act to show that the
Act would apply even to those contracts, which were executed
prior to 237d Septenber 1992. Shri CGupta would further rely on
the long title of the Act to nake good his subm ssion that
the scope of the Act was not restricted to contracts entered
into after the Act canme into force. He would further submt
that the Act did not apply to those contracts or paynment
di sputes that were ceased to exist but are maintainable to
all those disputes, even if those cases in which recovery
suit was filed and pending after the Act has cone into force.
The | earned Senior Counsel would further submt that the Act
IS prospective and applies to all those contracts which had
been executed earlier but supplies were nade after the Act
cane into force. Shri Gupta would state that even if the
agreenent and supply was prior to the comng into force of
the Act, it would still apply, if the issue with regard to
del ayed paynment was still alive. He would submt that the

vested right that has accrued in favour of the supplier
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should not be abrogated. Shri CGupta would also take us
through the debates in Parlianment by the various nenbers
while the | egislation was being enacted and decisions of this
Court in support of his submssions. Shri Gupta would also
submt that the question to be addressed is not as to who is
wWithin the scope of the Act but who is necessarily out of the

anbit of the Act.

Argunents of behalf of the Board

17) Shri Vijay Hansaria, |earned Senior Counsel appearing for
the Board, would submt that the suits in both the cases of
Shanti Conductors and Purbanchal Cables were barred by

[imtation.

18) In case of Purbanchal Cables (C A No. 2348 of 2003), the
| earned Senior Counsel would state that the |ast supply was
made on 12.10.1993 and the suit was filed on 31.08.1996 i.e.
after the expiry of the period of Ilimtation. He would
contend that the only reason assigned in the suit to take the
benefit of Section 14 of the Limtation Act is that a wit
petition filed on behal f of the Assam Conductors
Manuf acturers Associ ati on was pending and only after the sane
was di sposed of, they have filed the suit. He would refer to
Section 14 of the Limtation Act, 1963 and state that wit
proceedi ngs which caused the delay of the filing of the suit

was filed by an Association on behalf of the suppliers.
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Further, he would submt that when the suit was filed, a wit
appeal was pending. He would rely on the case of Consoli dated
Engi neering Enterprises v. Minicipal Secretary, |Irrigation
Departnent, (2008) 7 SCC 169, to contend that for the
operation of Section 14, it was required that a civil
proceedi ng be pending by the sane party. Though, the |earned
Seni or Counsel would state that the wit petition would fal

within the anbit of a civil proceeding, it had to be filed by
the same party, which is not the case in the present suit.
The wit petition, he wuld state, was filed by an
Association for different relief, than what was sought by the
supplier in the suit, and hence, the benefit of Section 14 of

the Limtation Act would not be avail abl e.

19) In case of Shanti Conductors (C. A No. 2351 of 2003), the
supply order was conpleted on 4th October 1993 and the suit
was filed only on 10t January 1997 i.e. after the expiry of
three year limtation period. The |earned Senior Counsel
woul d submt that there was no specific pleading with regard
to applicability of Section 14 of the Limtation Act, 1963
though it was raised by the defendant in the suit. He would
assail the trial court’s reasoning wherein it is held that in
view of the Section 10 of the Act, the Limtation Act does
not apply. He would submt that in the |light of the judgnent
of this Court in Mikri Gopalan v. Cheppilat Puthanpurayil

Aboobacker, (1995) 5 SCC 5, this Court while construing
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Section 29 (2) of the Limtation Act has held that if the
operation of the Limtation Act has to be barred, then a tine
schedule has to be given under the special law and in the

absence of such, the Limtation Act woul d apply.

200 On the question of applicability of Act, the |earned
Seni or Counsel would submt that since 2005, this Court has
consistently held that the Act was not applicable to the
contracts which were concluded prior to commencenent of the
Act . In aid of his submssion, the |earned Senior Counsel
would draw our attention to issues raised and argunents
canvassed in Assam Snall Scale Industries, whi ch was
specifically answered in the negative by observing that the
Act is not applicable for the contracts entered into prior to
the comencenent of the Act. Shri Hansaria, further submts
that this issue was again raised in the case of Shakti Tubes,
wherein this Court was called upon to reconsider the question
of law decided by this Court in Assam Small Scal e Industries
and this Court in Shakti Tubes categorically refused to refer
the matter to a |larger Bench for reconsideration by approving
the decision in Assam Small Scale Industries as correctly
decided. He would then submt this Court had al so consi dered
this issue in Ranmpur Fertilizers Limted v. Vigyan Chem cal
I ndustries- (2009) 12 SCC 324 and Modern Industries (supra).
Therefore, he would submt that this Court has consistently

foll owed the above view and relying on several decisions of
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this Court, he would state that it is desirable to further
uphol d the sanme view as per the doctrine of stare decisis and

precedents in order to maintain certainty of the |aw
Qur Concl usi on

21) Though the learned Senior Counsel would state that the
suits, filed by both the suppliers in the present batch of
appeals, were barred by |limtation, we do not intend to
express our view on the issue, since sone of the appeals
filed by the suppliers are still pending before the Hi gh
Court. Any observation that we my make would certainly
effect the interest of both the parties since that issue is

yet to be decided by the Hi gh Court.

Ret rospective operation of the Act

22) The fundanental rule of construction is the sanme for all
statutes whether fiscal or otherwise. The under-Ilying
principle is that the neaning and intention of a statute nust
be collected from the plain and unanbi guous expression used
therein rather from any notion. To arrive at the rea
meaning, it is always necessary to get an exact conception

scope and object of the whole Act.

23) In the case of Zle Singh v. State of Haryana - (2004) 8
SCC 1, this Court observed that there were four relevant

factors which needed to be considered while considering
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whet her a statute applied prospectively or retrospectively:

“15. ..Four factors are suggested as relevant: (i)
general scope and purview of the statute; (ii) the
remedy sought to be applied; (iii) the fornmer state of
the law, and (iv) what it was the legislature
contenpl ated...”

24) The general scope of the Act has been di scussed above. The

remedy sought to be applied by the Act is nmade clear in the
Statenent of (Objects and Reasons, in which, it is stated that
due to the delayed paynents by buyers to the snall scale
I ndustries, their working capital was being affected, causing
great harmto the small scale industries in general. This Act
was passed by Parlianment to inpose a heavy interest on the
buyers who delayed the paynents of the snall scal e
i ndustries, in order to deter the buyers from delaying the
paynents after accepting the supplies nade by the suppliers.
The policy statenent of the Mnistry of Mcro, Small and

Medi um Enterpri ses dated 6'h August 1991, reads:

“3.4) A beginning has been nade towards solving the
problem of delayed paynents to snall industries
setting up of ‘factoring’ services through Small
I ndustri es Devel opnent Bank of India (SIDBI). Network
of such services would be set up throughout the
country and operated through commercial banks. A
suitable legislation will be introduced to ensure
pronpt paynent of small industries’ bills.”

25) Keeping in view the above object, the Act was enacted by

the Parlianment. Before such enactnent, it is required to
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exam ne rights of the supplier qua the buyer prior to the
commencenent of the Act. In case of delayed paynent, the
supplier, prior to the commencenent of the Act, was required
to file a suit for the paynent of the principal anount, and
could claim interest along with the principal anount. The
supplier could avail of the same under Section 34 of the Code
of CGvil Procedure, 1908 (hereinafter referred to as ‘the
CPC ), Section 61 of Sale of Goods Act, 1930 and Section 3 of

I nterest Act, 1978.

26) In other words, the supplier whose paynent was del ayed by
the buyer prior to the comencenent of the Act, could file a
suit for paynment of the principal amunt along with the
interest. The supplier, thus, had the vested right to claim
the principal anmount along with interest thereon in case of a
delay in paynent by the buyer and it was the discretion of
the Court to award this interest. The Court has the
di scretion to award interest along with the principal anount
and the sane is clear fromthe use of the word ‘may’ in all
the three provisions cited above. Section 34 of the CPC is
the main provision under which interest could be awarded by
the Court and Section 61 of the Sale of Goods Act, 1930 is an
of fshoot of Section 34 of the CPC. Section 3 of the Interest
Act , 1978 also nekes the Interest Act subject to the
provision of Section 34 of the CPC. Hence, we can safely

deduce that the interest awarded is a discretion exercised by

Page 21



22
the Court, on the principal anmount clained, in case of a suit
for recovery of paynent by the supplier if such paynent is

del ayed by the buyer.

27) Wth the comencenent of the Act, a new vested right
exists with the supplier, that being, if there is delay in
paynment after the acceptance of the goods by the buyer, the
supplier can file a suit for claimng interest at a higher
rate, as prescribed by the Act. This position has been
approved by this Court in the case of WMdern Industries
(supra). If a suit for interest sinpliciter is naintainable
as held by this Court in Mdern Industries (supra), then a
new liability qua the buyer is created with the comrencenent
of the Act giving a vested right to the supplier in case of
del ayed paynent. In other words, if there is a delayed
paynent by the buyer, then a right to claima higher rate of

i nterest as prescribed by the Act accrues to the supplier.

28) The phrase ‘vested right’ has been defined by this Court

in the case of Bibi Sayeeda Vs. State of Bihar - (1996) 9
SCC 516 as:
“17. The word ‘vested is defined in Black's Law

Dictionary (6th Edn.) at p. 1563 as:

“Vest ed: fixed; accrued; settl ed; absol ut e;
conpl ete. Having the character or given the rights
of absol ute ownership; not contingent; not subject
to be defeated by a condition precedent.”

Rights are ‘vested’ when right to enjoynent, present
or prospective, has becone property of sone particul ar
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person or persons as present interest; mere expectancy
of future benefits, or contingent interest in property
founded on anticipated continuance of existing |aws,
does not constitute vested rights. In Wbster's
Conprehensive Dictionary, (International Edn.) at p.
1397 ‘vested’ is defined as:

“[L]aw held by a tenure subject to no contingency;

conpl ete; established by |aw as a permanent right;
vested interests.””

29) A statute creating vested rights is a substantive statute.
This Court, in the case of Executive Engineer, Dhenkanal
Mnor Irrigation Division Vs. N C Budharaj - (2001) 2 SCC
721, opined:

“23. ... “Substantive law’, is that part of the |aw
which creates, defines and regulates rights in

contrast to what is called adjective or renedial |aw
which provides the nmethod of enforcing rights.

Decisions, including the one in Jena case while
adverting to the question of substantive I|aw has
chosen to indicate by way of illustration |aws such as

Sale of Goods Act, 1930 [Section 61(2)], Negotiable
I nstrunents  Act, 1881 (Section 80), etc. The
provi sions of the Interest Act, 1839, which prescribe
the general |aw of interest and becone applicable in
the absence of any contractual or other statutory
provi sions specially dealing with the subject, would
al so answer the description of substantive |aw...

30) In the case of Thirumalai Chemicals Limted Vs. Union of
India - (2011) 6 SCC 739, this Court conparing substanti al

|l aw wi th procedural |aw, stated:

“23. Substantive law refers to a body of rules that
creates, defines and regulates rights and liabilities.
Ri ght conferred on a party to prefer an appeal agai nst
an order is a substantive right conferred by a statute
whi ch remai ns unaffected by subsequent changes in | aw,
unl ess nodified expressly or by necessary inplication.
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Procedural | aw establishes a nechanismfor determ ning
those rights and liabilities and a machinery for
enforcing them Right of appeal being a substantive
right always acts prospectively. It is trite |aw that
every statute is prospective unless it is expressly or
by necessary inplication made to have retrospective
operation.”

24. Right of appeal may be a substantive right but the
procedure for filing the appeal including the period
of limtation cannot be called a substantive right,
and an aggri eved person cannot claim any vested right
claimng that he should be governed by the old

provision pertaining to period of limtation.
Procedural law is retrospective neaning thereby that
it wll apply even to acts or transactions under the

repeal ed Act.”

31) In the case of Shyam Sunder Vs. Ram Kumar - (2001) 8 SCC
24, a Constitution Bench of this Court discussing the scope

and anbit of a declaratory | aw has observed:

“39. Lastly, it was contended on behalf of the
appel lants that the anmending Act whereby new Section
15 of the Act has been substituted is declaratory and,
therefore, has retroactive operation. Odinarily when
an enactnent declares the previous law, it requires to
be given retroactive effect. The function of a
declaratory statute is to supply an omssion or to
explain a previous statute and when such an Act is
passed, it comes into effect when the previous
enact nent was passed. The | egislative power to enact
law includes the power to declare what was the
previous law and when such a declaratory Act is
passed, i nvariably It has been held to be
retrospective. Mre absence of use of the word
“declaration” in an Act explaining what was the |aw
before may not appear to be a declaratory Act but if
the court finds an Act as declaratory or explanatory,
It has to be construed as retrospective. Conversely
where a statute uses the word “declaratory”, the words
so used may not be sufficient to hold that the statute
Is a declaratory Act as words may be used in order to
bring into effect new | aw.”
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In Katikara Chintanmani Dora Vs. @ntreddi Annananai du

(1974) 1 SCC 567, this Court held:

33)

speaki ng through P.N. Bhagwati. J., (as he then was) hel d:

“50. It is well settled that ordinarily, when the
substantive law is altered during the pendency of an
action, rights of the parties are decided according to
law, as it existed when the action was begun unl ess
the new statute shows a clear intention to vary such
rights (Maxwell on Interpretation, 12th Edn. 220).
That is to say, “in the absence of anything in the
Act, to say that it is to have retrospective
operation, it cannot be so construed as to have the
effect of altering the law applicable to a claimin
litigation at the time when the Act is passed”.”

In Govind Das Vs. |ITO - (1976) 1 SCC 906, this Court

“11. Now it is a well settled rule of interpretation
hal | oned by tinme and sanctified by judicial decisions
that, wunless the terns of a statute expressly so
provide or necessarily require it, retrospective
operation should not be given to a statute so as to
take away or inpair an existing right or create a new
obligation or inpose a new liability otherw se than as
regards matters of procedure. The general rule as
stated by Halsbury in Vol. 36 of the Laws of England
(3rd Edn.) and reiterated in several decisions of this
Court as well as English courts is that

“all statutes other than those which are nerely
declaratory or which relate only to matters of
procedure or of evidence are prima facie
prospective”

and retrospective operation should not be given to a
statute so as to affect, alter or destroy an existing
right or create a new liability or obligation unless
that effect cannot be avoided w thout doing violence
to the |l anguage of the enactnent. If the enactnent is
expressed in |language which is fairly capable of
either interpretation, it ought to be construed as
prospective only.”
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34) In the case of Jose Da Costa Vs. Bascora Sadasiva Sinai

Nar cornium - (1976) 2 SCC 917, this Court held:

31. Before ascertaining the effect of the enactnents
af oresai d passed by the Central Legislature on pending
suits or appeals, it would be appropriate to bear in
mnd two well-established principles. The first is
t hat

“while provisions of a statute dealing nerely with
matters of procedure may properly, unless that
construction be textually inadmssible, have
retrospective ef f ect attri buted to t hem
provi sions which touch a right in existence at the
passing of the statute are not to be applied
retrospectively in the absence of expr ess
enact nent or necessary intendnent (see Del hi Coth
and CGeneral MIIls Co. Ltd. v. ITC)

The second is that a right of appeal being a
substantive right the institution of a suit carries
with it the inplication that all successive appeals
avail able wunder the law then in force wuld be
preserved to the parties to the suit throughout the
rest of the career of +the suit. There are two
exceptions to the application of this rule viz. (1)
when by conpetent enactnent such right of appeal is
taken away expressly or inpliedly wth retrospective
effect and (2) when the court to which appeal |ay at
the commencenent of the suit stands abolished (see
Gari kapati  Veeraya V. N.  Subbi ah Choudhury and
Col oni al Sugar Refining Co. Ltd. v. Ilrving).

35) In K Kapen Chako Vs. Provident Investnent Co. (P) Ltd -
(1977) 1 SCC 593, this Court discussing the dicta of the

English Courts on the aspect of retrospectivity observed:

“37. A statute has to be |ooked into for the general
scope and purview of the statute and at the renedy
sought to be applied. In that connection the forner
state of the law is to be considered and also the
| egi sl ati ve changes contenpl ated by the statute. Wrds
not requiring retrospective operation so as to affect
an existing statutory provision pre-judicially ought
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not be so construed. It is a well recognised rul e that
statute should be interpreted if possible so as to
respect vested rights. Were the effect would be to
alter a transaction already entered into, where it
would be to make that wvalid which was previously
invalid, to nake an instrunment which had no effect at
all, and fromwhich the party was at l|liberty to depart
as long as he pleased, binding, the prima facie
construction of the Act is that it is not to be
retrospective. (See Gardner v. Lucas).

38. In Mon v. Durden a question arose as to whether
Section 18 of the Gamng Act, 1845 which cane into
effect in August 1845 was retrospective so as to
defeat an action which had been commenced in June
1845. The rel evant section provided that no suit shal
be brought or maintained for recovering any such sum
of noney all eged to have been won upon a wager. It was
held that it was not retrospective. Parke, B. said:

“I't seems a strong thing to hold that the
| egi slature could have neant that a party who
under a contract nmade prior to the Act, had as
perfect a title to recover a sum of noney as he
had to any of his personal property, should be
totally deprived of it w thout conpensation.”

39. Again in Smthies v. National Union of Operative
Pl asterers Section 4 of the Trade Disputes Act, 1906
whi ch enacted that an action for tort against a trade
union shall not be entertained by any court was held
not to prevent the courts from hearing and giving
judgnent in actions of that kind begun before the
passing of the Act. It is a general rule that when the
| egislature alters the rights of parties by taking
away  or conferring any right of action, its
enactnents, unless in express terns they apply to
pendi ng actions, do not affect them But there is an
exception to this rule, nanely, where enactnents
nmerely affect procedure and do not extend to rights of
action. See Re Joseph Suche & Co. Ltd. |If the
| egislature forns a new procedure alterations in the
form of procedure are retrospective unless there is
sone good reason or other why they should not be. In

other words, if a statute deals nerely wth the
procedure in an action, and does not affect the rights
of the parties it will be held to apply prinma facie to

all actions, pending as well as future.”
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36) In the case of Dahiben Vs. Vasanji Keval bhai - 1995 Supp

(2) SCC 295, this Court held:

“12. As the anendnent in question is not to a
procedural law, it my be stated that the settled
principle of interpretation, where substantive law is
anmended, IS t hat t he sane does not oper at e
retrospectively unless it is either expressly provided
or the sanme follows by necessary inplication. Lest it
be thought that a vested right cannot be taken away at
all by retrospective legislation, reference may be
made to Rafiquennessa v. Lal Bahadur Chetri where it
was stated that even where vested rights are affected,
|l egislature is conpetent to take away the sanme by
neans of retrospective | egi sl ati on; and
retrospectivity can be inferred even by necessary
i nmplication.”

37) In the case of Zile Singh Vs. State of Haryana - (2004) 8
SCC 1, this Court examned the various authorities on

statutory interpretation and concl uded:

“13. It is a cardinal principle of construction that
every statute is prima facie prospective unless it is
expressly or by necessary inplication made to have a
retrospective operation. But the rule in general is
applicable where the object of the statute is to
affect vested rights or to inpose new burdens or to
I npair existing obligations. Unless there are words in
the statute sufficient to show the intention of the
| egislature to affect existing rights, it is deened to
be prospective only —*“nova constitutio futuris fornmam
i nponere debet non praeteritis” —a new |law ought to
regulate what is to follow, not the past. (See
Principles of Statutory Interpretation by Justice GP

Singh, 9th Edn., 2004 at p. 438.) It is not necessary
that an express provision be nade to make a statute
retrospective and t he presunption agai nst

retrospectivity may be rebutted by necessary
i nplication especially in a case where the new law is
made to cure an acknow edged evil for the benefit of

the comunity as a whole (ibid., p. 440).

14. The presunption agai nst retrospective operation is
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not applicabl e to decl aratory statutes... I n
determ ning, therefore, the nature of the Act, regard
must be had to the substance rather than to the form
If a new Act is “to explain” an earlier Act, it would
be wi t hout object unless construed retrospectively. An
explanatory Act is generally passed to supply an
obvious omssion or to clear up doubts as to the
meaning of the previous Act. It is well settled that
If a statute is curative or nerely declaratory of the
previous |law retrospective operation is generally
i ntended... An anmending Act may be purely declaratory
to clear a nmeaning of a provision of the principal Act
which was already inplicit. A clarificatory anmendnent
of this nature will have retrospective effect (ibid.,
pp. 468-69)."

In the case of State of Punjab Vs. Bhajan Kaur - (2008)

SCC 112, this Court held:

39)

“9. A statute is presuned to be prospective unless
held to be retrospective, either expressly or by
necessary inplication. A substantive law is presuned
to be prospective. It is one of the facets of the rule
of law.”

There is no doubt about the fact that the Act 1is

12

a

substantive law as vested rights of entitlenent to a higher

rate of interest in case of delayed paynent accrues in favour

of

the supplier and a corresponding liability is inposed

on

the buyer. This Court, tinme and again, has observed that any

substantive | aw shal | operat e prospectively unl ess

retrospective operation is clearly nade out in the | anguage

of the statute.

retrospectively as there is no vested right in procedure.

40)

In the absence of any express |egislative intendnent
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the retrospective application of the Act, and by virtue of
the fact that the Act creates a new liability of a high rate
of interest against the buyer, the Act cannot be construed to
have retrospective effect. Since the Act envisages that the
supplier has an accrued right to claim a higher rate of
interest in terns of the Act, the same can only said to
accrue for sale agreenents after the date of commencenent of

the Act, i.e. 2379 Septenber 1992 and not any time prior.

Earlier Precedents

41) On a careful perusal of the judgnent of this Court in
Assam Smal| Scale Industries, we find that even the question
regarding the applicability of the Act to contracts concl uded
prior to comng into force of the Act is no longer res
integra. This question is answered by this Court in the case
of Assam Small Scale Industries Devel opnment Corpn. Ltd. Vs.

J.D. Pharnmaceuticals - (2005) 13 SCC 19 as under:

“37. We have held hereinbefore that clause 8 of the
termse and conditions relates to the paynents of
bal ance 10% It is not in dispute that the plaintiff
had demanded both the principal anmount as also the
Interest from the Corporation. Section 3 of the 1993
Act inposes a statutory liability upon the buyer to
make paynment for the supplies of any goods either on
or before the agreed date or where there is no
agreenent before the appointed day. Only when paynents
are not made in terns of Section 3, Section 4 would
apply. The 1993 Act cane into effect from 23-9-1992
and will not apply to transactions which took place
prior to that date. W find that out of the 71 suit
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transactions, SI. Nos. 1 to 26 (referred to in the
penul timate para of the trial court judgnent), that is
supply orders between 5-6-1991 to 28-7-1992, were
prior to the date of the 1993 Act coming into force.
Only the transactions at SI. Nos. 27 to 71 (that is
supply orders between 22-10-1992 to 19-6-1993), wll
attract the provisions of the 1993 Act.

38. The 1993 Act, thus, will have no application in
relation to the transactions entered into between June
1991 and 23-9-1992. The trial court as also the Hi gh
Court, therefore, <commtted a manifest error in
di recting paynment of interest at the rate of 23% up to
June 1991 and 23.5% t hereafter.”

42) In Shakti Tubes Ltd. Vs. State of Bihar - (2009) 7 SCC
673, this Court approved the ratio in Assam Snmall Scale

| ndustries, and hel d:

18. In our considered opinion, the ratio of the
aforesaid decision in Assam Snall Scale Industries
case is clearly applicable and would squarely govern
the facts of the present case as well. The said
deci sion was rendered by this Court after appreciating
the entire facts as also all the relevant |laws on the
I ssue and therefore, we do not find any reason to take
a different view than what was taken by this Court in
the aforesaid judgnent. Thus, we respectfully agree
with the aforesaid decision of this Court which is
found to be rightly arrived at after appreciating all
the facts and circunstances of the case.

19. Now coming to the facts of the present case we
find that there is no dispute with regard to the fact
that the supply order was placed wth the respondents
on 16-7-1992 for supply of the pipes which date is
admttedly prior to the date on which this Act cane
into effect.

20. Being faced with the aforesaid situation, the
| earned Senior Counsel appearing for the appellant-
plaintiff sought to submt before us that the decision
of this Court in Assam Small Scale Industries case
refers to the expression “transactions”. According to
him the transactions would be conplete only when the
appellant-plaintiff made the supply and since the
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supply was nmade in the instant case after comng into
force of the Act, the appellant-plaintiff would be
entitled to the benefit of Sections 4 and 5 of the
Act. Refuting the aforesaid subm ssion, the |earned
Seni or Counsel appearing for the respondents submtted
that the aforesaid contention is conpletely m spl aced.
He pointed out that if such a neaning, as sought to be
given by the | earned Senior Counsel appearing for the

appellant-plaintiff, is accepted that would lead to
giving benefit of the provisions of the Act to
unscrupul ous suppliers who, in order to get the

benefit of the Act, would postpone the delivery of the
goods on one pretext or the other.

21. Ve have consi der ed t he af oresai d rival
subm ssi ons. This  Court in Assam Smal | Scal e
I ndustries case has finally set at rest the issue
raised by stating that as to what is to be considered
relevant is the date of supply order placed by the
respondents and when this Court used the expression
“transaction” it only neant a supply order. The Court
made it explicitly clear in para 37 of the judgnent
which we have already extracted above. In our
considered opinion there is no anbiguity in the
aforesaid judgnent passed by this Court. The intent
and the purpose of the Act, as nmade in para 37 of the
judgnent, are quite clear and apparent. Wen this
Court said “transaction” it neant initiation of the
transaction i.e. placing of the supply orders and not
the conpletion of the transactions which would be
conpleted only when the paynent is nmade. Therefore,
the subm ssion made by the |earned Senior Counsel
appearing for the appellant-plaintiff fails.

43) The case of Assam Small Scal e Industries has been foll owed

In Rampur Fertilizers Limted as well as Mdern Industries
(supra). Therefore, we cannot agree with the subm ssion that
this Court in Assam Snmall Scale Industries Devel opnent
Corporation’s case did not specifically consider and decide
the issue of whether the Act would apply to such of those

contracts executed prior to the comencenent of the Act but
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the supplies being made after the commencenent of the Act.

Bi ndi ng precedent or sub-silentio

44) However, the Ilearned Senior Counsel appearing for the
suppliers, Shri Rakesh Dw vedi, and Shri Sunil Gupta would
contend that the decision of this Court is not a binding

precedent.

45) Shri Rakesh Dwivedi, |earned Senior Counsel would submt
that the decisions of this Court in the case of Assam Snall
Scale Industries and Shakti Tubes (supra) regarding the
prospective operation of the Act were not |aw decl ared under
Article 141, as the point under consideration in those cases
were different from the issues raised in these appeals. He
woul d further submt that the question about operation of the
Act for contracts concluded prior to 234 Septenber 1992 was
not even a question, which cane up for consideration before
the Court and was not even argued by the |earned Counsel
appearing in that matter, and hence would not form a part of
the ratio of the decision. He would further submt that the
guestion was answered wthout adequately considering the
provisions of the beneficial legislation and therefore, it

cannot be treated as a bi nding precedent.
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46) Shri Sunil Gupta, |earned Senior Counsel while adopting
the argunment advanced by Shri Dwivedi on this issue, would
submt that there are two exceptions to the doctrine of
precedent, nanely, per incurium and sub silentio. It was on
the strength of the latter that Shri Gupta would submt that
the decisions of this Court in Assam Snall Scale |Industries
and Shakti Tubes (supra) cannot be considered as precedents.
The | earned Senior Counsel would state that a decision would
not apply as a precedent when the Court has failed to
consider the objects and purpose of the Act in question and
also certain previous judgnents of this Court. He would
further contend that the aforesaid judgnents suffer from the
sub-silentio principle being rendered wthout full and
adequate argunents on the issue. The |earned Senior Counse
woul d also state that the Court did not |ook at the issue

fromthe viewpoi nt canvassed presently.

47) The learned Senior Counsel would rely on the decision of
this Court in Minicipal Corporation, Delhi Vs. Gurnam Kaur -

(1989) 1 SCC 101. This Court has hel d:

“11. Pronouncenents of law, which are not part of the
ratio decidendi are classed as obiter dicta and are
not authoritative. Wth all respect to the |earned
Judge who passed the order in Jama Das case and to
the learned Judge who agreed with him we cannot
concede that this Court is bound to follow it. It was
delivered w thout argunent, wthout reference to the
rel evant provisions of the Act conferring express
power on the Muinicipal Corporation to direct renova
of encroachnents from any public place |ike pavenents
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or public streets, and wthout any citation of
authority. Accordingly, we do not propose to uphold
t he decision of the H gh Court because, it seens to us
that it is wong in principle and cannot be justified
by the terns of the relevant provisions. A decision
should be treated as given per incuriam when it is
given in ignorance of the terns of a statute or of a
rule having the force of a statute. So far as the
order shows, no argunent was addressed to the court on
the question whether or not any direction could
properly be nmade conpelling the Minicipal Corporation
to construct a stall at the pitching site of a
pavenent squatter. Professor P.J. Fitzgerald, editor
of the Salnmond on Jurisprudence, 12th Edn. explains
the concept of sub silentio at p. 153 in these words:

“A decision passes sub silentio, in the technical
sense that has cone to be attached to that phrase,
when the particular point of law involved in the
decision is not perceived by the court or present
to its mnd. The court may consciously decide in
favour of one party because of point A which it
considers and pronounces upon. It may be shown,
however, that logically the court should not have
decided in favour of the particular party unless
It also decided point B in his favour; but point B
was not argued or considered by the court. In such
ci rcunstances, although point B was logically
involved in the facts and al though the case had a
specific outcone, the decision is not an authority
on point B. Point Bis said to pass sub silentio.”

12. In Gerard v. Wrth of Paris Ltd. (k)., the only
poi nt argued was on the question of priority of the
claimant's debt, and, on this argunent being heard,
the court granted the order. No consideration was
given to the question whether a garnishee order could
properly be made on an account standing in the nanme of
the liquidator. When, therefore, this very point was
argued in a subsequent case before the Court of Appea
i n Lancaster Mdtor Co. (London) Ltd. v. Bremth Ltd.,
the court held itself not bound by its previous
decision. Sir WIfrid Geene, MR, said that he could
not help thinking that the point now raised had been
del i berately passed sub silentio by counsel in order
that the point of substance m ght be decided. He went
on to say that the point had to be decided by the
earlier court before it could nmake the order which it
did; nevertheless, since it was decided “wthout
argunment, wthout reference to the crucial words of
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the rule, and wthout any citation of authority”, it
was not binding and would not be foll owed. Precedents
sub silentio and w thout argunment are of no nonent
This rule has ever since been followed. One of the
chief reasons for the doctrine of precedent is that a
matter that has once been fully argued and decided
should not be allowed to be reopened. The weight
accorded to dicta varies with the type of dictum Mere
casual expressions carry no weight at all. Not every
passi ng expression of a judge, however em nent, can be
treated as an ex cathedra statenent, having the weight
of authority.”

48) In the case of State of U P. Vs. Synthetics and Chem cal s
Ltd. - (1991) 4 SCC 139, His Lordship RM Sahai. J., in his
concurring judgnent set out the principles of per incurium

and sub silentio has held thus:

“40. ‘Incuria literally means ‘carelessness’. In
practice per incuriam appears to nean per ignoratium
English courts have developed this principle in
rel axation of the rule of stare decisis. The ‘quotable
in law is avoided and ignored if it is rendered, ‘in
i gnoratium of a statute or other binding authority’.
(Young v. Bristol Aeroplane Co. Ltd.). Sane has been
accepted, approved and adopted by this Court while
interpreting Article 141 of the Constitution which
enbodi es the doctrine of precedents as a matter of
law. In Jaisri Sahu v. Rajdewan Dubey this Court while
pointing out the procedure to be followed when
conflicting decisions are placed before a bench
extracted a passage from Hal sbury's Laws of England
I ncorporating one of the exceptions when the decision
of an appellate court is not binding.

41. Does this principle extend and apply to a
conclusion of law, which was neither raised nor
preceded by any consideration. In other words can such
concl usions be considered as declaration of |aw? Here
again the English courts and jurists have carved out
an exception to the rule of precedents. It has been
explained as rule of sub-silentio. “A decision passes
sub-silentio, in the technical sense that has cone to
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be attached to that phrase, when the particul ar point
of law involved in the decision is not perceived by
the court or present to its mnd.” (Salnmnd on
Jurisprudence 12th Edn., p. 153). In Lancaster Mbtor
Conpany (London) Ltd. v. Bremth Ltd. the Court did
not feel bound by earlier decision as it was rendered
‘W thout any argunment, wthout reference to the
crucial words of the rule and w thout any citation of

the authority’. It was approved by this Court in
Muni ci pal Corporation of Delhi v. Grnam Kaur. The
bench held that, ‘precedents sub-silentio and w thout

argunment are of no nonment’. The courts thus have taken
recourse to this principle for relieving from
I njustice perpetrated by unjust precedents. A decision
which is not express and is not founded on reasons nor
It proceeds on consideration of issue cannot be deened
to be a law declared to have a binding effect as is
cont enpl at ed by Article 141. Uniformty and
consi stency are core of judicial discipline. But that
whi ch escapes in the judgnent w thout any occasion is
not ratio decidendi. In B. Shama Rao v. Union
Territory of Pondicherry it was observed, ‘it is trite
to say that a decision is binding not because of its
conclusions but in regard to its ratio and the
principles, laid down therein’. Any declaration or
conclusion arrived wthout application of mnd or
preceded w thout any reason cannot be deened to be
declaration of law or authority of a general nature
binding as a precedent. Restraint in dissenting or
overruling is for sake of stability and uniformty but
rigidity beyond reasonable limts is inimcal to the
growth of law.”

49) In the case of Arnit Das Vs. State of Bihar - (2000) 5 SCC

488, this Court held:

“20. A decision not expressed, not acconpanied by
reasons and not proceedi ng on a consci ous
consi deration of an issue cannot be deened to be a | aw
declared to have a binding effect as is contenpl ated
by Article 141. That which has escaped in the judgnent
Is not the ratio decidendi. This is the rule of sub
silentio, in the technical sense when a particular
point of law was not consciously determned. (See
State of U P. v. Synthetics & Chemcals Ltd. SCC, para
41.)"
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50) In the case of Tika Ram Vs. State of Utar Pradesh -

(2009) 10 SCC 689, it was hel d:

“104. W& do not think that the law laid down in these
cases would apply to the present situation. In al

t hese cases, it has been basically held that a Suprene
Court decision does not becone a precedent unless a
question is directly raised and considered therein, so
also it does not becone a |law declared unless the
question is actually decided upon. W need not take
stock of all these cases and we i ndeed have no quarrel

with the propositions settled therein...

51) Though the submi ssions made by Shri Rakesh Dw vedi and
Shri Sunil Gupta, |earned Senior Counsel seens attractive in
the first blush, we are of the view, they lack nerit. In the
case of Assam Small Scal e Industries (supra), the question of
retrospective operation of the Act or whether past contracts
were governed by the Act, was argued by the |earned Senior
Counsel appearing for the respondent. In the said judgnment

this Court has observed:

“19..... The 1993 Act, it was submtted, being also a
beneficent statute, the same should be construed
l'iberally. The Act, M Chowdhury would argue, wl]l
thus, have a retrospective effect.”

52) Further, in the case of Shakti Tubes Ltd. (supra), this
i ssue was canvassed by the |earned Counsel, due to which,
this Court referred to the precedent in the case of Assam

Smal |l Scale Industries (supra). The argunment on this point
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has been noted thus:

“9. According to the appellant-plaintiff, the said
interest has been clainmed by the appellant-plaintiff
since it is entitled to so claim in terns of the
provisions of the Interest on Delayed Paynents to
Smal | Scal e and Ancillary Industrial Undertakings Act,
1993 (hereinafter referred to as “the Act”). M GC
Bharuka, |earned Senior Counsel appearing for the
appellant-plaintiff drew our attention to the
provisions of the Act and to the decision of this
Court in Assam Small Scale Industries Devel opnent
Corpn. Ltd. v. J.D. Pharmaceuticals. In support of his
contention that the transaction in the instant case
cane to an end with the appellant-plaintiff supplying
the goods after coming into force of the Act he has
taken us through the relevant sections of the Act as
al so the Statenents of Cbjects and Reasons of the Act.
According to him the appellant-plaintiff is entitled
to be paid in terns of the provisions of the Act.

10. M Bharuka contended that the earlier supply order
which was issued on 16-7-1992 cane to be materially
altered and substituted by a fresh supply order issued
on 18-3-1993 by which date the aforesaid Act had
al ready been enforced and therefore, the appellant-
plaintiff was entitled to claim interest at a higher
rate as envisaged in Sections 4 and 5 of the said Act.

11. M D nesh Dw vedi, | earned Seni or Counsel
appearing for the respondents strongly refuted the
aforesaid submi ssions made by the |earned Senior
Counsel appearing for the appellant-plaintiff on the
ground that the supply order was issued in the instant
case on 16-7-1992 and therefore, in terms of and in
line with the decision of this Court in Assam Snal
Scale Industries case the appellant-plaintiff was
entitled to be paid interest only at the rate of 9%
per annum and not at a higher rate as contended by the
appel lant-plaintiff.”

53) This Court, in Shakti Tubes Ltd. (supra) expressly
rejected the argunment of the |earned Senior Counsel appearing
for the appellant in that case, that the Act should be given

retrospective effect because it was a beneficial |egislation,
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I n paragraphs 24 to 26, which have been set out bel ow

“24. Cenerally, an Act should always be regarded as
prospective in nature wunless the |l|egislature has
clearly intended the provisions of the said Act to be
made applicable with retrospective effect.

“13. It is a cardinal principle of construction
that every statute is prim facie prospective
unless it is expressly or by necessary inplication
made to have a retrospective operation. [The
aforesaid] rule in general is applicable where the
object of the statute is to affect vested rights
or to inpose new burdens or to inpair existing
obligations. Unless there are words in the statute
suf ficient to show the I ntention of t he
| egislature to affect existing rights, it s
deemed to be prospective only—Aova constitutio
futuris formam inponere debet non praeteritis—a
new | aw ought to regulate what is to follow, not
t he past . ( See Princi pl es of Statutory
Interpretation by Justice G P. Singh, 9th Edn.,
2004 at p. 438.) It is not necessary that an
express provision be nade to nmke a statute
retrospective and t he presunption agai nst
retrospectivity may be rebutted by necessary
inplication especially in a case where the new | aw

is made to cure an acknow edged evil for the
benefit of the community as a whole (ibid., p.
440).”

25. In Zile Singh Vs. State of Haryana (supra), SCC at
p. 9, this Court observed as follows: (SCC pp. 9-10,
paras 15-16)

“15. Though retrospectivity is not to be presuned
and r at her t here IS presunpti on agai nst
retrospectivity, according to Craies (Statute Law,
7th Edn.), it is open for the legislature to enact
| aws having retrospective operation. This can be
achieved by express enactnent or by necessary
inplication fromthe | anguage enployed. If it is a
necessary inplication from the |anguage enployed
that the legislature intended a particular section
to have a retrospective operation, the courts wll
give it such an operation. In the absence of a
retrospective operation having been expressly
given, the courts may be called upon to construe
the provisions and answer the question whether the
| egi sl ature had sufficiently expressed that
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Intention giving the statute retrospectivity. Four
factors are suggested as relevant: (i) general
scope and purview of the statute; (ii) the renedy
sought to be applied; (iii) the forner state of
the law, and (iv) what it was the legislature
cont enpl at ed. (p. 388) The rul e agai nst
retrospectivity does not extend to protect from
the effect of a repeal, a privilege which did not
anmpunt to accrued right. (p. 392)

16. \Were a statute is passed for the purpose of
suppl ying an obvious omission in a fornmer statute
or to ‘explain’ a former statute, the subsequent
statute has relation back to the tine when the

pri or Act was passed. The rul e agai nst
retrospectivity S I nappl i cabl e to such
| egi sl ations as are explanatory and declaratory in
nature. A classic illustration is Attorney Cenera

v. Pougett (Price at p. 392). By a Custons Act of
1873 (53 Geo. 3, c. 33) a duty was inposed upon
hi des of 9s 4d, but the Act omtted to state that
it was to be 9s 4d per cw., and to renedy this
om ssion another Custonms Act (53 CGeo. 3, c. 105)
was passed later in the sane year. Between the
passing of these two Acts sone hides were
exported, and it was contended that they were not
liable to pay the duty of 9s 4d per cwt., but
Thomson, C.B., in giving judgnent for the Attorney
General, said: (ER p. 134)

‘The duty in this instance was, in fact,
i nmposed by the first Act; but the gross
m stake of the omssion of the weight, for
which the sum expressed was to have been
payabl e, occasioned the anendnent made by the
subsequent Act: but that had reference to the
former statute as soon as it passed, and they
nmust be taken together as if they were one and
the sanme Act;’ (Price at p. 392)”

26. There is no dispute with regard to the fact that
the Act in question is a welfare |egislation which was
enacted to protect the interest of the suppliers
especially suppliers of the nature of a snall-scale
I ndustry. But, at the same tine, the intention and the
pur pose of the Act cannot be | ost sight of and the Act
i n question cannot be given a retrospective effect so
|l ong as such an intention is not clearly nmade out and
derived fromthe Act itself.”
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54) In the case of Rampur Fertilizers Limted (supra), this
Court again examned the entire schene of the Act before
followng the dicta of this Court in the case of Assam Smal
Scale Industries (supra). Even in Mdern Industries (supra),
this Court did not differ from the dicta of this Court in

Assam Smal | Scal e | ndustries and Shakti Tubes (supra).

Bi ndi ng val ue of a precedent

55) In the case of Wanan Rao Vs. Union of India - (1981) 2 SCC
362, His Lordship Y.V. Chandrachud. C.J., speaking for the

Constitution Bench, held:

“40. It is also true to say that for the application
of the rule of stare decisis, it is not necessary that
the earlier decision or decisions of |[|ongstanding
shoul d have consi dered and either accepted or rejected
the particular argunent which is advanced in the case
on hand. Were it so, the previous decisions could nore
easily be treated as binding by applying the |aw of
precedent and it will be unnecessary to take resort to
the principle of stare decisis. It is, therefore,
sufficient for invoking the rule of stare decisis that
a certain decision was arrived at on a question which
arose or was argued, no matter on what reason the
decision rests or what is the basis of the decision.
In other words, for the purpose of applying the rule
of stare decisis, it is unnecessary to enquire or
determ ne as to what was the rationale of the earlier
deci sion which is said to operate as stare decisis.”

56) In Union of India Vs. Raghubir Singh - (1989) 2 SCC 754,

this Court hel d:

“8. Taking note of the hierarchical character of the
j udi ci al system in India, it is of paranount
I nportance that the |law declared by this Court should
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be certain, clear and consistent. It is comonly known
that nost decisions of the courts are of significance
not nerely because they constitute an adjudi cation on
the rights of the parties and resolve the dispute
bet ween them but al so because in doing so they enbody
a declaration of law operating as a binding principle

in future cases. In this latter aspect lies their
particular value in developing the jurisprudence of
the | aw.

9. The doctrine of binding precedent has the nerit of
pronoting a certainty and consistency in judicial
deci sions, and enables an organic devel opment of the
| aw, besides providing assurance to the individual as
to the consequence of transactions formng part of his
daily affairs. And, therefore, the need for a clear
and consistent enunciation of legal principle in the
deci sions of a court.”

57) In Krishena Kumar Vs. Union of India - (1990) 4 SCC 207,

this Court observed:

“33. Stare decisis et non quieta novere. To adhere to
precedent and not to unsettle things which are
settled. But it applies to |litigated facts and
necessarily decided questions. Apart from Article 141
of the Constitution of India, the policy of courts is
to stand by precedent and not to disturb settled
poi nt. Wen court has once laid down a principle of
| aw as applicable to certain state of facts, it wll
adhere to that principle, and apply it to all future
cases where facts are substantially the sane. A
deli berate and solemm decision of court nade after
argunent on question of law fairly arising in the
case, and necessary to its determnation, is an
authority, or binding precedent in the sane court, or
in other courts of equal or lower rank in subsequent
cases where the very point is again in controversy
unl ess there are occasions when departure is rendered
necessary to vindicate plain, obvious principles of
law and renmedy continued injustice. It should be
invariably applied and should not ordinarily be
departed from where decision is of long standing and
rights have been acqui red under it, unl ess
consi derations of public policy demand it.”
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58) In the case of Mshri Lal Vs. Dhirendra Nath - (1999) 4

SCC 11, this Court held:

“13. .1t is further to be noted that Meharban Singh
case cane to be decided as early as 1970 and has been
followed for the last three decades in the State of
Madhya Pradesh and innunerabl e nunber of matters have
been dealt with on the basis thereof and in the event,
a different view is expressed today, so far as this
specific legislation is concerned, it would unsettle
the situation in the State of Madhya Pradesh and it is
on this score also that reliance on the doctrine of
“stare decisis” may be apposite. Wiile it is true that
the doctrine has no statutory sanction and the sane is
based on a rule of convenience and expedi ency and as
also on “public policy” but in our view, the doctrine
shoul d and ought always to be strictly adhered to by
the courts of Iaw to subserve the ends of justice.”

59) In Central Board of Dawoodi Bohra Comunity Vs. State of
Mahar ashtra, (2005) 2 SCC 673, a Constitution Bench of this

Court hel d:

“8. In Raghubir Singh case Chief Justice Pathak
pointed out that in order to pronpote consistency and
certainty in the law laid down by the superior court
the ideal condition would be that the entire court
should sit in all cases to decided questions of |aw,
as is done by the Suprene Court of United States. Yet,
His Lordship noticed, that having regard to the vol une
of work demanding the attention of the Suprene Court
of India, it has been found necessary as a general
rule of practice and conveni ence that the Court should
sit in divisions of consisting of Judges whose nunbers
may be determ ned by the exigencies of judicial need,
by the nature of the case including any statutory
mandat e relating thereto and by such ot her
consi derations which the Chief Justice, in whom such
authority devolves by convention, my find nost
appropriate. The Constitution Bench reaffirmed the
doctrine of binding precedents as it has been nerit of
pronoting certainty and consistency in judicial
deci sions and enables an organic devel opnent of the
| aw, besides providing assurance to the individual as
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to the consequence of transactions formng part of his
daily affairs.”

60) In the case of Shanker Raju Vs. Union of India - (2011) 2

SCC 132, this Court observed:

“10. It is settled principle of law that a judgnent,
whi ch has held the field for a long tine, should not
be wunsettled. The doctrine of stare decisis 1is
expressed in the maxim stare decisis et non quieta
novere, which neans “to stand by decisions and not to
disturb what is settled”. Lord Coke aptly described
this in his classic English version as “those things
whi ch have been so often adjudged ought to rest in
peace”. The underlying logic of this doctrine is to
mai ntain consistency and avoid uncertainty. The
gui ding philosophy is that a view which has held the
field for a long tinme should not be disturbed only
because another view is possible..”

61) In the case of Fida Hussain Vs. Mradabad Devel opnent

Aut hority - (2011) 12 SCC 615, this Court held:

“15. Having carefully considered the subm ssions of
the | earned Senior Counsel Shri Varma, we are of the
view that the judgnment in Gafar case does not require
reconsideration by this Court. In Gfar case this
Court had neticulously examned all the [ egal
contentions canvassed by the parties to the lis and
had cone to the conclusion that the Hi gh Court has not
commtted any error which warrants interference. In
the present appeals, the challenge is for the
conpensation assessed for the lands notified and
acqui red under the sane notification pertaining to the
sane villages. Therefore, it would not be proper for
us to take a different view, on the ground that what
was considered by this Court was on a different fact
situation. This view of ours is fortified by the
judgnent of this Court in Ballabhadas Mathurdas
Lakhani v. Muinicipal Conmttee, Ml kapur, wherein it
was held that a decision of this Court is binding when
the same question is raised again before this Court,
and reconsideration cannot be pleaded on the ground
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that rel evant provisions, etc., were not considered by
the Court in the forner case.”

62) Judicial discipline demands that a decision of a Division
Bench of two Judges should be followed by another Division
Bench of two Judges and this has been stated tinme and again
by this Court. In Raghubir Singh (supra), a Constitution
Bench of this Court speaking through Chief Justice R S

Pat hak, hel d:

“28. W are of the opinion that a pronouncenent of |aw
by a Division Bench of this Court is binding on a
Division Bench of the same or a smaller nunber of
Judges, and in order that such decision be binding, it
IS not necessary that it should be a decision rendered
by the Full Court or a Constitution Bench of the
Court ...”

63) In Union of India Vs. Paras Laminates (P) Ltd. - (1990) 4

SCC 453 this Court has observed:

“9. It is true that a bench of two nenbers nust not
lightly disregard the decision of another bench of the
same Tribunal on an identical question. This 1is
particularly true when the earlier decision is
rendered by a larger bench. The rationale of this rule
IS t he need for continuity, certainty and
predictability in the admnistration of justice.
Persons affected by decisions of Tribunals or courts
have a right to expect that those exercising judicial
functions wll follow the reason or ground of the
judicial decision in the earlier cases on identical
matters. C assification of particular goods adopted in
earlier decisions nust not be lightly disregarded in
subsequent deci sions, |lest such judicial i1nconsistency
shoul d shake public confidence in the admnistration
of justice..”

64) Shri Vijay Hansaria, |earned Senior Counsel contends that
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a case for referring the matter to a larger Bench though is
pl eaded by the |earned Senior Counsel, Shri Rakesh Dw vedi
this Court ought to test the sane by the paraneters |aid down
by this Court in the case of CIT Vs. Saheli Leasing and
I ndustries Limted - (2010) 6 SCC 384 to find out whether the
matter deserves to be referred to a larger Bench. |In Sahel

Leasing, this Court held:

“29.(x) In order to enable the Court to refer any case
to a larger Bench for reconsideration, it is necessary
to point out that particular provision of |aw having a
beari ng over the issue involved was not taken note of
or these is an error apparent on its face or that a
particul ar earlier decision was not noticed, which has
direct bearing or has taken a contrary view..”

65) The Constitution Bench of this Court in the case of Keshav
MIls Co. Ltd. Vs. CIT - (1965 2 SCR 908 crystallized the
position with regard to what the Court should do when a plea
for consideration of an earlier judgnent is nmade. It was

hel d:

“.When it is urged that the view already taken by this
Court should be reviewed and revised, it nay not
necessarily be an adequate reason for such review and
revision to hold that though the earlier view is a
reasonably possible view, the alternative view which
Is pressed on the subsequent occasion is nore
reasonable. In reviving and revising its earlier
decision, this Court should ask itself whether in the
interests of the public good or for any other valid
and conpulsive reasons it is necessary that the
earlier decision should be revised. Wwen this Court
deci ded questions of law, its decisions are, under
Art. 141, binding on courts within the territory of
India, and so, it nust be the constant endeavour and
concern of this Court to introduce and nmmintain an
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el enent of certainty and continuity in t he
interpretation of law in the country. Frequent
exercise by this Court of its power to review its
earlier decisions on the ground that the view pressed
before it later appears to the Court to be nore
r easonabl e, may incidentally tend to nmake |aw
uncertain and introduce confusion which nust be
consistently avoided. This is not to say if on a
subsequent occasion, the Court is satisfied that its
earlier decision was clearly erroneous, it should
hesitate the correct the error; but before a previous
decision is pronounced to plainly erroneous the Court
must be satisfied with fair anmount of unanimty
anongst its nenbers that a revision of the said view
iIs fully justified. It is not possible or desirable

and in any case it would be inexpedient to lay down
any principles which should govern the approach of the
Court in dealing wth the question of review ng and
revising its earlier decisions. It would al ways depend
on several relevant considerations:- Wat is the
nature of the infirmty or error on which a plea for a
review and revision of the earlier view is based? On
the earlier occasion, did sone patent aspects of the
question remai n unnoticed, or was the attention of the
Court not drawn to any relevant and material statutory
provi sion, or was any previous decision of this Court
bearing on the point not noticed? Is the Court hearing
such plea fairly unaninmus there is such an error in
the earlier view? Wat wuld be the inpact of the
error on the general admnistration of law or public
good? Has the wearlier decision been followed on
subsequent occasions either by this Court or by Hi gh
Courts? And, would the reversal of the earlier
decision lead to public 1inconvenience, hardship or
m schi ef ? These and ot her rel evant consi derations nust
be carefully borne in mnd whenever this Court is
cal l ed upon to exercise its jurisdiction to review and
revise its earlier decisions...”

66) We are in full agreement with the view expressed in Keshav
MIls case (supra). The |earned Senior Counsel Shri Rakesh
Dw vedi has not been able to nmake out a case for
reconsi deration of the decision of this Court in Assam Smal |

Scal e Industries (supra). In fact, a plea for reconsideration
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of the sanme was rejected by a D vision Bench of this Court in
Shakti Tubes (supra). W are unable to agree wth the
argunment of Shri Dwi vedi and Shri Gupta that the provisions
of the Act were not considered in its entirety. In fact, the
entire schene of the Act has been considered in the case of
Ranpur Fertilizers (supra) and specific answer to the issue

under consi derati on was answer ed.

67) In the case of Anbika Prasad Mshra Vs. State of UP. -

(1980) 3 SCC 719, Hi's Lordship V.R Krishna lyer. J.,

speaki ng for the Constitution Bench hel d:

“6. It i1s wse to renenber that fatal flaws silenced
by earlier rulings cannot survive after death because
a decision does not lose its authority “nerely because
it was badly argued, inadequately considered and
fal |l aci ously reasoned.” ..

68) In light of this dictum and the factum that no case has

been nmade out for reconsideration by the |earned Senior
Counsel appearing for the suppliers, we do not see any reason
much or |ess good reason to doubt the correctness of the
decision in Assam Small Scale Industries or Shakti Tubes
(supra). Wen there are four decisions of this Court wth
regard to the applicability of the Act for contracts entered
into prior to the commencenent of the Act, and when the plea
for reconsideration has been expressly rejected in the past,

we are of the view, it would be against the spirit of the
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doctrine of stare decisis for wus to take any view in

di vergence with sane.

69) Lastly, | earned  Seni or Counsel for suppliers also
contended that the extension of date of supply order, from
time to tine by Board, anobunts to a novation of contract or
supply order in ternms of Section 62 of the Indian Contracts
Act and, therefore, the new contract or supply order would be
governed by the Act. In our opinion, the ground or issue of
novation of Contract is a m xed question of fact and | aw and
it is being raised, for the first tine, at the tinme of
heari ng of the case before us which cannot be permtted to be
raised. The said fact of novation or alteration of contract
Is required to be urged evidentially and scrutinised by the
courts below. In absence of such factual findings, it is not
possible to decide such a mxed question of |aw and facts.
In Shakti Tubes Ltd. (supra), the issue of novation of
contract was raised before this Court for the first tine at
the tinme of hearing. This Court declined to entertain such
ground as being a m xed question of law and fact. This Court
further observed that even on the nerits of the case the
escal ation of price, reduction of the quantity of the supply
order and extension of date of supply does not anount to

novation or alteration in the supply order.

Concl usi on
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70) The result is appeals fail and accordingly, they are

di sm ssed. No order as to costs.

.......................... J.

[H L. DATTU

.......................... J.

[ANIL R DAVE]
New Del hi ,
July 10 , 2012
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