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ACT:

El ection Di spute-Disqualification for being chosen as nenber

of State Assenbly-Hereditary village office-Wether
of Profit under the Government-Msore Village Ofices

1908 (Mysore 4 of 1908), ss. 6, 7, 8-Representation of
People Act, 1951 (43 of 1951) s. 100(1)(c)-Constitution

India, Art. 191.

HEADNOTE

The nomi nation papers of three candi dates for election as
menbers of the State Assenbly were rejected by the Returning
1168

O ficer on the ground that the first two of them were Patels
and the third, a Shanbhog, of their villages and’ as’' such
they were holders of offices of profit under the  Governnent
and consequentl ydi squalified from nenbership of t he
State Assenbly underArt. 191 of the Constitution of
India. The validity of the election was challenged by sone
of the electors of the constituency by an election petition
under s. 100(1)(c) of the Representation of the People Act,
1951, on the ground that the nomi nation papers of the three
candi dates were wongly rejected. It was contended for the
petitioners that the candi dates in question were not hol ders
of offices of profit under the Governnent because (1)  they
were holding their offices by hereditary right and not under
the CGovernnment, and (2) there was no direct paynent of ‘their
dues by the Government. It was not disputed that - village
offices are governed by the Mysore Village Ofices Act,
1908, and it was found that Patels and Shanbhogs were
holding their offices by reason of the appointnment by the
Government, though in certain cases the statute gave the
heir of the |last holder a right to be appointed if the
statutory requirenments were fulfilled, that they worked
under the control and supervision of the Governnent and were
renovable by it, and that their renmuneration was paid by it
out of its funds and assets :

Hel d, that the holder of a village office though he nay have
a hereditary right, does not get the office till he is
appoi nted by the Government under whomthe office is held.
Accordingly, Patels and Shanbhogs are hol ders of offices of
profit under the Governnent and their nomi nation papers were
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rightly rejected by the Returning Oficer

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 251 of 1958.
Appeal fromthe judgnent and order dated February 26, 1958,
of the Mysore High Court in Msc. Appeal No. 142 of 1957.

R. Pat nai k, for the appellant.

S. K. Venkatranga |yengar and N. Keshava |lyengar, for the
respondent s.

1958. August 21. The Judgnent of the Court was delivered
by

SARKAR J.-The question for decision in this appeal is
whet her certain persons were holders of offices of profit
under the Government and were therefore disqualified under
Art. 191 of the Constitution, for being chosen as nmenbers of
a legislative assenbly. It
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arises out of a petition presented under the Representation
of the People Act, 1951, for a declaration that the election
of the appellant was void.

The election with which the case is concerned, was held on
March 8, 1957, for choosing nmenbers for the Msore State
Legi sl ative Assenbly. One of the constituencies for the
purposes of election to that Assenbly was known as Hari har
The nomination papers filed by three persons, nanely,
Hanumant happa, Siddappa and Guru Rao for election from that
constituency were rejected by the Returning Oficer on the
ground that the first two of themwere Patels and the third
a Shanbhog of certain villages in Mysore and as such they
were all holders of offices of’ profit. under the Msore
CGovernment and consequently disqualified fromnenbership of
the Assenbly’ under Art. 191. As a result of this rejection
two candidates were left to contest the election and the
appel l ant, who was one of them was declared elected as he
obtained the |larger nunber of votes at the poll. Si x
el ectors of the Haribar constituency then filed the el ection
petition for a declaration under s. 100 (1)(c) of the
Representati on of the People Act, 1951, that the el ection of
the appellant was void on the ground that the ~nom nation
papers of Hanumant happa, Siddappa and Guru Rao had been

i nproperly rejected. If the rejection was inproper the
petition would have to be allowed. The appellant ~was the
sole respondent to that petition. It was-alleged in the

petition that Patels and Shanbhogs were hereditary vill age
of ficers and therefore were not hol ders of offices of profit
under the Governnent. It was said that they were really
representatives of the village comunity, and only acted as
agents of that community or as liaisons between it and the
CGovernment, and that in any event they were not holders of
of fices of profit because the amount of noney receivable by
them in respect of their offices was very small and out of
all proportion to the work done by them The petition was
dismssed by the Election Tribunal by its order dated
Septenber 10, 1957. It held that the conditions of service
of Patels and Shanbhogs were regul ated by
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the Mysore Village Ofices Act, 1908, and that the mere fact
that offices of Patels and Shanbhogs were hereditary was not
by itself sufficient to establish that they were not offices
under the Governnent. It also held that Hanumanthappa,
Siddappa and Guru Rao were in receipt of considerable
remuneration and were, therefore, holding offices of profit.
The six petitioners then appealed to the H gh Court of
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Mysore. The High Court by its judgnment, dated February 26,
1958, allowed the appeal and held that the offices of Patels
and Shanbhogs were not offices under the Governnent. The
el ection of the appellant was thereupon decl ared voi d. It
is fromthis judgment that the present appeal to this Court
has been taken wth a certificate granted under Art.
133(1)(c) of the Constitution. One of the six petitioners
being dead, the remmining five are the respondents in this
appeal

There is no dispute that Hanti mant happa and Si ddappa held
the offices of Patels and as remuneration for their services
ands had been allotted to themand provision for cash
al  owances made. Likewise it is not disputed that Guru Rao
was a Shanbbog and had cash renmuneration provided to himfor
his services. It is also clear and not challenged that
Pat el s and Shanbhogs have specific duties to performand are
hol ders of offices. The only point for determnation in
this appeal is whether they are hol ders of offices under the
Mysor e Gover nnent .

The contention of the | earned Advocate for the respondents
is that Patel's and Shanbhogs are not holders of offices

under the Government. He said that their offices were
recognised by the old customary |law and devolved by
hereditary succession. According to him under that |aw

these offices were held under the village comunity and the
officers acted as ~agents of that community to pay the
revenue of the village to the authority entitled to it and
f or med the liaisons between that conmunity and t he
authority. He contended that under the Mysore Land Revenue
Code, 1888, the CGovernnent- could appoint Patels and
Shanbhogs only where there were no hereditary  Patels and
Shanbhogs. He said that as Hanumant happa and
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Si ddappa were admittedly hereditary Patels and Guru Rao, a
hereditary Shanbhog, they could not have been | holding
of fices under the Governnment. - He contended that the Msore
Village Ofices Act was a consolidating Act and it did not
alter the hereditary right to the offices but nmaintained the
old law. According to himbeing hereditary, these offices
were not held under the Government.

Village Ofices are now governed by the Msore Village
Ofices Act, 1908. The election petition proceeds on this
basis and both the Courts below have so held and the
contrary has indeed not been contended in this Court. The
Act itself nentions the offices of Patels and Shanbhogs as "
Village Ofices " withinit and puts the natter beyond al
doubt. The Act, no doubt, recognises a hereditary right to
village offices to sone extent and a | arger hereditary right
to the offices is not clained for Hanumant happa, Si ddappa or
GQuru Rao. A consideration of the customary |aw  of the
Madras Land Revenue Code is, therefore, unnecessary.

The question then is, what is the effect of the provisions
of the Msore Village Ofices Act dealing wth t he
hereditary right to the offices ? First, there is s. 6 under
which when two or nore villages or portions thereof —are
grouped together or amal gamated to forma new village, or
one village is divided into 2 or nore villages, the old
village offices cease to exist and new offices have to be
creat ed. In choosing persons to fill such new offices the
CGovernment has to select the best qualified fromanong the
| ast holders of the offices which have ceased to exist or
the nmenbers of their families. 1In these -cases obviously no
full hereditary right to the office is recognised, for the
offices which have ceased to exist may have been held by
menbers of different famlies. Al that s. 6 says is that
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the new appointnent shall be nade from anobngst these
famlies. So it is possible under this section to appoint
to an office a person who is not the heir of the last hol der
of the office abolished. The inportant section, however,
for the purpose of a hereditary right to the

149
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office is s. 8 which provides for filling up a vacancy
occurring in the office of a Patel or a Shanbhog. Sub-
section (1) states that certain persons shall not be
eligible for the office. It is there provided that a person

who has not attained nmajority or does not possess requisite
physi cal or mental capability, or the prescribed educationa
qualification, or has been convicted by a crimnal court for
an offence which, in the opinion of the prescribed officer
disqualifies him for holding the office, or has been
adj udged by that officer after an enquiry as prescribed, to
be of ~general ~bad character, shall not be eligible for
appoi nt nent . Sub-section (2) provides that succession in
the case of a permanent vacancy shall be regulated by the
ordi nary —provisions of the personal '|law applicable to the
| ast bol der, provided that it shall devolve on a single heir
and that where there are nore persons than one who would
under the ordinary provisions of that law be entitled to
succeed to the last holder of the office, preference shal
be given to the el dest nmenber of the el dest branch anong
those persons. This would seemto create a right in the
heir of the deceased holder of an office to succeed to him
This right, however, is not an absolute right for he cannot
be appointed if he is not eligible under sub-s. (1) nor
where the prescribed officer has declared under s. 7 (v) in
di smssing any holder of office, that the dismissal would
entail a forefeiture of the right of succession of ‘all the
undi vi ded nenbers of his family. This is all the hereditary
right to an office that is provided by the Act.

Let us, however, ignore the restriction,,; on the hereditary
right to the office nentioned in the Act and assune that the
eldest heir in the eldest branch of the |last holder of it,
is entitled to succeed to the office when he vacates it.
The question is, does this make the office one not under the
Governnent ? The |earned Advocate for the r espondent
contended that it did and this contention has been accepted
by the H gh Court. The | earned Chief Justice in his
judgrment said " can the Government prevent him from succeed-
ing to the permanent vacancy ? Such a person gets to
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that post not because he is appointed by the Government but
by his own rights.” He al so supported his view by referring
to Mangal Sain v. State of Punjab (1) where it had been held
that the nere fact that the Government has under a statute a
hand in the appointnment and disnmissal of the “Executive
Oficer of a Municipality, does not nake himits servant.

We think this viewis untenable. It overlooks the fact that
the heir of the |ast hol der does not get the office till lie
is appointed to it by the Government. The statute, no

doubt, gives hima right to be appointed by the Governnent
in certain cases. None the less, it is the appointnent by
the Governnent that perfects his right to the office and
makes himthe officer; w thout such appoi ntment he does not
hold the office. The Government makes the appointnent to
the office though it may be that it has under the statute no
option but to appoint the heir to the office if he has
fulfilled the statutory requirenents. The office is,
therefore, held by reason of the appointment by the
CGovernment and not sinply because of a hereditary right to
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it. The fact that the Government cannot refuse to nmake the
appoi nt nent does not alter the situation

If this were not so, the result would be curious. Al
of fice has to be held under soneone for it is inpossible to
conceive of an office held under no one. The appoi nt nent

bei ng by the Government, the office to which it is made nust
be held under it for there is no one el se under whomit can
be held. The |earned Advocate said that the office was held
under the village community. But such a thing is ail inpos-
sibility for village communities have since a very 1long
time, ceased to have any corporate existence. The case of
Mangal Sain v. The State of Punjab (1) does not assist for
there, there was the Minicipality under which the office
could be held though appointnent to it was namde by the
Gover nment .

The | earned Advocate for the respondent contended that there
are certain other sections of-the Act which support his
contention. First, we were referred to

(1) A 1.R 1952 Punj. 58.
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s. 11 which gives a person entitled to an office under s.8 of
the Act aright to sue before the prescribed authority for
it or for the recovery of its enolunments. W are unable to

see that this section advances the matter further. It only
shows that a person has a right to be appointed. That ,
however, as we have earlier stated, is not enough. The

ri ght al one does not nake himthe officer. He nust actually
be appointed to the office and upon such appointnent he
cones to hold it  under the Governnent. We. were also
referred to s. 8, sub-s. (4) which provides that when the
heir of the last holder of an office who would otherwi se be
entitled to succeed to it is a mnor, the prescribed officer
shall register himas a successor of the last holder and
appoi nt sone other qualified person to discharge the duties
of the office during his mnority. This provision is
equal Iy unhel pful . The mnor is only registered as a
successor and on attainnent of mmjority or wthin three
years thereafter if lie is qualified under the Act, he can
be appointed to the office. In the neantine lie is not
appointed to the office nor does lie hold it. Here again it
is only on appointnent after attainment of majority that the

erstwhile mnor heir comes to hold the office. e,
therefore, cone to the conclusion that though there nmay be a
hereditary right to hold an office, it is not heldtill ~an

appointnent to it is made by the Government and that there
is no one except the Governnent under whom the office can be
hel d.

W have so far dealt with the provisions of the Act
concerni ng appoi ntnments. We will nowturn to those dealing
with dismssal fromoffice and other forms of punishnent.
Section 7 of the Act gives the prescribed officer - of the
CGovernment, power to suspend, dismiss or renove any  hol der
of a village office on any of the grounds nentioned in it.
There is no other power of dismssal given by the Act. |t
is said that this shows that the office is not held under
the Government for if it were so, the officer would be
liable to dismissal at the pleasure of the Governor under
Art. 310 of the Constitution. This argunent was accepted by
the Hi gh Court but it seems to us to |ack in substance.
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The argunent assunes that because of s. 7 of the Act, the
hol der of a village office is. not liable to be dismssed at
the pleasure of the Governor. W think it wunnecessary in
this case to decide whether this assunption is justified or
not and wll proceed on the basis that it is the correct
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view of the position. But does it follow that because a
village officer cannot be dismissed at the pleasure of the
Governor, he does not hold office under the Government ? It
has been recogni sed that a statute may prevent an officer of
the Governnent from being dismssed at its pleasure. That
is what happened in Gould v. Stuart (1) referred to by the
Judicial Committee in R Venkata Rao v. Secretary of State
for India (2). In Gould v. Stuart (supra) it was said, that
" It is the lawin New South Wles as well as in this
country that in a contract for service under the Crown,
civil as well as mlitary, there is, except in certain cases
where it is otherwise provided by law, inported into the
contract a condition that the Crown has the power to dismss
at its pleasure: Dunn v. Reg; De Dohse v. Reg (3). The
guestion then to be determined is, Has the GCvil Service
Act, 1884, made an exception to this rule ? ", and it was
held that it had. In'the result it was held that the
respondent. who had entered the service of the Governnent of
New Sout h 'Wal es under and in accordance with the, provisions

of the 'Gvil Service Act, 1884, was not Iliable to be
di smi ssed-at the pleasure of the Governent because of these
provi si ons. W do not say anything as to whether the

principle of Gould V. Stuart (1) will apply to our country
in view of the, constitutional provision contained in Art.
310. Such a question has not been argued at the bar and
does not require to be decided in this case. |If the prin-
ciple of that case does not apply, then the village officer

if he is a servant of the Governnent, is liable to dismssa

it its pleasure, inspite of s. 7 of the Act and if it does,
then the fact that he is not liable to suchdismssal does
not prove that he does not hold office under the Government.
It would thus appear

(1) [1896] A.C. 579. (2) (1936) L.R 64 |.A 55.
(3) [1896] 1 QB. 117, n. (7).
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that the fact that an officer is not liable to dism ssal at
the pleasure of the Governnent does not by itself establish
that he does not hold office under the Governnent.

We now conme to the question of the renuneration of a village
of ficer. The High. Court in its judgment referred to the
rules tinder the Act as to the node of paynent of the
emol uments and held that there was no direct paynment of ~ his

dues by the Governnment to a village officer. That,
according to the Hi gh Court, also showed that the officer
did not hold his office under the Governnent. Thi s~ view

also is, in our opinion, unfounded. GCovernment |ands are
allotted by it to the officers by way of enoluments for
services to be rendered and the cash all owances are  also
fixed by the Governnent. It is true that under  the rules
cash allowances are not paid directly by the Governnent to
the officers but the latter are authorised to deduct the
amounts thereof fromthe revenue collected by them Thi s
does not show that the cash remunaration is not paid by the
CGover nment . The revenue collected bel ongs to the
Government. The Rul es provide that where an officer deducts
the cash allowance fromthe revenue collected by him and
deposits the balance in the Governnment Treasury, his receipt
for the amount deducted shall be considered equivalent to
the payment into the Treasury of an equal sumin cash: (see
rule 75 X Il of the Rules framed tinder the Act). The
result, therefore, of this ruleis as if the entire anount
of the revenue <collected had been deposited into the
treasury and part of it paid back to the officer on account
of his cash renuneration. In any event, it seens clear to
us that the cash allowance to the officer concerned is, in
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spite of the procedure laid down in respect of its paynent,
a paynment by the Governnent out of its nopneys.

Lastly, we find that the duties of the village officers are
fixed by the Governnment and these officers work wunder the
direction, control and supervision of the Government. Thi s
i s conceded.

We then conme to this that Patels and Shanbhogs are officers,
who are appointed to their offices by the
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CGovernment though it rmay be that the Governnment has no
option in certain cases but to appoint an heir of the |ast
holder ; that they hold their office by reason of such
appointnent only ; that they work under the <control and
supervision of the Governnent that their remuneration is
paid by the Governnment out of Covernment funds and assets;
and that they are renovable by the GCovernment, and that
there is no one el se under whomtheir offices could be held.
Al  these clearly establish that Patels and shanbhogs hold
of fices of profit under the Government. In this view of the
matter it ~has to be held that the nomination papers of
Hanumant happa, Si ddappa and Guru Rao were rightly rejected
by the Returning Oficer and the election petition is
wi t hout subst ance.

The appeal, therefore, ~succeeds and is allowed. The
judgrment and order of the High Court are set aside, and
those of the Election Tribunal restored. The election
petition is dismssed. The respondents will pay the

appel l ant’ s costs throughout.
Appeal al | owed.




