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ACT:

Constitution of India Arts. 13(2). 14, 21, 22, 31, 166 and
359(1)--Wether an order made under Art. 359(1) isa ’'law
within the neaning of Art. 13(2)--if it can be  tested
agai nst fundanmental rights in Part _I'll including t he
f undanent al right t he enfor cenent of whi ch it
suspends--whether only such fundamental rights can be
suspended whi ch have nexus with emergency--after suspension
of Art. 22 whether grounds of detention required to be
furni shed wunder Art. 22(5)--Order of detention by Jamu &
Kashmr Government not in formrequired by Art. ~166--if
val i d.

HEADNOTE

By a petition under Art.32 of t he Constitution,the
petitioner challenged an order of detention passed against
him under r. 30(1)(b) of the Defence of ‘India Rules,
1962. It was contended on his behalf, inter alia, (i) /that
the order of the President passed on Novenber-3. 1962 as
amended on Novenber 11, 1962 under Art. 359(1) - of the
Constitution, suspending the right to nove any court for the
enforcenent of the fundamental rights conferred by ‘Arts.
14, 21 and 22 if any person was deprived of such right
during the period of the Energency under the Def ence - of
India Odinance No. 4 of 1962 or any rule or order nade
thereunder, was a lawwithin the nmeaning of Art. 13(2) of
the Constitution and could therefore be tested against the
fundanmental rights in Part 111 of the Constitution including
the wvery fundanental right the enforcement of which is
suspended,; that only such fundanental rights can be
suspended whi ch have nexus with the reasons which led to the
Procl amation of Energency, i.e., the President can only
suspend enforcenent of fundanental rights under Arts. 22
and 31(2) by an order under Art. 359; that the order wunder
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Art. 359 in the present case was violative of Art. 14 as it
enabl ed the executive to decide. in exercise of an arbitrary
di scretion, whether to detain a person under the nore
drastic provisions of the Defence of India Act 51 of 1962 or
the Preventive Detention Act; (ii) that in view of the
| anguage of Art. 359 there should have been an express
provision in the Defence of India Act and the Rules that the
enforcenent of fundanental rights under Arts. 14, 21 and 22
was suspended and in the absence of such a provision the
order passed under Art. 359 cannot stand in the way of the
det enti on order being tested under Part Il of t he
Constitution; (iii) that Art. 22(5) requires that grounds of
detention should be furnished to the detenu and t he
President’s order of Novenber 1962 does not do away with
this requirenent which was not satisfied in the present
case; and (iv) that the order of detention was not in the
formrequired by Art. 166 of the Constitution and the State
CGovernment therefore had to prove that it was passed by the
aut hority empowered to do so

Hel d:" (by the Court) :The petitions nust be disni ssed.

Per nmmjority: (i) An-order passed under Art. 359(1)
cannot be tested with the aidof Art. 13(2) under that very
fundanmental right the enforcement of which it suspends.
Even if an order under Art. 359 is assuned to be lawin its
wi dest sense, it cannot be a | aw within the nean-
228
ing of Art. 13(2), for if that were so, the Article would be
made nugatory. Art. 359 gives categorical powers to. the
President during the period when-a Proclamation of Energency
is in operation to suspend the enforcenent of any of the
fundanental rights conferred by Part I1l. ~There is nothing
init whichin any way limts the power of the President and
it is for himto decide the enforcement of which of the
fundanental rights should be suspended during the Emergency.
[234D G 232B-Dj

There is a basic assunption in-Art. 359 that it may be
necessary for the President to suspend the enforcenent of
any of the fundanmental rightsin the interest of the
security of India and in the face of that basic ~-assunption
there is no scope for enquiry into the question whether the
fundanmental right the enforcenent of which the President has
suspended under Art. 359 has anything to do wth the
security of India which is threatened whether by war or
external aggression or internal disturbance. It cannot  be
said that only fundanmental rights under Art. 22 or Art. 31
(2) can be suspended under Art. 359. [232 F, G 235C D

Even if the provisions for detention under the Defence
of India Act and the Rules are nore stringent, |(after the
suspension of Art. 14 under Art. 359, no question of the
order under Art. 359 being bad under Art. 14 can arise.
[ 235H]

Gl am Sarwar v. Union of India [1967] 2 S.C R 271
di ssented from

(ii) The clear intendment of the President’s order is
that if any fundanental right of any person under Arts. 14,
21 and 22 was invaded by any action taken wunder the
Ordi nance (later replaced by the Act), or any rule or order
t hereunder, that action could not be tested on the anvil of
those fundanental rights. It was therefore not necessary to
make any express provision in the Act or the Rules for the
suspensi on of the enforcenent of the fundanmental rights
under Arts. 14, 21 and 22. [ 236E]

(iii) As the President’s order suspending Art. 22 was
validly made, there was no question of furnishing any
ground wunder Art. 22(5) to the detenu if the detention was
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under the Defence of India Act or the Rules, for the entire
Art. 22 was suspended. [236(Q

(iv) Article 166 has no application to the State of
Janmmu & Kashmir and as the detention order was nmade in the
form required by s. 45 of the Constitution of Jamu &
Kashmr, it rnust be presumed to have been validly made.
[ 2378]

Per H dayatullah, J. Although a suspension of a
fundanental right under Art. 359(1) nmay be nade either for
the whole of India or any part of the territory of India,
Ghulam Sarwar’s case points out that there is nothing to
prevent the President fromrestricting the scope of the
order to a class of persons provided the operation of the
order is confined to an area and to a period. As the order
was applicable to the whole of India and for the duration of
t he emergency although it  affected a class, nanel y,
foreigners, it was upheld. This was not the application of
Art. 14.  This was said because the argunment was that the
order could only bewith reference to the whole or a part of
the territory of I1ndia and not with respect to a class such
as foreigners.— That nmeant that the order was considered in
relation to the words of Art. 359(1). The neaning now
attributed to the decision in Ghulam Sarwar’s case is in
view of the width of |anguage used in that case and the
decision of the nmjority in the present also suffers from
a width of |language in the other direction whereas the truth
ties m dway. [ 238A- F]
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JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petitions Nos. 109 to 114, 117,
118, 120, 121, 128 to 133, 142, 143, 186, 190 and ' 191 of
1967.

Petitions under Art. 32 of the Constitution of India for
the enforcenent of the fundanental rights.

M K.  Ramanurthi, for the petitioners (in W Ps. Nos.
109, 142 and 143 of 1967).

S. Shaukat Hussain, for the petitioners (in W Ps. Nos.
110114 and 118 of 1967).

Janardan Sharma, for the petitioners (in W Ps. -Nos.
117, 120, and 121 of 1967).

R C. Prasad, for the petitioners (in W Ps. 128-133  of
1967)

M K. Ramanurthi and Vineet Kumar, for the petitioners
(in W Ps. Nos. 186, 190 and 191 of 1967).

C. K. Daphtary, Attorney-CGeneral, R H Dhebar and S. P.
Nayar, for the respondent (in W Ps. Nos. 109, 142 and 143
of 1967).

G R Rajagopal, R H Dhebar and S. P. Nayar, ~for the
respondent (in WP. No. 110 of 1967).

R Copal akri shnan and S. P. Nayar, for the respondent
(in W Ps. Nos. 111 to 114, 117, 118, 120, 121. 128 to 133,
186, 190 and 191 of 1967).

The Judgnent of WANCHOO, C.J., SHAH, BACHAWAT, M TTER
and HEGCDE, JJ. was delivered by WANCHOO, C.J., HI DAYATULLAH
J. delivered a separate Opinion

Wanchoo, C.J. These twenty-one petitions under Art. 32
of the Constitution for a wit of habeas corpus raise conmpn
questions of law and will be dealt with together. It is
enough to set out the facts in one of the petitions (No. 142
of 1967), for the facts in other petitions are al nost
simlar. The petitioner was arrested on November 11, 1966
and det ai ned under an order passed under r. 30(1)(b) of the
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Def ence of India Rules, 1962 (hereinafter referred to as the
Rul es). It appears that though the order was reviewed after
the period of six nonths, no opportunity was given to the
petitioner to represent his case before the reviewng
authority. In consequence the detention of the petitioner be
cane illegal after the first period of six months in view
of the judgnent of this Court in P.L. Lakhanpal v. Union of
India(l). The State Governnent realising this def ect,
cancelled the order dated Novenmber 11, 1966 on August 3,
196’7, and on the sane day a fresh order of detention was
passed and it is this order which

(1) AI.R 1967 S.C. 1507: [1967] 3 S.C. R 114.

L 10 Sup C/67--17
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is being challenged before us. It is not in dispute that in
view of the judgnent of this Court in Jadev Singh v. State
of Jammu and Kashmir(1l), it was open to the State
Government, in - view of the fornmal defect in naking the

review, to pass a fresh order of detention after revoking
the earlier order, which in any case became ineffective
after the first six nonths, if the circunstances which |ed
to the detention originally still continued.

The nmain attack of the petitioners is on the order of
the President passed on November 3, 1962, as anended on
Novermber 11, 1962, under Art. 359(1) of  the Constitution
By this order the President declared that the right to nove
any court for 'the enforcement of the fundanmental rights
conferred by Arts. 14, 21 and 22 of the Constitution would
remai n suspended for t he period during whi ch t he
Procl amati on of Energency issued under Art. 352(1), was in
force, if any person was deprived of such right under the
Def ence of India Odinance (No. 4 of 1962) or any rule or
order made thereunder. The argunment in support is put this
way. The President is an "authority" within the meaning of
Art. 12 and therefore is conprised within the definition of
the word "State" and the order passed under Art. 359 is a
law within the meaning of Art. 13(2) of the Constitution
Consequently an order passed by the President under Art. 359
is liable to be tested on the anvil of the fundanmenta
rights enshrined in Part IIl of the Constitution: Secondly,
it is urged that an order passed wunder Art. 359 is nade .in
the context of the Energency and therefore —enforcement of
only such fundanental rights can be suspended which have
nexus with the reasons which led to the Proclamation of
Ener gency. In consequence, the President can only suspend
the enforcenent of fundamental rights under Art. 22 and
Art. 31 (2) under an order passed under Art. 359 and no
others. Thirdly, it is urged that even if the President. can
suspend the enforcenent of any fundanental right, the order
passed can still be tested under the very fundanental /right
enforcenent of which has been suspended. Fourthly, it is
urged that an order passed under Art. 359 can in any case be
chal | enged under Art. 14, and if so the order passed in the
present case is violative of Art. 14 because sone persons
can be detained under the Defence of India Act, 51 of 1962
(hereinafter referred to as the Act) and the Rules while
others can be detained under the Preventive Detention Act.
As the Act and the Rules give nore drastic powers for
detention as conpared to the powers conferred by the
Preventive Detention Act, there is discrimnation, for
there is no indication as to when detention should be nade
under the Act and the Rul es and when under the prevention
law, and the matter is left to the arbitrary discretion of
the executive. Fifthly, it is urged that in view of the
| anguage of the order under Art. 359, there should have been
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231

express provision in the Act and the Rules to the effect
that enforcenent of fundanental rights under Arts. 14, 21
and 22 was suspended and in the absence of such an express
provision, the Presidential order under Art. 359 cannot
stand in the way of the detention order being tested under
Part 111 of the Constitution. Sixthly, it is wurged that
Art. 22 (5 ) provides that grounds of detention should be
furnished to a detenu and the order of the President did not
do away with the necessity of furnishing the grounds.

Besi des t hese mai n contenti ons, three subsi di ary
contentions have al so been raised in one petition or another
and they are-(1) that the fresh order had not been
comuni cated to the detenues and was therefore of no avail
(ii) that the order was not in the formas required by Art.
166 of the Constitution and it is therefore for the State
Government to prove that it was passed by the authority
whi ch had the power to do so; and (iii) that the fresh order
was nal a fide.

The petitions have been opposed on behalf of the State
CGover nrrent . It is unnecessary to set out in detail the
contentions in reply to the main points raised on behalf of
the petitioners. It is enough to say that the contention on
behal f of the State i's that once the Presi dent has passed an
order under Art. 359 suspending the -enforcenment of any
f undanent al right, it is not —open to rely on t hat
fundanental right for any purpose, so long as the order
under Art. 359 stands and such an order cannot be tested in
any manner by the very fundanental right the enforcenment of
which it has suspended. Further as  to the subsidiary
points, the State contends that the fresh order of detention
was conmuni cated to each detenu and that the order 'was in
the formrequired by the Constitution of Jammu and Kashmr
and that Art. 166 has no application to the State of Jammu

and Kashmr. It was finally denied that the order was nala
fide in any of the cases.
Part XVIIll deals w th Energency Provisions -and ~begins

with Art. 352 which provides for making a declaration that
"a grave energency exists whereby the security of India or
of any part of the territory thereof is threatened, whether
by war or external aggression or internal disturbance", if
the President is so satisfied. Arts. 353 and 354 provide for
the effect of the Proclamation of Emergency; ~but it is

unnecessary to refer to them for present purposes. Article
358 | ays down that during the period that a Proclamation of
Emer gency is in operation, Article 19 shal | remain

suspended, Article 359 wth which we are particularly-
concerned |ays down that where a Proclamation of Energency
is in operation, the President nay by order declare that the
right to nove any court for the enforcenent of such of the
rights conferred by Part IIl as may be mentioned in the
order and all proceedings pending in any court for the
enforcenent of the rights so nentioned shall remain
L10Sup. C1/67--18
232
suspended for the period during which the Proclamation is in
force or for such shorter period as may be specified in the
order." The order made under Art. 359 may extend to whol e or
any part of the territory of India and has to be laid, as
soon as nmmy be after it is nade, before each House of
Par | i ament .

It will be seen fromthe terns or Art. 359 that it
gi ves categorical powers to the President during the period
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when a Proclamation of Energency is in operation to suspend
the enforcenent of any of the fundamental rights conferred
by Part I1l. It is for the President to decide the
enforcenent of which of the fundamental rights should be
suspended during the operation of the Proclamation of
Emergency. There is nothing in Art. 359 which in any way
limts the power of the President to suspend. the
enforcenent of any of the fundanmental rights conferred by
Part 1l11.1t is to our mnd quite clear that the President
has the power to suspend the enforcenment of. any of the
fundanmental rights conferred by Part 111 and there is
not hi ng thereunder which nmakes any distinction between one
fundanental right or another. As Art. 359 stands, it seens
to wus, it clearly envisages that once a Proclanmation of
Emergency has been issued, ‘the security of India or any
part of the territory thereof may require t hat t he
President should ~suspend the enforcenent of any of the
fundanental rights conferred by Part IIl1. There is in our
opi nion no scope for inquiry into the question whether the
fundanent'al -~ right the enforcenment of which the President
has suspended under Art. 359 has anything to do with the
security of India which is threatened whether by war or
external aggression or internal disturbance, for Art. 359
posits that it may be necessary for the President to suspend
any of the fundanental rights in Part H for the sake of the
security of India. There is thus a basic assunption in Art.
359 that it may be necessary for the President to suspend
the enforcenment of any of the fundamental rights conferred
by Part 11l in the interest of the security of India. |If he
considers that necessary, it is unnecessary in the face of
that basic assunption to inquire whether enforcenent of a
particul ar fundamental right suspended by the President has
anything to do with the security of India, for ‘that is
implicit in Art. 359. It follows therefore that it is open
to the President to suspend the enforcenent of any of the
fundanental rights conferred by Part 111 by an order under
Art. 359 and this Article shows that wherever such
suspension is nade it is in the interest of the security of
India and no further proof of it is necessary.

This brings us to the main ground’ raised on behalf ~of the
petitioner that an order under Art. 359 is a |law made by
the State within the neaning of Art. 13(2) and has therefore
to be

233

tested under Part 11l of the Constitution.. W may _assune
for present purposes that the President is conprised wthin
the word "State" in Art. 12. W nmay al so assune that the
order nade by the President under Art. 359 isalawin its
wi dest sense. The question however is whether such an order
can be considered to be a |aw for the purpose of Art. /13(2)
and tested thereunder. Article 13(2) and Art. 359  being
parts of the sanme Constitution stand on an equal footing and
the two provisions have to be read harnoniously in. order
that the intention behind Art. 359 is carried out and it is
not destroyed altogether by Art. 13(2). It follows that
though an order under Art. 359 nay be assunmed to be law in
its wdest sense, it cannot be law within the neaning of
Art. 13(2), for if that were so, Art. 359 would be nade
nugat ory. The Constitution through Art. 359 says that the
President may suspend the enforcement of any of the
fundanental rights in Part IIl where a Proclamation of
Energency is in force and that neans that during the period
of Energency the fundanental rights, enforcenment of which is
suspended, cannot be enforced. If the order is alaw wthin
the nmeaning of Art. 13(2), the result would be that though
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the order says that the enforcenment of a particular
fundanental right is suspended during the period of
Enmergency the order can still be tested with the aid of Art.
13(2) on the anvil of the sane fundanmental right, the
enf orcenent of which it suspends. That would in our opinion
result in making Art. ’359 conpletely nugatory, for then a
decl arati on made there under that the enforcenment of certain
fundanental rights is suspended during the period of
Emergency would have no neaning whatsoever.’ Therefore,
appl ying the principle of harnonious construction we are of
opi nion that an order passed under Art. 359. cannot be |aw
for the purpose of Art. 13(2), assuming it to be lawin its
wi dest sense. It follows therefore that an order under Art.
359 derives its force fromArt. 359 itself and takes effect
in accordance with its tenor and cannot be affected by Art..
13 (2), and cannot be tested under any of the provisions of
Part 11l of the Constitution which it suspends.

Rel'iance in this connection is placed on the judgnent
of this Court in Giulam Sarwar v. Union of India(l), where
the mjority mmde a distinction between the President’s
order itself under Art. 359 and the effect of that order
In that case it was observed that "there is a clear
di stinction between deprivation of fundanmental rights by
force of a constitutional provision itself and such
deprivation by an order made by the President in exercise of
a power conferred on hi munder a constitutional provision."
It was further observed. that "Article 359(1) does not
operate by its own force. The President has to make an
or der declaring that the right to nove a court in respect
of a fundanental right
(1) [1967] 2 S.C R 271

234
or rights in Part 11l is suspended.” He can only ' nmake an
order which is a valid one." It was further observed that

an order making an unjustified discrimnation in suspending
the right to nove a court under Art. 14, would be void at
its inception and would be a still born order

W nust say with greatest respect that it is rather
difficult to understand how an order under Art. -~ 359  which
suspends the enforcenent of a fundanental right ~can be
tested under that very fundanental right. It is-true that
there is a distinction between Art. 358 and Art 359(1).
Article 358 by its own force suspends the fundanental rights
guaranteed by Art. 19; Art. 359(1) on the other hand
does not suspend any fundanmental right of its own force but
it gives power to the President to suspend the enforcenent
of any fundanental right during the period of ~Energency.
But that cannot mean that an order passed under Art. 359(1 )
suspendi ng the enforcenent of a particular fundanental right

has still to be tested under the very fundanental /right
which it suspends. That would in our opinion be arguing in
a circle and nake Art 359 conpletely nugatory. It | seemns

that the mgjority in Ghulam Sarwar’s(l) case was also
conscious of the fact that the reasoning on which it came to
the conclusion that an order made under Art. 359 could  be
tested under Art. 14. though it suspended that Article, was
open to the criticismthat it was an argunent in a circle.
The argurment was however net by making a distinction between
the order and the effect of that order and it was observed
that if the order did not violate Art. 14 it could wvalidly
"take away ,the right to enforce the fundanmental right under

Art. 14. Wth greatest respect it is difficult to
appreciate this reasoning and the distinction on which it is
based. It seenms to us that if Art. 359 is to have any

nmeaning at all and is not to be wped out from the
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Constitution an order passed thereunder suspending a
fundanental right cannot possibly be tested under’ that
very fundanmental right which it suspends. If that were
per m ssi bl e no order under Art. 359 could really be passed.
If Art. 359 is not to be rendered nugatory, it nust be held
that an order passed thereunder cannot be tested under the
very fundanmental right the enforcenent of which it suspends.
We nust therefore respectfully differ fromthe view taken in
Ghulam Sarwar’s case(1l) and hold that an order passed
under Art. 359(1) cannot be tested with the aid of Art.
13(2) under that very fundanental right the enforcenent of
whi ch it suspends. There is therefore no force in the
first point raised on behal f of the petitioners.

We ,al so see no force in the second point raised by the

petitioners. As we have already indicated Art. 359
envi sages that an
(1) [1967] 2 S.C R 271
235
order | passed thereunder for suspension of the enforcenent
of particular fundanmental right is for the sake of security
of Indialt is therefore not necessary to enquire whether
there is any nexus between a particular fundanental right
suspended and the security of India. Article 359 itself
posits that it nay be necessary in the interest of the
security of India to pass an order suspendi ng the
enforcenent of any fundanental right thereunder. This is
clear from the fact that Art. 359(1), provides for the
suspensi on of the enforcenent of the fundanental rights in
Part 111 of the Constitution only during the period of
Emer gency meani ng thereby that suspensi on of the
enforcenent of any of the fundanmental rights which the
Presi dent considers necessary is for the security of India.
We fail to see why only fundanental rights under Art. 22 or
under Art. 31(2) can be suspended under Art. 359; 'Article
359 clearly shows that any fundanmental right in Part 11
can be suspended during an Energency and we cannot limt
Article 359 in the face of the unambi guous and express
wor ds thereof and say that only the enforcenent of
fundanental right wunder Articles 22 and 31(2) can be
suspended. It may be that prinma facie these two fundanental
rights appear to have a clearer nexus wth security  of
India; but it does not follow that other fundamental fights
may not in an Energency have such a nexus. In any case Art.
359 itself proceeds on the basis that the suspension of the
enforcenent of all or any of the fundanental rights is for
the sake of security of India and so gives the power to the
President to suspend such enforcenent if he considers it
necessary for that purpose. The second contention rai sed
on behalf of the petitioners nust al so be rejected.
As to the third contention, we have already indicated that
an order passed under Art. 359(1) suspending the enforcenent
of a particular fundanental right cannot be tested | under
that very fundamental right. W cannot see how if the ‘order
under Art- 359 suspends Art. 14 its validity can still - be
tested under that very Article. W have already expressed
our respectful dissent from the view taken in Ghulam
Sarwar’s case(1l) and nust reject this contention

As the enforcenent of the fundamental right under Art.
14 was suspended by the President’s order under Art. 359, no
guestion of that order being bad under that Article can
arise even if we assune that the provisions for detention
under the Act and the Rules are nore stringent than the
provi sions for detention under the Preventive Detention Act.
The fourth contention also fails.

As to the fifth contention it is urged that on. the
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words of the order passed by the President suspending the
enforcenent of fundanental rights under Arts. 14, 21 and 22,
there had to be a

236
provision in the Act and the Rules expressly to the effect
that these fundanental rights would not be enforceable. W

cannot understand how any provision coul d have been nmade in
the Act and Rules to this effect. Such a provision in the
Act 43r the Rules would be clearly unconstitutional. It is
only because Art. 359(1)provides that the President may
suspend the enforcenent of a particular fundamental right
that it is possible for the enforcenment of any fundanmenta
ri ght to be suspended during the Energency. Wat the
President has provided in the present case is that t he
enforcenent of fundanental rights under Arts. 14, 21 and 22
woul d be suspended if any person has been deprived of such
ri ght under the Defence’ of India Odinance (later replaced
by the Act) or the Rules or orders nmade thereunder. It is
necessary to-enphasis that the President’s order speaks of
suspension ~under the Ordinance (|l ater replaced by the Act)
or the Rules or orders nade thereunder. It does not say
that the enforcement ~of such right is suspended if any
person is deprived of it by the Ordinance the Rules or
orders nade thereunder. ~Therefore it was not necessary that
there should be any express provision in.the Act or the
Rul es suspendi ng the ‘enforcenent of fundanental rights under
Arts. 14,21 and 22. The clear intendnent of ‘the President’s
order is that if any fundamental right of any person under
Arts. 14, 21 and 22 was invaded by any action taken under
the Odinance (later replaced by the Act), or any rule or
order thereunder, that action could not be tested on the
anvil of those fundanental rights. It~ was therefore not
necessary to nmake any express provision in the Act or the
Rul es for the suspension of the enforcement of t he
fundanental rights wunder Arts. 14, 21 and 22. The fifth
contention nmust also fail

The sixth contention is that Art. 22(5) which |lays down
that grounds of detention nust be comunicated to the person
detai ned nust still be applicable. W have not been able to
understand this argument at all. |If the President’s order
is validly made-as we hold it to be-and if it suspends Art.
22--as it does--we fail to see how clause (5 ) continues,
for it is only a part of Art. 22 which has been suspended.
There is no question therefore of furnishing any ground
under Art. 22(5) to the detenu if the detention is under the
Act on the Rules, for the entire Art. 22 has been suspended.
The argument under this head is also rejected.

This brings us to the subsidiary points raised on behalf
of the petitioners. It is first said that the fresh order
was not communi cated to the detenues. This has been denied
on behalf of the State. W see no reason why the fresh
order whi ch was passed on the same day on which the ‘earlier
order was cancelled would not have been comrmunicated.
Not hi ng has been shown to us to disbelieve the statenent  on
behal f of the State that the fresh order was
237
conmuni cated in each case and. therefore any argunent based
on its not being comunicated nust fail

Then it is argued that the order is not in the form as
required by Art. 166. It is enough to say that Art. 166
does not apply to the State of Jammu and Kashmir. W have
to look to the Constitution of Jammu and Kashmir to see
whether the formof the order is in accordance therewth.
It is clear that the order is in the formrequired by s. 45
of the Constitution of Jammu and Kashmir. The presunption
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nust therefore be-nade that it was passed validly unless the
petitioners can show that it was not passed as required by
[aw. No attempt has been nmade on behalf of the petitioners
to show that. The contention on this head nmnust therefore
al so be rejected.

Lastly, it is urged that the orders in these cases were
mal a fide. This has been denied on behal f of the State. No
grounds have been shown which nmay | ead us to the conclusion
that the fresh orders which were passed were nala fide. The
necessity for fresh orders arose because the review was not
made in accordance with the manner indicated by this Court
i n Lakhanpal s case(1). The fresh order that was nade was on
the sanme facts and nust in the circunstances be held to be
valid in view of the judgnment of this Court in Jagdev
Singh’s case(2). The petitions therefore fail and are hereby
di sm ssed

Hi dayat ul | ah, J. | agree that the petitions be
di sm ssed. As 1 was a menber of the Constitution Bench
whi ch ' deci ded CGhulam Sarwar’ s(2) case | wish to say a few
words in_explanation. The judgnent of Subba Rao, C J. to
which | was a party has expressed itself somewhat unhappily
on ,the point on which it has been overruled in the judgnent
just delivered. The former Chief Justice upheld t he
extension of G S.R 1418/30-10-62 (which suspended the
benefits of Arts. 21 and 22 to a foreigner) by G S R
1275/ 27- 8- 3965. The latter order suspended Art. 14 in
addition to the two articles already suspended. Thi s
"suspensi on was upheld on the ground that there was a clear
classification between citizens and foreigners and in a
state of war and energency foreigners could be treated as a

cl ass. In other words, the order was tested on the ground
of Art. 14 itself which the order of the President sought to
suspend.

In the judgnment just delivered- it has been said that the
reasoning in GChulam Sarwar’s(3) case is difficult to
understand and that the suspension of Art. 14 precludes
exam nation of the order under that article. | should have
t hought that I had sufficiently explained ny  position
during the discussion of the draft judgnent
(1) A1.R (1967) S.C. 1507: [1967] 3 S.C R 114
(2) [1968] 1 S.C.R 197.

(3) [1967] 2 S.CR 271
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in Ghulam Sarwar’ s(1) case but it appears that in spite of
ny doubts about the width of |anguage in that judgnment, the
decision to which | becanme a party continued to bear the

meaning now attributed toit. If I may say wth, great
respect, the judgment just delivered also suffers from a
width of language in the other direction. The truth /lies
m dway.

Al 'though a suspension of a fundamental ri ght under

Art. 359(1) may be nmade either for the whole of India or any
part of the territory of India, GChulam Sarwar’s(1l)  case
points out that there is nothing to prevent the President
from restricting the scope of the order to a class  of
persons provided the operation of the order is confined to
an area and to a period. As the order was applicable to
the whole of India and for the duration of the energency
although it affected a class, nanmely, foreigners, it was
upheld. This was not the application of Art. 14. This was
said because the argunent was that the order could only be
with reference to the whole or a part of the territory of
India and not with respect to a class such as foreigners.
That meant that the Order was considered in relation to the
words of Art. 359(1). Room was, however, to be left for the
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play of Art. 14 for those theoretically possible (and
fortunately "only theoretically possible) cases in which the
exerci se of the power itself nmay be a cl oak for
discrimnation, in other words, cases of nala fide action
and clear abuse of the power for some collateral purpose.
This strict reservation only was intended to go into the
judgrment in Ghulam Sarwar’ s(1) case but if a w der neaning
can be spelled out fromthat judgnent | dissent fromit and
say that | never intended to 'be a party to such a wde
statenment. The examination under Art. 14 of the suspension
of the article itself, as expressed in the judgment of Subba
Rao C J. gives a very different inpression. For the same

reason | cannot subscribe to the width of language in the
j udgrment just delivered which apparently 'does not make any
reservation at all. Therefore | agree to the order proposed
but reserve ny reasons.

R K P.S. Petitions disnmssed.

(1) [1967] 2 S.C'R 271.
239




