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ACT:
Code of Crimnal Procedure, 1973: Ss. 427, 433A--Life
convict --Convicted of another mnurder--Subsequent Sentence

of life inprisonnment--Wether superinposition to the earlier
life sentence-Remn ssions or comutation in respect of earli-
er sentence--Wether availableipso facto in respect of
Second sent ence.

I ndi an Penal Code, 1960: S. 302--Life convict--Trial for
second nmur der - - Convi cti on-- 1| nposi tion O Life
sent ence- - Whet her both |ife sentences to run concurrently.

Constitution of India: Article  32--Ofender--Separately
sentenced to life inprisonnent for two different offences
under section 302 IPC-Court’s direction that in case of
remssions or comutation in respect of earlier sentence,
the latter sentenced to run thereafter-Interpretation of-
Wit Petition challenging the sentence--Wether naintain-
abl e.

HEADNOTE:

The petitioner who was convi cted under-section 302-1PC
on 6.3.1979 and sentenced to life inprisonnent; was also
tried for a second nmurder conmitted while he was on parole
after his conviction and sentence for the first nurder, and
was convicted under s. 303 IPC. Altering the conviction to
one under s. 302 IPC, for the second nurder this /Court
sentenced himto life inprisonnent instead of death sentence
and by its judgment dated 30.9.1983 directed that in case
any remssion and comutation in respect of his earlier
sentence ’'was granted, the latter sentence should conmence
thereafter.

The petitioner filed a wit petition under Article 32 of
the Constitution. praying for his release on the ground that
both the life sentences had to run concurrently in accord-
ance with s. 1427(2) C. P.C, and as he had undergone 14
years sentence of inprisonment with rem ssions at the tine
of filing the wit petition on .February 19, 1990, he was
entitled to be released.’ It was contended that this Court’s
direc, tion dated 30.9.83 was .contrary to s. 427(2) of the
Code of Crimna
743
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Procedure, 1973 since it anounted to directing that the two
sentences of life inprisonment were to run consecutively and
not concurrently.

On behalf of the respondents it was contended that the
direction of this Court, properly construed, was not
contrary to.s. 427(2) C. P.C. and, therefore, the question
of issuing any wit or directions as clainmed by the peti-
tioners did not arise.

Di sposing of the petition treating it as one for «clari-
fication of the judgment dated 30.9.1983 this Court,

HELD: 1.1 A sentence of transportation for life or
i mprisonnment for life nmust prima facie be treated as trans-
portation or inprisonnment for the whole of the renmining
period of the convicted person’'s natural life unless the
remai ni ng sentence is 'comuted or renmtted by the appropri-
ate authority. This being so at the stage of sentencing by
the Court on a subsequent conviction, the earlier sentence
of inprisonment - for life nust be understood in this manner
and, therefore, there can b no question of a subsequent
sentence " of inprisonnent for a termor for life running
consecutively ~which is the general rule laid down in sub-s
(1) ors. 427, C. P.C. [747G 749D E]

1.2 The earlier sentence of inprisonnent-for life being
under stood to nmean as sentence to serve the remainder of
l[ife in prison unless commuted or remtted by the appropri-
ate authority and a person having only one |life span, the
sentence on a subsequent conviction of «inprisonnent for a
term or inprisonnent for life as envisaged by s. 427(2) of
the Cr. P.C., can only be superinposed to the earlier life
sentence and certainly not added to it since extending the
life span of the offender or for that matter anyone is
beyond human nmight. [749F

It cannot be said that a sentence of life inprisonnent
is to b treated asasentence of inprisonnent for a  fixed
term [748B]

Copal Vinayak Godse v. The Stateof Maharashtra & Os.,
[1961] 3 S.C. R 440 and MaruRamv. Union of India /& Anr.
[1981] 1 S.C. R 1196, foll owed.

2.1 The operation of the superinmposed subsequent sen-
tence of life inprisonment should not be wi ped out” nerely
because in respect of to correspondingl earlier sentence of
l[ife inprisonment any rem ssion or comutation was granted
by the appropriate.authority. [75]F-Q
744

2.2 In the instant case, the last sentence in the direc-
tion neant that in case, any renission or commutation was
granted in. respect. of the earlier sentence of life inpris-
onnent al one then the benefit of that rem ssion or conmuta-
tion would not ipso facto be available in respect of the
subsequent sentence of life inmprisonment which woul d contin-
ue to be wunaffected by the remission or conmutation in
respect of the earlier sentence al one. The consequence woul d
be that the petitioner would not get any practical benefit
of any rem ssion or conmutation in respect of his earlier
sentence because of the superinposed subsequent life sen-
tence unless the sane correspondi ng benefit in respect of
the subsequent sentence was also granted to the petitioner
It was in this manner that the direction "was given for the
two sentences of life inmprisonment not to run concurrently.
[ 750E-H;, 751A]

The subsequent sentence of inprisonnent for I|ife had,
therefore, to run concurrently with the earlier sentence of
i mprisonnent for life awarded to the petitioner. [750C D

3. The general rule enunciated in sub,section (1) of s.
427 C. P.C. is that without the Court’s direction the
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subsequent sentence will not run concurrently but consecu-
tively. [749(Q

The only situation in which no direction of the Court is
needed to nmake the subsequent sentence run concurrently with
the previous sentence iS provided for in sub,section (2)
whi ch has been enacted to avoid any possible controversy
based on sub, section (1) if there being no express direction
of the Court to that effect. [749G H, 750A]

Sub, section (2) is in the nature of an exception to the
general rule enacted under sub-section (1) of section 427
0Cr. P.C. [T50A]

4.1 The mandatory mni num of 14 years’ actual inprison-
ment prescribed by s. 433A Cr. P.C. which has supremacy over
the Remi ssion Rules and short-sentencing statutes made by
the various States would not operate against those whose
cases were decided by the trial court before the 18th Decem
ber, 1978 when s. 433A°Cr. P.C’'cane into force but the
section would apply to those sentenced by the trial court
after 18.12.1978 even though the offence was committed prior
to that date. [748D E]

Maru Ramv. Union of India & Anr., [1981] 1 S.C. R 1196,
fol | oned. .
745

4.2 In the instant case, s. 433A Cr. P.C. was applicable
to petitioner in respect of both sentences of life inprison-
nent since the conviction by the trial court even for the
first murder was after 18.12.1978, the second offence itself
being conmtted after 18.12.1978. The mandatory mi ni mum of
l4years’ actual inprisonnent as required by s. 433A even for
the first sentence of lLife inprisonment was not served out
by the petitioner, and, therefore, irrespective of the
points raised in the instant petitionon the basis of s.
427(2) C. P.C the petitioner could not claimrelief rmuch
less a wit under Article 32 of the Constitution in the
absence of the remaining sentence being remtted by the
CGovernment . [ 748E- G

5. The petitioner’s incarceration was the result of a
valid judicial order and, therefore, there could be no valid
claim to the infringenent of any fundamental right which
al one coul d be the foundation for a wit under Article 32 of
the Constitution. [747E-F]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Crl.) No. 116 of
1990.

(Under Article 32 of the Constitution of India).

R K Garg, ND Garg, Rajiv Kr. Garg and P.C.. Choudhary
for the Petitioner.

U R Lalit and Ms. Kanmi ni Jaiswal for the Respondents.
The Judgnent of the Court was delivered by

VERMA, J. The short question arising for decision by us
is the true nmeani ng of Sub-section (2) of Section 427 of the
Code of Crimnal Procedure, 1973 and its effect.

For an Ofence of nurder committed on 17.9.1978 the
petitioner, Ranjit Singh, was convicted under Section 302
I.P.C. by the Sessions Judge on 6..3.1979 and sentenced to
life inprisonment which was confirmed by the Hi gh Court of
Punjab & Haryana. Wiile the petitioner was on parole after
his conviction and sentence for first nurder, he was tried
for the second nurder committed On Cctober 25, 1980 and
convicted wunder Section 303 I.P.C. This conviction was
altered to one under Section 302 |I.P.C. and for the second
murder, also the petitioner was sentenced by this Court on
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30.9. 1983 to life inprisonnent instead of death sentence.

This Court while disposing of the. petitioner’'s appeal, in
this manner, directed as under
746

"W feel that life inprisonnent would be the
proper sentence that should be inposed-upon
the appellant. W accordingly reduce the
sentence of death inposed upon him and, sen-
tence himto suffer rigorous inprisonnent for
life. However, since the present nurder was
conmitted by himwi thin a span of one year of
his earlier conviction and that too when he
was released .on parole we are clearly of the
view that the instant sentence of inprisonnent
for life awarded to himshould not run concur-
rently ~with-his earlier sentence O life
i mprisonnent. We. therefore, direct that in
case any rem ssion or conmutation in respect
of his earlier sentence is granted to him the
present sentence should .commence thereafter."
The petitioner has now filed this Wit Petition under Arti-
cle 32 of the Constitution for issuance of a suitable wit
or direction to correct,the above direction given in the
Oorder dated September 30, 1983 to bring it in consonance
with Section 427(2) C. P.C and consequently for his re-
| ease on the ground that both |life sentences had to run
concurrently in accordance with Section 427(2) C. P.C. and
he is entitled to relief because he has undergone fourteen
years sentence of inprisonment with remissions at the tinme
of filing the Wit Petition on February 19, 1990. This is
how t he question of construction of Section 427(2) C. P.C
arises in the present case.
Section 427 of the Code of Crimnal Procedure, 1973 'is as
under :
"427. - Sentence on of fender | already
sentenced for another offence--(1)  Wen a
person already undergoing a sentence’ of im
prisonnment is sentenced on a subsequent con-
viction to inprisonnent or inprisonnent for
life, such inprisonnent™ or inprisonment for
life shall commence at the expiration of the
i mprisonnent to which he has been previously
sentenced, unless the Court directs that the
subsequent sentence shall run concurrently
with such previous sentence:
Provided that where a person, who has, been
sentenced to inprisonnent by an order under
Section 122 in default of furnishing security
i's, whilst undergoing such sentence, sentenced
to inprisonnent for an offence commtted prior
to the naking of such order, the |atter sen-
tence shall comence immedi ately.
747
(2) When a person al ready undergoing
a sentence of inprisonnent for life is sen-
tenced on a subsequent conviction to. inpris-
onnent for a termor inprisonment for |life,
t he subsequent sentence shall run concurrently
wi th such previous Sentence .’ ’
Shri R K Garg, |earned counsel for the petitioner strenu-
ously urged that this Court’s above quoted direction in the
judgrment dated 30.9.1983 passed in Crininal Appeal No. 418
of 1982 while affirmng the conviction under Section 302
|.P.C. for the second murder and inposing the punishment of
life inmprisonnent for it 'also amounts to directing that the
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two sentences of life inmprisonment are tOrun consecutively
and not concurrently which is in direct conflict with Sub-
section (2) of Section 427 Cr. P.C. He ,urged that the life
"span of a person Could be only one and therefore ,any
subsequent life sentence must run concurrently and not
consecutively which is the clear nmandate :of Section 427(2).
On this basis, it was, urged that this Court’s direction in
the above nmanner on the petitioner’S conviction for the
second offence of murder is contrary-to Section 427(2) of
the Code 01 Criminal Procedure, 1973. This is the basis of
the reliefs clained on behalf of the .petitioner. In reply,
Shri U R Lalit. appearing. on behalf of respondents, con-
tended that the direction of this Court properly construed
is not contrary to Section 427(2) C. P.C. and, therefore,
the question of issuing any wit or directions clained by
the petitioner does not arise.

We rmay straightaway nention that the question of grant
of relief wunder Article 32 of the Constitution does not
ari se on the above facts. The petitioner’s incarceration 1is
the result of a valid judicial order and, therefore,’ there
can be no valid claimto the infringement of any fundanmenta
right which alone can be the foundation for a wit under
Article 32 of the COnstitution. The only question, it ap-
pears, therefore, i's about the correct construction of the
direction given by this Court in its  judgnent dat ed
30.9.1983 in Crimnal Appeal No. 418 of 1982 in the fight of
the true neaning of Section427(2) Cr. P.C

The neani ng of ‘a sentence of inprisonment for life is no
longer res integra; It was held by a Constitution Bench in
Copal Vinayak Godse v. The State of Mharashtra and O hers,
[1961] 3 S:C R 440 that a sentence of transportation for
life or inmprisonment for life nmust prima facie be treated as
transportation O inprisonnent for the whole of the renain-

ing period of the convicted person’s natural life. It was
further held:
748

"Unl ess the said sentence is conmut -
ed or remtted by appropriate authority / under
the relevant provisions of the |ndian’' Pena
Code or the Code of - Criminal Procedure, a
prisoner sentenced to life inprisonment is
bound in law to serve the life term in
prison."

The contention that a sentence of |ife inprisonnent was  to
be treated as a sentence of inprisonment for a fixed term
was expressly rejected. This view was foll owed and reiterat-
ed in Maru Ramv. Union of India & Ant., [1981] " 1 S.CR
1196 while considering the effect of Section 433A introduced
in the Code of Crimnal Procedure, 1973 with effect /from
18.12.1978. The Constitution Bench in Maru Ram sunmarised
one of its conclusions as under
"W follow Godse’s case (supra) to hold that
i mprisonnment for life lasts until the |[ast
breath, and whatever the length of rem ssions
earned, the prisoner can claimrel ease only if
the remaining sentence is remtted by Govern-
ment. "
Anot her conclusion in Maru Ramwas that the mandatory mini-
mum of 14 years’ actual inprisonment prescribed by Section
433A which has supremacy over the Remssion Rules and
short-sentencing statutes nade by the various States wll
not operate agai nst those whose cases were decided by the
trial court before the 18th Decenber, 1978 when Section 433A
cane 'into force but Section 433A would apply to those
sentenced ’'by the trial court after 18.12.1978 even though
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the offence was commtted prior to that date. From these
decisions it is obvious that the mandatory mninum of 14
years’. actual inprisonnent prescribed by Section 433A is
applicable to petitioner in respect of both sentences of
life inprisonment since the conviction by the trial court
even for the first nmurder was after 18.12.1.978, the second
offence itself being commtted after ’18.12.1978. There is
no dispute that the nandatory m ni numof 14 vyears’ actua

i mprisonnent, as required by Section 433A even for the first
sentence of life inprisonnment, has not been served out by
the petitioner and, therefore, irrespective of the points
raised in this petition on the basis of Section 427(2) C

P.C. the petitioner cannot claimrelief nmuch less a wit
under Article 32 of the Constitution in the absence of the
remai ning sentence being remtted by the Governnent. This
alone is sufficient to refuse any relief under Article 32 of
the Constitution.

The question now i's of the neaning of Section 472(2) C
P.C, and its effect, in the present case, in view of the
above quoted direc-

749
tion O this Court in its judgment dated 30.9.1983.

Sub-section (1) of Section 427Cr. P.C. provides for the
situation when a person already undergoing a sentence of
imprisonment is sentenced on a subsequent conviction to
i mprisonnment or |life inprisonnent. In~ other words, Sub-
section (1) of Section 427 Cr. P.C. deals with an offender
who while undergoing sentence for a fixed term is’ subse-
quently convicted toinprisonnent for a fixed term or for
l[ife. In such a situation, the first sentence, being for a
fixed term expires on-a definite date which is known when
the subsequent conviction is made., Sub-section (1) says
that in’ such a situation, the date of expiry of the first
sentence which the offender is -undergoing being known,
ordinarily the subsequent sentence would commence at the
expiration of the first termof _inprisonment unless the
Court .directs the subsequent sentence to run concurrently
with the previous sentence. Cbviously, in cases’ covered by
Sub-section (1l)where the sentence is for a fixed term the
subsequent sentence Can be consecutive unless directed to
run concurrently. Sub-section (2), on the other hand, pro-
vides for an offender "alreadly undergoing sentence of
imprisonnent for |ife" who is sentenced on a subsequent
conviction to inprisonment for atermor for life: It is
wel | -settled since the decision of this ~Court” in Copal
Vi nayaka Godse and reiterated in Maru Ram that i npri sonnent
for life is a sentence for the remainder or the life of the
of fender unl ess the remaining sentence is commuted or remt-
ted by the appropriate authority. This being so at-the.stage
of sentencing by the Court On a subsequent conviction, the
earlier sentence of inprisonnent for |life nust be understood
in this manner and, therefore, there can be no question of a
subsequent sentence of. inpriosnnent for a termor for life
runni ng consecutively which is the general rule laid down in
Sub-. section (1) of Section 427. As rightly contended’ by
Shri  Garg, and not disputed by Shri Lalit, the earlier
sentence of inprisonment for |ife being understood to nean
as sentence to serve the remainder of life in prison unless
conmuted or remitted by the appropriate authority and a
person having only one life span, the sentence on a subse-
guent conviction of inprisonnent for a termor inprisonnent

for life can only be superinmposed to the earlier life sen-
tence and certainly not added to it since extending the life
span of the offender or for that ’'matter anyone is

beyond .human might. It is this obvious situation which is
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stated in sub-section (2) of Section 427 since the general
rule enunciated in sub-section (1) thereof is that wthout
the Court’s direction the subse-. quent sentence will. not
run concurrently, but consecutively. The only situation in
which no direction of the Court is needed to nake the subse-
guent sentence run concurrently with the previous sentence
is

750

provided for in Sub-section (2) which has been enacted to
avoid any possible controversy based on Sub-section. (1) if
there be no express direction of the Court to that effect.
Sub-section (2) is in the nature of anexCeption to the
general rule enacted in Sub-section (1) of Section 427
that’ a sentence on subsequent conviction comrences on expiry
of the first sentence unless the Court directs it to run
concurrently. The meani ng-and purpose of Sub-sections (1) &
(2)of Section 427 and the object of en,acting Sub-section
?)is, therefore, dear.

We are not requiredto say anything regarding the practical
effect ~of renission or conmutati on of the sentences since
that question does not arise inthe present case. The
l[imted controversy before us has been indicated. The only
guestion now is of “the meaning and effect of the above
guoted direction in this Court’s judgnment dated 30.9.1983 It
is obvious that the direction .of this Court nust be con-
strued to harnonise with Section 427(2) C. P.C. which is
the statutory mandate apart from being the -obvious truth.
The subsequent sentence of inprisonment for life has, there-
fore, to run concurrently with the read as sentenceof
imprisonnment for life awarded to the petitioner. Thed
exercise is to construe the last sentence in the direction
whi ch re under:

"We, therefore, direct that in case any remn ssion
or commutation .in respect of his earlier sentence is grant-
ed to himthe present sentence should comrence thereafter.”
It is in the background of this ultimate direction that the
proceedi ng portion has to be read. This |last sentence in the
direction nmeans that in case, any rem ssion or conmmutation
is granted in respect of the earlier. sentence. of life
i mprisonnent alone then the benefit of that remssion
or .comutation will not ipso facto be available in respect
of the sub. sequent sentence of Ilife inprisonnment which
woul d continue to be unaffected by the rem ssion or comut a-
tion in respect of the earlier sentence alone. In other
WrdS, the operation of the superinposed - subsequent sen-
tence, of life inprisonment shall not be w ped out .nerely
because in respect of the corresponding earlier sentence of
life inprisonment any rem ssion or commtation has  been
granted by the appropriate authority. The consequence is

that the petitioner would not 'get any practical " benefit
of any remssion or comutation respect of his- earlier
sentence because of the superinposed subsequent 1life sen-

tence unless the same correspondi ng benefit in respect of
the subsequent sentence. is also .granted tO the petitioner
It is in this manner that the direction is given for the,
two Sentences of life inpri-

751

sonment not to run concurrently.

The ultimate direction contained in the |ast sentence is
obviously for this purpose. So construed the direction of
this Court in the judgnent dated 30.9.1983 in Crininal
Appeal No. 418 of 1982 fully harnopnises with Section 427(2)
C. P.C This is the clarification we nake of this Court’s
judgnent dated 30.9. 1983 in Crininal Appeal No. 4 18 of
1982.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

W have already stated that this petition ’'for the
i ssuance of a wit Under Article 32 of the Constitution is
unt enabl e. We have, there-

' fore, treated it as a petition for clarification of the
judgrment dated 30.9.1983 in Crimnal Appeal No. 418 of 1982.
Accordingly, the petition is disposed of with this clarifi-
cation.

R P. Petition disposed
of .

752




