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ACT:

Industrial Dispute-''Retrenchnent’, Meaning of-I1f includes
term nation of service on bona fide closure-of industry or
change of ownership or managenent-Construction of statute-
Industrial Disputes ‘Act (XIV O 1947), as anended by Act
XLITT O 1953, ss. 2 (00), 25F

HEADNOTE

The word 'retrenchment’ as defined in-s. 2(oo) and the word
retrenched” in S. 25F of the Industrial D sputes Act, 1947,
as anended by Act XLIII of 1953, have no w der neaning than
the ordinary accepted connotation of those words ~‘and nean
the di scharge of surplus |abour or staff by the enployer for
any reason whatsoever, otherwi se than as-—a punishment
inflicted by’ way of disciplinary action, and do not include
term nation of services of all workmen —on a bona fide
closure of industry or on change of ownership or managenent
t her eof .

Pi praich Sugar MIls Ltd. v. Pipraich Sugar MIls Mazdoor
Union [1956] S.C.R 872, followed.

Burn & Co., Calcutta v. Their Enployees [1956] S:C.R 781,
referred to.

The provisions of the Act have in view an existing and
continuing industry and cls. (a), (b) and (c) of the
definition only exclude certain categories of termination of
service fromwthin its anbit but do not indicate what are
to be included therein.

The word 'retrenchnent’ has acquired no special meaning  so
as to include a discharge of worknmen on a bona fide closure
of an industry, as a result of certain Labour Appellate
Tribunal s awardi ng conpensation to workmen on such closure
as an equitable relief for a variety of reasons. The
intention of the legislature in enacting S. 25F of the Act
appears to have been to sinmplify and standardi se the paynent
of conpensation for retrenchnent, as ordinarily understood,
on the basis of the length of service of the retrenched
wor kman.

The Hyderabad Vegetable G| Products Ltd. v. Their Wrkers
[ 1950] 2 L.L.J. 1281, Enployees of Messrs. I ndi a
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Reconstruction Corporation [1953] L.A C. 563 and Kandan
Textiles Ltd. v. Their W rkers [1954] 2 L.L.J. 249,
consi der ed.

Section 25FF, which was inserted into the Act by the
amending Act of 1956, is not retrospective and does not
apply to the instant

16

122

cases, and the object the legislature had in view in
enacting the sane was to partially nullify the effect of
certain judicial decisions relating to the effect of a
change of ownership or managenment and it was not intended to
be a parlianmentary exposition of the pre-existing | aw

The |language of itemlo of the third and fourth schedul es,
engrafted into the Act by S. 29 O the Industrial D sputes
(Amendnent and M-scel | aneous Provi si ons) Act, 1956,
indicates that the |legislature envisaged a distinction
bet ween  retrenchnment ~ and cl osure and the former does not
include the latter.

Al t hough " on such construction, S. 25F applies only to an
exi sting industry and s. 25FF beconmes |argely redundant, no
guestion of any hardship arises as the judicial decisions on
the basis of which'S. 25FF was enacted were thenselves
i ncorrect and nust be overrul ed.

In construing a parliamentary statute the tinme when and the
circunstances in which it was enacted may  be taken into
consideration and the general principle of parlianentary
exposi tion or subsequent legislation as an aid to
construction of prior |egislation, can have no  application
where the subsequent statute itself was based on  incorrect
assunpti ons and j udi-ci al deci si ons based on such
assunpti ons.

Great Northern Railway v. United States of Anerica, 315 U. S
262 and O nond I nvestnent Co. Linmited v Betts [1928] A C
143, referred to.

If the other <conditions of the  definition clause are
fulfilled, the transfer of ownership or nmanagenent of an
industry and its closure stand on the sane footing 'so far as
the definition clause is concerned, notw thstanding that
there is a distinction in fact between the two; there is,
however, no retrenchment wthin the neaning of the
definition clause wunless there is a discharge of surplus
| abour or staff by the enployer in a continuing industry,
for any reason whatsoever, otherw se than as a punishnent
inflicted by way of disciplinary action.

Consequently, in the instant cases, where in one the
services of all the workmen were term nated by the enployer
on a real and bona fide closure of the industry and in_the
other on a change of ownership, such termnation did not
amount to retrenchment within the neaning & S. 2(00) or s.
25F of the Act and the appellants were not bound to pay any
conpensation under cl. (b) O S. 25F of the Act.

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 103 & 105
of 1956.

Appeal fromthe judgnent and order dated January 24, 1955,
of the Bonmbay High Court in Special Civil Application No.
2546 of 1954.
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N. A. Palkiwala and J. B. Dadachanji, S. N. Andley and
Rameshwar Nath, for appellants in Cvil Appeal No. 103 of
1956
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M C. Setal vad, Attorney General for India, C K.
Daphtary, Solicitor General for India, Porus A Mehta and
R H. Dhebar, for respondents.
S. M Bose, Advocate-Ceneral of West of Bengal , N A
Pal kiwal a, J. B. Dadachanji, S. N. Andley and Ranmeshwar
Nath, for the appellant in Cvil Appeal No. 105 of 1956.
Rajini Patel, M V. Jayakar and |I. N Shroff, for respondent
No. 1.
Porus A. Mehta and R H. Dhebar, for respondents Nos. 4 & 5.
1956. Novenber 27. The Judgnent of the Court was delivered
by
S. K. DAS J.-These two appeal s, brought on certificates
granted by the High Court of Bonbay, raise combn questions
of law and for that reason, have been heard together. Thi s
judgrment will govern them both.

ClVIL APPEAL No. 105 OF 1956.
In CGivil Appeal No. 105 of 1956 the nmain appellant is the
Barsi Light Railway Conpany Limted, Kurduwadi, within the
State ' of Bonbay (hereinafter called the Railway Conpany).
The principal respondent is the President of the Barsi Light
Rai | waynmen’s Uni on, respondent  No. | to the appeal. The
General Manager, Central Railway, Bonbay, and the Secretary,
Rai | way Board, New Delhi, are respondents Nos. 4 and 5. The
facts, so far as they are relevant for  our purpose, are
these. Under an agreenent dated August 1, 1895, between the
Secretary of State for India in Council and the Railway
Conpany, the latter constructed, maintained and worked a
[ight railway between Barsi Town and Barsi Road Station on
t he railway system. known then as the Geat I ndi an
Peni nsular Railway. It is not necessary to state here the
various clauses of the aforesaid indenture of agreenent
except to nention
124
that it contained a clause under which the Secretary of
State could purchase and take over the undertaking after
giving the Railway Conpany not |ess than twelve cal endar
nonths’ notice in witing of the intention so to /do. On
December 19, 1952, a notice was given to the Railway
Conpany, for and on behalf of the President of India, by the
Director of the Railway Board to the effect that the
undertaking of the Railway Conpany woul d be purchased and
taken over as from January 1, 1954. The notice stated inter
alia:
"The President of India hereby gives this notice to the
Conpany of the determ nation of the-original contract of the
1st day of August, 1895, and the contract of the 26th day of
August, 1902, between the Secretary of State in Council and
the Barsi Light Railway Company Ltd., and of all. the
contracts supplenental thereto, at the expiration of 12
cal endar nonths next after the current nmonth ~and the
contracts shall terninate accordingly on the expiration of
12 calendar nonths next after the current nonth and the
President of |India will on the 1st day of January, 1954,
purchase and take over the entire railway system of the

Conpany including all the extension and,all the railways
together with all its rolling stock, machinery, equipnents
buil dings and property etc., and together with all other

things, stores and fixtures etc., as specified and in the
manner provided in clause 43 of the Indenture of the 1st
August, 1895, and in clause 63 of the Indenture of the 26th
August, 1902."

On Novenber 11, 1953, the Railway Conpany served a notice on
its worknmen intimating that as a result of the Governnent of
India’s decision to terminate the contract of the Railway
Conpany and take over the railway from January 1, 1954, the
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services of all the worknmen of the Railway Conpany would be
termnated with effect fromthe afternoon of Decenber 31
1953. The notice further stated that the Government of
India intended to enploy such of the staff of the Conmpany as
would be wlling to serve on the railway on terns and
conditions which were to be notified later. On Decenber 15,
1953, the Railway Board intimted the terns and conditions
125

on which the staff of the Railway Conpany would be taken
over and enpl oyed by Governnent. The letter by which the
terns and conditions were comuni cated encl osed three forms-
one for clerical and like categories, a second for
categories of staff needing training or refresher course,
and a third for workshop staff and other tradesnen requiring
trade-testing. In substance, the new terns and conditions
as enbodied in the letter and the three forms stated that
the service of the staff enployed by CGovernnent would be
treated as continuous for certain specific purposes only,
such as, ‘contribution to provident fund, |eave, passes and
privilege ticket orders, educational and nedical facilities
etc. It was nade clear, however, that the Governnent
Railway rules applicable to other staff appointed on the
same day would be applicable to the 'staff of the Railway
Conpany, and previous service under the Railway Conpany
woul d not count for the purpose of seniority. It appears
from the statenent of respondents 4 and 5 that when the
undertaking was actually taken over on January 1, 1954,
about 77 per cent. of the staff of the Railway Conpany were
re-enpl oyed on the sanme scal es of pay, about 23 per cent.
were re-enpl oyed on somewhat lower scal es of ‘pay though the
pay which they actually drewat the tine of re-enploynent
was not affected; only about 24 of the former enmployees of
the Railway Conpany declined service under the Governnent.
Soon after, respondent No. | filed sone  sixty-one
applications on behalf of theerstwhile workmen of the
Rai | way Company under s. 15 of the Paynment of Wages Act,
1936, for paynent of retrenchment conpensation to the said
wor kmen under cl. (b) of a. 25F of the Industrial Disputes
Act, 1947 (hereinafter called the Act). The applications
were nade to respondent No. 3, CGivil Judge (Junior Division)
Madha, who was the relevant authority under the Paynent of
Wages Act, 1936.

These applications were contested by -the present appellants
and several issues were framed. Three of the issues were-
(1) whether the authority under the
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Payment of Wages Act, 1936, had jurisdictionto deal wth
and adjudicate on the claimof retrenchnent conpensation
(2) whether the erstwhile workmen were entitled to - claim
conpensati on under clause (b) of a. 25F of the Act ; and (3)
whet her they had been retrenched’ by their fornmer “enployer,
the present appellants, on Decenber 31, 1953, within the
meani ng of the expression 'retrenchnent’ in the Act. The
G vil Judge of Madha found agai nst the worknen on issue No.
I but in their favour on the other two issues. By consent
of parties, the aforesaid findings given on one of the
applications (Mscellaneous Application No. 27 of 1954)
governed the other applications also, and the applications
were dismssed as a result of the finding on the question of
jurisdiction.

Respondent No. | then noved the High Court of Bonbay in
Cvil Application No. 2546 of 1954 and prayed for wits or
appropriate directions under the provisions of Arts. 226 and
227 of the Constitution, for quashing the order of disnissa
passed by respondent No. 3, the Gvil Judge of Madha, and
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directing the latter to dispose of the applications before
him on nerits. In the Hgh Court the question of

jurisdiction of the authority under the Paynment of Wages
Act, 1936, was not argued, because |earned counsel for the
Rai | way Company rightly pointed out that assum ng that the
said authority had jurisdiction to deal with the claim of
the worknmen, the controversy between the parties would not
cone to an end by a decision on the question of jurisdiction
only; because the Railway Conpany still contended that the
wor kmen had not been 'retrenched’ within the neaning of the
Act and were not entitled to claimconmpensation under al
(b) of s. 25F. Thereupon, both parties agreed in the Hi gh
Court that Civil Application No. 2546 of 1954 should not be
restricted to the question of jurisdiction but should be
decided on nerits; thatis, on the validity or otherw se of
the claimof the erstwhile workmen to conpensati on under cl
(b) of s. 25F on the termnation of their services by the
Rai | way Company on Decenber 31, 1953. Learned counsel for
the Railway Conpany agreed and undertook on behal f of
127
his client to accept whatever finding was given by the
Hi gh Court on nerits, subject to an appeal to this Court.
The Hi gh Court (Chagla C. J. and Dixit J.) held by its
judgrment and order dated January 24, 1955, that the worknen
were entitled to claimconpensation under clause (b) of s.
25F of the Act and the Railway Conpany was liable to pay
such conpensation to them It is fromthat ~ decision that
G vil Appeal No. 105 of 1956 has been brought.

ClVIL APPEAL No. 103 OF 1956.
The facts in this appeal are sonmewhat different. The nmain
appellant is Shri Dnnesh MIlls Ltd., Baroda, —and the
principal respondent is the District ~Labour Oficer and
| nspector under the Paynent of Wages Act, 1936, at  Baroda.
The appel | ant Conpany was running-a woollen nill at, Baroda
for several years and had inits enploy at the relevant time
450 workmen and 20 clerks. The work was done in shifts, day
and night. On or about October 31, 1953, the appel l'ant put
up a notice declaring its intention to close down the entire
mlls from Decenmber 1, 1953. On Novenber 19,1953, this
noti ce was withdrawn and anot her notice was put up declaring
the intention of the appellant to close down the second
shift wth effect from Decenber 20, 1953. A third notice
was put up saying that the second shift would be closed on
Decenber 20, 1953, as notified earlier, and the first shift
woul d be closed as from January 8, 1954. A simlar _notice
was put up on the same date terminating the services of the

clerks with effect fromJanuary 19,1954. It was not disput-
ed that though the steps in the process of closure of. the
business of the appellant Conpany were staggered,. the

process was really one, and as a result of the closure the
services of all 450 worknen and 20 clerks were term nated.
The appellant Conpany clained that the closure 'of its
busi ness was bona fide, being due to heavy | osses sustained
by the Conpany.

On April 27, 1954, the oprincipal respondent nade an
application to the relevant authority (respondent No. 3)
under the Paynent of Wages Act, 1936, clainmng retrenchnent
conpensation for the worknen of the

128

appel l ant under el. (b) of s. 25F of the Act. The
application was contested by the appellant Conpany, and here
again the same questions of jurisdiction of the authority
under the Paynent of Wages Act, 1936, to deal with the claim
and the maintainability of the claimunder el. (b) of is.
25F of the Act arose for decision. The authority under the
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Payment of Wages Act deci ded against the erstwhile worknen
on all the inportant issues. The respondent then noved the
Hi gh Court of Bombay for appropriate wits or directions,
and the High court (Bavdekar and Shah JJ.) held that the
authority wunder the Payment of Wages Act, 1936, bad
jurisdiction to deal with the claim of retrenchment
conpensation; on the nerits of the claim the | earned Judges
felt bound to accept the decision of the Bench (Chagla C. J.
and Dixit J.) in the case of the Railway Conpany.
Accordingly, the order of respondent No. 3 was set aside and
he was directed to di spose of the application before him in
accordance wth law. C.vil Appeal No. 103 of 1956 is from
the aforesaid decision of the H gh Court dated July 25,
1955.

It should be apparent fromthe facts stated above, though
they are a little different with regard to the two appeals
bef ore us, that a comon question "of |aw emerges therefrom

nanel y, whether the claimof the erstwhile worknen-both of
the Railway Conpany and of Shri Dinesh MIlls Limted--to
conpensation wunder cl. (b) of s. 25F of the Act is a wvalid
claimin law. —~The second question, that of jurisdiction of
the authority under the Payment of Wages Act, 1936, is not a
live question in Cvil Appeal No. 105 of 1956 after the
agreement of parties in the H gh Court. It does arise

however, in Civil Appeal No. 103 of 1956. But | earned
counsel for the appellants in that appeal has been ingenuous
enough to state that he does not wish to take our tine by
addressing us on that question-not because he considers that
the question of jurisdiction is devoid of all merit, but by
reason of the fact that under the provisions of s. 25 1 of
the Act the claimfor retrenchnment conpensation, if found to

be legally valid, can still be enforced against the
129
appel | ant s. Secti on 19 of the [ .ndustri al Di sput es

(Amendrrent and M scel | aneous Provi sions) Act, 1956, purports
to repeal s. 25 1 of the principal Act, but that section has
not yet been brought into forcewith the result that the

provisions of s. 25 1 are still ‘available for the recovery
of ret renchnment conpensati on. Lear ned counsel has,
therefore, subnmitted before us that these appellants will be

content to abide by our decision on the principal question
in these two appeals, nanely, the validity or otherw se of
the claimfor retrenchnment conpensation under cl. (b) of s
25F of the Act.

The Act which has been in force since April-1, 1947, has bad
a plexus of amendnents, and sone of the recent anendnents
have been quite extensive in nature. Section 25F occurs in
Ch. VA of the Act; that chapter dealing with 'lay off. and
retrenchnment’ was inserted by an anendi ng Act (Act XLIMI of
1953) in 1953. Section 25F is in these terms:

"No workman enployed in any industry who has® been in
continuous service for not |less than one year under an
enpl oyer shall be retrenched by that enployer until-

(a)the workman has been given one nmonth’s notice in witing
indicating the reasons for retrenchnent and the period  of
noti ce has expired, or the workman has been paid in |ieu of
such notice, wages for the period of the notice:

Provided that no such notice shall be necessary if the
retrenchnment is under an agreenent which specifies a date
for the term nation of service

(b)the worknman has been paid, at the tine of retrenchnent,
conpensation which shall be equivalent to fifteen days’
average pay for every conpl eted year of service or any part
thereof in excess of six nonths; and

(c)notice in the prescribed manner is served on t he
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appropriate Government."

In the first part of the provisions of the section, the word
used is’' retrenched’ and in cls. (a) and (b) the word used
is '"retrenchment’. CObviously, they have

17

130

the same neaning, the only difference being that in the
first part the word used is a verb and in the clauses the
word is used as a noun. It is obvious that to appreciate
the true scope and effect of s. 25F, we nust first
understand what is meant by the expression ' retrenched ' or
"retrenchnent’. By the sane anending Act of 1953 a new
definition was added to the definitions ins. 2, being a
definition of the word ' retrenchnent’ in el. (o00) of s. 2.
The definition is in these terns:

Section 2(00)-" retrenchnent’ neans the ternination by the
enpl oyer of the service of ~a workman for any reason
what soever, otherw se-than as a punishment inflicted by way
of disciplinary action, but does not include-

(a) voluntary retirenment of the workman; or

(b) retirenent of the workman on- reaching the age of
superannuation if the contract of enployment between the
enpl oyer and the workman concerned contains astipulation in
that behal f; or

(c)termination of 'the service of a workman on the groundof
continued ill-health.”

Leavi ng out the excluding sub-cls. (a), (b) and (c) for the
time Dbeing-these sub-clauses not being directly applicable
to the cases under our -consideration-the definition when
anal ysed consi sts of the fol | owi ng four essentia
requirenents-(a) termnation of the service of —a  workman;
(b) by the enployer; (c) for any reason whatsoever; and
(d)otherwise than as a punishrment inflicted by way of
di sciplinary action. It nmust be conceded that t he
definition is in very wide terms. The question, however,
before us is-does this definition nerely give effect to the
ordi nary, accepted notion of retrenchnent in an existing or
runni ng i ndustry by enbodying the notion in apt and readily
intelligible words or does it go so far beyond the accepted
notion of retrenchnent as to include the termnation of
services of all worknen in an industry when the industry
itself ceases to exist on a bona fide cl osure or
di sconti nuance of his business by the enployer 9 Learned
counsel for the appellants contend that the

131

first gives the correct nmeaning of the definition, while
| earned counsel for the principal respondents urge that by
reason of the wide words used in the definition, the second
gi ves the correct nmeaning of the expression retrenchnment’.
There is no doubt that when the Act itself provides a
dictionary for the words used, we nust |ook into that
dictionary first for an interpretation of the words used in

the statute. W are not concerned wth any presuned
intention of the legislature; our task is to get at the
intention as expressed in the statute. Therefore, — we

propose first to exam ne the | anguage of the definition and
see if the ordinary, accepted notion of retrenchnent fits
in, squarely and fairly, with the | anguage used. VWhat s
the ordinary, accepted notion of retrenchment in an industry
? W have had occasion to consider this question in Pipraich
Sugar MIls Ltd.v. Pipraich Sugar MI|Is Mazdoor Union (1)
where we observed: "But retrenchment connotes in its ordinary
acceptation that the business itself is being continued but
that a portion of the staff or the Iabour force is
di scharged as plusage and the term nation of services of al
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the worknen as a result of the closure of the business
cannot therefore be properly described as retrenchrment."” It
is true that these observations were made in connection with
a case where the retrenchrment took place in 1951, and we
specially | eft open the question of t he correct
interpretation of the definition of "retrenchnent’ ins. 2
(oo) of the Act. But the observations do explain the
neani ng of retrenchnment in its ordinary acceptation. Let us
now see how far that neaning fits in with the | anguage used.
We have referred earlier to the four essential requirenents
of the definition, and the question is, does the ordinary
meani ng of retrenchnent fulfil those requirements ? In our
opinion, it does. Wen a portion of the staff or | abour
force is discharged as  surplusage in a conti nui ng,
busi ness, there are (a) termnation of the service of a
wor kman; (b) by the enployer; (c) for any reason what soever;
and (d) otherw se than as a punishnent

(1) [21956] S.C.R 872,

132

inflicted by way of disciplinary action. It has been argued
that by excluding bona fide cl osure of business as one of
the reasons for ternination of the service of workmen by the
enpl oyer, we are cutting down the anplitude of t he
expression 'for any reason whatsoever’ and reading into the
definition words which do not occur there. W agree that
the adoption of the ordinary neaning gives to the expression
"for any reason whatsoever’ a sonewhat narrower scope; one
may say that it gets a color fromthe context in which the
expression occurs; but we do not agree that it  amunts to
importing new words in-the definition. Wat after all is
the neaning of the expression 'for any reason -whatsoever’?
When a portion of the staff or |abour force is discharged as
sur pl usage in a running or continuing business, t he
term nation of service which follows nay be due to a variety
of reasons; e.g., for econony, rationalization in industry,

installation of a new [|aborsaving nmachinery etc. The
| egi sl ature in using the expression ’'for any reason
what soever’ says in effect: "It does not matter why you are
di scharging the surplus; if the other requirenents of the
definition are fulfilled, then it is retrenchnent.” In the

absence of any conpelling words to indicate that the
intention was even to include a bona fide closure of the
whol e business, it would, we think, be divorcing the expres-
sion altogether fromits context to give it such a wide
nmeaning as is contended for by |learned counsel for the
respondent s. VWhat is being defined is retrenchnment, and
that is the context of the definition. It is true that an
artificial definition may include a nmeaning different from
or in excess of the ordinary acceptation of the word  which
is the subject of definition; but there nust then be
conpel ling words to show that such a nmeaning different from
or in excess of the ordinary neaning is intended. Wer e,
within the franmework of the ordinary acceptation of the
word, every single requirenent of the definition clause is
fulfilled, it would be wong to take the definition as
destroyi ng the essential neaning of the word defined.

There is another way of |ooking at the problem Let us
assume. that the definition clause is so worded that

133

the requirenents |laid down therein are fulfilled, whether we
give a restricted or a wider neaning: to that extent there
is an anbiguity and the definition clause is readily capable
of nore than one interpretation. What then is the position
? W& must then see what light is throwm on the true view to
be taken of the definition clause by other provisions of the
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Act or even by the aimand provisions of subsequent statutes
anmending the Act or dealing with the same subject-matter.
In Pipraich Sugar MIIls Ltd. v. Pipraich Sugar MIIs Mazdoor
Union (1) it was observed: "It cannot be doubted that the
entire scheme of the Act assumes that there is in existence
an industry, and then proceeds onto provide for various
steps being taken, when a dispute arises in that industry.
Thus, the provisions of the Act relating to |[|ock-out,
strike, lay-off, retrenchnent, conciliation and adjudication
proceedi ngs, the period during which the awards are to be in
force, have nmeaning only if they refer to an industry which

is running and not one which is closed.” In Burn & Co.,
Calcutta v. Their Enpl oyees (2) this Court observed that the
object of all labour legislation was firstly, to ensure fair

terns to the worknen, and secondly, to prevent disputes
bet ween enpl oyers and enpl oyees so that production m ght not
be adversely affected and the larger interests of the public
m ght not suffer. It was then observed in The Pipraich
Sugar ‘M lls’ case (1) (supra), " Both these objects again
can have their fulfillnment only in an existing and not a
dead industry. The view therefore expressed in Indian Mta
and Metal lurgical Corporation-v. Industrial Tribunal, Mdras
(3) and K M Padmanabha Ayyar v. The State of Madras (4),
that the industrial dispute to which the provisions of the
Act apply is only one which arises out  of an existing
industry is clearly correct. Therefore, where the business
has been closed and it is either adnitted or found that the
closure is real and bona fide, any ~dispute ~arising wth
reference thereto would, as held in K. M Padmanabha Ayyar
v. The State of Madras (4), fall outside the

(1) [1956] S.C.R 872.

(2) [1956] S.C. R 781

(3) A 1.R 1953 Madras 98.

(4) [1954] 1 L.L.J. 469.

134
purview of the Industrial Disputes-Act."” In view of these
observations, it would be against the entire schene of the

Act to give the definition clause relating to retrenchnent
such a neaning as would include within the  definition
termination of service of all workmen by the enployer when
the business itself ceases to exist. Learned counsel for
the appellants in the two appeal s have pointed out that ~the
definition clause is inartistically drawn up and sub-cls:
(a) and (b) of s. 2 (00) are not easily intelligible wth
reference to one of the essential requirenents of the
definition, nanely, that the termination of service of the
wor kman nust be by the enployer. It has been submitted that
voluntary retirenent of the worknen cannot be termnation of
service by the enployer. W do not, however, think /that
sub-cls. (a), (b) and (c) are conclusive of the ~question
before us; they, no doubt, apply to a running or continuing
business only, but whether inserted by way of abundant
caution or on account of excessive anxiety for clarity, they
nmerely exclude certain categories of termnation of service
from the anbit of the definition. They do not necessarily
show what is to be included within the definition

Two other cognate sections to which our attention has been
drawn are ss. 25G and 25H. They are applicable, clearly
enough, to a running business only. The |learned Attorney-
CGeneral, who has appeared for the principal respondent in
one of the appeals, has pointed out that if the definition
clause covers the case of termnation of service in a
continuing business as also ternmination of service on a
closure of business, the circunstance that ss. 25G and 25H
provide for some instances of retrenchment only is no ground
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for holding that they exhaust all possible cases of
retrenchnent or that s. 25F nust also be restricted to a
runni ng business only. W agree that if it is conceded that
the definition clause includes cases of closure of business,
no difficulty 1is presented by ss. 25G and 25H. But the
fundanental question at issue is, does the definition clause
cover cases of closure of business, when the closure is rea
and bona fide? The point to be enphasised in t hat
connection is that there is no
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provision (except perhaps s. 25FF inserted in 1956 by Act
XLl of 1956 to which we shall presently refer) which can be
said to bring a closed or dead industry within the purview
of the Act. The provisions of the Act, alnost in their
entirety, deal with an existing or continuing industry. Al
the provisions relating to lay off in ss. 25Ato 25E are
al so i nappropriatein a dead business.

Learned  counsel for the appellants have al so adverted to
sonme surprising results which would follow the wi der
interpretation of the definition clause. If an enployer
dies and his heirs carry onthe ~business or there is
conpul sory winding up - of acompany and the conpany is
reconstructed or a business is converted into a linmted
conpany, or a new partner is taken into the business, there
isinlawa termnation of service by a particular enployer
and a new enpl oyer appears on the scene; will the worknen in
such circunstances be entitled to retrenchnent conpensation
though they continue in service as before 2 There nust
i ndeed be found very conpelling reasons in the words of the
statute before it can be held that such was the intention of
the legislature. W think that no such conpel l'ing reasons
are available from the provisions off the Act; on the
contrary, t hey point really one way- t hat the Act
contenplates an existing or continuing industry and not a
dead i ndustry.

This brings wus to tw other. arguments advanced by the
| earned Attorney-CGeneral. One is that before the enactnent
of the anmending Act of 1953 (Act XLIIIl of 1953) retrenchnent
had acquired a special neaning neaning which included the
paynment of conpensation on a closure of business, ~and the
| egi slature gave effect to that meaning in the ~definition
cl ause and by inserting s. 25F. The second argunent is that
s. 25FF inserted in 1956 (Act XLI of 1956) is 'parlianentary
exposition" of the neaning of the definition clause and of
s. 25F. W shall now consider these two argunents.

As to the first argunment, a |arge nunmber of decisions of
I ndustrial or Lpobour Appellate Tribunals have
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been placed before us. The learned Attorney-General has
relied particularly on three decisions: The Hyder abad
Vegetable G Products Ltd. v. Their Wrkers(1l); <“Enmployees
O Messrs. India Reconstruction Corporation Ltd., Calcutta

V. Messrs. I ndi a Reconstruction Cor por ati on Ltd.

Calcutta(") ; Kandan Textiles Ltd. v. Their Workers(3 ). The
decision in Enployees of Messrs. India Reconstruction
Corporation Ltd., Calcutta v. Messrs. India Reconstruction

Corporation Ltd., Calcutta(2) Was considered by wus in
Pipraich Sugar MIls Lid. v. Pipraich Sugar MIls Mazdoor
Uni on(4)where we said that we were unable to accept the
observation of the Tribunal that, in subst ance the
difference between closure and nornmal retrenchnent was one
of degree only. W are aware that in sone cases Labour
Appel late Tribunals awarded retrenchnment conpensation on
cl osure of business, even when the closure was bona fide or
justified. W expressed our dissent fromthose decisions in
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the Pipraich Sugar MIls case(4). Wen closely exam ned,
none of those decisions show, however, that discharge of
wor kmen on bona fide closure of business was held to fal
within the nmeaning of normal retrenchnent. In The Hyderabad
Vegetable G| Products Ltd. v.. Their Wrkers(1l) the grounds
on which conpensation was allowed were (1) involuntary or
forced unenploynent of the worknen, (2) absence of any
social security schene |ike unenpl oynent insurance and (3)
financial position of the conpany. On simlar grounds
conpensation was awarded in Kandan Textiles Ltd. v. Their
Wirkers(3) as an equitable relief, and a variety of factors
were referred to as determning the appropriate relief to be
given in a particular case. W consider it unnecessary to
examne all the decisions on this point, and it is enough to
i ndi cate what we consider to be the correct position in the
matter. Retrenchment nmeans discharge of surplus workmen in
an existing or _continuing business; it had acquired no
speci al- neaning  so as to include discharge of worknmen on
bona fide closure of business’ though a nunber of Labour
Appel | ate Tribunal's awarded conpensation to

(1) (1950] 2 L.L.J. 1281. (3) [1954] 2 249.

(2) [1953] L.A C 563.

(4) [1956] S 872,
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wor knmen on cl osure/of business as an equitable relief for a
variety of reasons.” It is reasonableto ‘assume that in
enacting s. 25F, the |egislature standardi sed the paynment of
conpensation to workmen retrenched in the, nornal or

ordinary sense in an.existing or Continuing industry; the
| egislature did away with the perplexing variety of factors
for determining the appropriate relief in such cases and
adopted a sinple yard stick of the length of service of the
retrenched worknen. If the intention of “the |egislature
"was to give statutory effect to those decisions ' which
awar ded conpensation on real and bona fide closure of
busi ness, the |legislature would have said so instead of
being content by nerely adding a/definition clause, every
requi renent of which is fulfilled by the ordinary, accepted
nmeani ng of the word 'retrenchnent’.

We turn now to the second argunent.. We have said that s.
25FF was inserted in 1956 by anendi ng Act XLI of 1956, which
cane into force on Septenber 4,1956. Before that date, the
two deci si ons under appeal had been given by the Bonbay Hi gh
Court as also a further decision in The Hospital~ Mazdoor
Sabha v. The State of Bonbay(l) where it was held that the
failure to conply wth the condition for paynent of
conpensation to an enpl oyee at the time of his retrenchnent
under s. 25F (b) of the Act gave the enployee the right to
chall enge his retrenchnent and to contend that his services
were not legally and effectively termnated. Faced with the
situation created by those decisions, the | egi sl ature
stepped in and enacted s. 25FF. That section is in | these
terms:

Notwi t hstandi ng anything contained in section 25F, no
wor kman shall be entitled to conpensati on under that section
by reason nerely of the fact that there has been a change of
enpl oyers in any case where the ownership or nanagenment of
the wundertaking in which heis enployed is transferred
whet her by agreement or by operation of law, from one em
pl oyer to another:

Provi ded t hat

(1) (1956) 58 Bom L.R 769.

18
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(a)the service of the workman has not been interrupted by
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reason of the transfer;

(b) the ternms and conditions of service applicable to the
workman after such transfer are not in any way |ess
favourable to the worknman than those applicable to him
i medi ately before the transfer; and

(c) the enployer to whomthe ownership or managenent of the
undertaking is so transferred is, under the terns of the
transfer or otherwise, legally liable to pay to the workman,
in the event of his retrenchnent, conpensation on the basis
that his service has been continuous and has not been inter-
rupted by the transfer.”

The section is not retrospective and does not in terms apply
to any of the two cases before us. -But the question is-what
light does it throw on the neaning of s. 25F? The |earned
Attorney-General has placed great reliance on the non-
obstante «clause wth which the section begins, and has
contended that it shows by necessary intendnent that a
wor kman~ whose service has been term nated by reason of a
change' of enployers on account of a change of ownership or
managenent ~will ~be entitled to retrenchment conpensation
under s. - 25F unless the conditions (a), (b) and (c) laid
down in s. 25FF are fulfilled. This, according to the
| earned Attorney-Ceneral, is parliamentary exposition of the
true nmeaning of retrenchnent in the definition clause and in
s. 25F. At first sight there appears to  be considerable
force in this argunent, and the |earned Attorney-Ceneral
has cited English and American decisions of -high authority
in support of his contention: Attorney General v. C arkson
(1) ; Onond Investnent Co. Ltd. v. Betts (2); Ceorge H.
Cope v. Janet

cope(3) Geat Northern Railway Co. v. United  States of
Anerica(4). In considering the effect of s. 25FF we nust
take note of the circunstances in which it was inserted in
the Act. The situation was that any transfer or closure of
busi ness and any change of

(1)[1900] 1 QB. 156

(2)[1928] A . C. 143.

(3)[1891] 137 U. S. 682, 688.

(4)[1941] 315 U.S. 262,
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enpl oyer or managenent was judicially held to giverise toa
claimfor retrenchnent conpensati on, wth consequences which
mght result in a conplete industrial deadl ock. The
| egi sl ature could not declare the decisions to be incorrect,
but could partially supersede their effect-by an anendnent
of the law. These were the circunstances in whichs. 25FF
was enact ed. W agree wth |earned counsel  for t he
appel l ants that the aimor object of the enactnment was to
supersede partially the effect of the aforesaid judicia
decisions, at least with regard to the urgent matter of
change of ownership or managenent of a business undertaking
whi ch is of quite frequent occurrence, rat her t han
parliamentary exposition of the pre-existing |aw t he
general question of closure of business, of a |lesser degree
of urgency, was naturally left to be dealt wth, if
necessary, after the appeals had been disposed of. W are
fortified in this view by an exami nation of the provisions
of the Industrial D sputes (Arendnent and M scell aneous
Provi sions) Act, 1956. Be it noted that this Act was passed
on August 28, 1956,-only about seven days before the
enactment of s. 25FF. Section 29 of the Industrial D sputes
(Anmendrrent and M scel | aneous Provisions) Act, 1956, inserts
new schedul es to the Act, and item 10 of the Third Schedul e
(Matters within the jurisdiction of Industrial Tribunals)
is: " Retrenchment of worknmen and cl osure of establishnent”;
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in the Fourth Schedule, item 10 is: "Rationalisation

standardi sation or inmprovenent of plant or technique which

is likely to lead to retrenchment of workmen." It is true

that these new Schedul es have not yet conme into force, but
the wording of the items nentioned therein shows that the
| egi sl ature clearly envi saged a di stinction bet ween
retrenchnment and closure and retrenchment did not include
closure of business; item 10 of the Fourth Schedul e al nost
clinches the issue, because it shows how retrenchment of
surplus |abour may occur in a running industry. |If we are
to choose between the two anendi ng Acts of 1956 on the point
of parlianentary exposition, we unhesitatingly hold that the
I ndustrial Disputes (Arendnent and M scel | aneous Provi si ons)
Act, 1956
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(Act  XXXVI of 1956) is nmore in the nature of parlianentary
exposition than the Industrial D sputes (Amrendment) Act,
1956 (Act XLI of 1956) which nmerely supersedes the effect of
certain judicial _decisions. W are aware that on the
narrower ‘_interpretation of the definition clause on the
basi s of the ordi nary, accept ed connot ati on of
retrenchnent,, s. 25F will apply to a continuing or running
business only and s. 25FF will becone largely unnecessary.
We do not think  that  consideration  need cause any
difficulty; the judicial decisions on the basis of which s.
25FF was enacted being held to be erroneous by us, no
hardship is caused if s. 25FF is rendered superfluous,
because its aimis served by the correct interpretation now
given of the definition clause and of the provisions of s.
25F, both of which are on that interpretation brought into
harmony with the rest of the Act.

A few words nore about the authorities relied on by the
| earned Attorney-CGeneral: the American -decisions nerely
enunci ate the general principlethat " several Acts of
Congress, dealing as they do with the sane subject-mtter,
shoul d be construed not only as expressing the intention of
Congress at the dates the several 'Acts were passed, 'but the
| at er Act s should also be regarded as | egi slative
interpretations of the prior ones." This general rule'is not
an inflexible rule, and as stated in the Geat Northern
Railway Co. v. United States of America(l), "we are not
l[imted to the lifel ess words of the statute and fornmalistic
canons of construction in our search of the intent of
Congress (Parlianent in our case) and in construing a
statute, we may with propriety. recur to the history of the
times when it was passed.” That history shows indubitably

the ai mand purpose of the enactnent of s. 25FF. As Lord
At ki nson pointed out in his speech in O nond I nvest nment
Co. Limted v. Betts (2), " an Act of Parl i ament does’ not
alter the law by nmerely betraying an erroneous opinion of
it." Legislation founded on a mistaken or erroneous
assunmption has not the effect of nmaking that the |aw  which
the |legislature had erroneously assuned to be so. In the

cases before us,
(1) [1942] 315 U. S. 262, 273.
94

(2) [1928] A.C. 143, 164.
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the legislature proceeded on the basis of the judicia
decisions then available to it, and on that basis enacted
s.25FF. W do not think that the general principle of
parlianmentary exposition or subsequent |egislation as an
aid to construction of prior Acts can be called in aid for
construing the definition clause and s. 25F of the Act.
For 'the reasons given above, we hold, contrary to the view
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expressed by the Bonbay H gh Court, that retrenchnment as
defined in s. 2 (00o) and as used in s. 25F has no w der
neani ng than the ordi nary, accepted connotation of the word:
it means the discharge of surplus |abour or staff by the
enpl oyer for any reason whatsoever, otherwise than as a
puni shment inflicted by way of disciplinary action, and. it
has no application where the services of all worknmen have
been terminated by the enployer on a real and bona fide
cl osure of business as in the case of Shri Dinesh MIIls Ltd.
or where the services of all worknen have been term nated by
the enpl oyer on the business or undertaking being taken over
by another enployer in circunstances like those of the
Rai | way Conpany. M. Mehta, appearing for respondents Nos.
4 and 5 in Cvil Appeal No. 105 of 1956, tried to nake a
di stinction between transfer of ownership with continuation
of enmploynment (which according to himdid not come wthin
the definition) and term nation of service on closure of
busi ness. There is in fact a distinction between transfer
of business -and closure of business; but so far as the
definition “clause is concerned, both stand on the sane
footing if they involvetermnation of service of the
wor kmen by the enpl oyer for any reason what soever, otherw se
than as a puni shnent by way of disciplinary action. On our
interpretation, in no case is there any retrenchment, unless
there is discharge, “of surplus labour or staff in a
continuing or running industry.

We have so far dealt with the question of construction of
the definition clause and s. 25F of the Act. . On behalf of
the appellants a further question as to tile constitutiona
validity of s. 25F has been raised. The Argument on that
guesti on has proceeded fromtwo
142
points of view one of which is based on the point of view
that retrenchnent includes term nation of service on closure
of business and the other even in respect of a running or
continuing business. Under Art. 19 (1), sub-cls. (f) and
(g), of +the Constitution, all citizens have the right to
acquire, hold and dispose of property and to practise any
profession, or to carry on any occupation, trade or
busi ness. Under cls. (5) and (6) of the said Article, the
right is, inter alia, subject to reasonable restrictions .in
the interests of the general public. The right to carry on
a business, it is contended, has three facets-(a) the  right
to start a business, (b) the right to continue a business
and (c) the right to close a business. Section 25F of the

Act, it is argued, inposes a restriction on that right, if
the section is so widely interpreted as to include a closure
of  busi ness. The restriction, it is submtted, is not a

reasonable restriction in the interests of the genera
public, because (a) it is unrelated to the capacity of the
enployer to pay and (b) unrelated to the needs  of the

enpl oyee. From the other point of view, the argunment is
that even in respect of a running or continuing industry, s.
25F imposes an unreasonable restriction. Reasonabl eness, i t

is submtted, has to be considered with regard to the object
of the legislation and if the direct and i medi ate obj ect of
s. 25F is relief against involuntary unenploynent, then the
restriction inposed is excessive, because a provision for
such relief wunrelated to the period of unenploynent and
other relevant factors is over-sinplification of a conplex
probl em Such over-sinplification, it is stated, itself
amounts to an unreasonabl e restriction

On the construction which we have adopted of the definition
clause and of s. 25F of the Act, we are relieved of the task
of making any final pronouncenment on this constitutiona
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guestion. On our construction, s. 25F has no application to
a closed or dead industry and the constitutional argunents
based on a different construction need not be considered in
these appeals. So far as a running or continuing industry
is concerned, an obvious answer may be that unenpl oynent
relief is not the only purpose or object of s.25F. W have
poi nt ed out
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earlier that it is reasonable to assune that standardi sation
of retrenchnent conpensation and doing away Wwith a
perplexing variety of factors for granting retrenchnent
conpensation my well have been the purposes of a. 25F
though the basic consideration nust have been the granting

of unenpl oynent relief. However, on our view of the
construction of s. 25F, no conpensati on need be paid by the
appel lants in the two appeals.. It is unnecessary therefore

to deci de whether, in other cases of a different character,
s. 25F inmposes a reasonable restriction or not.

In the result, we nust allow the two appeals and set aside
the decisions of the H gh Court of Bonbay in the two cases.
W hold that the appellants in the two appeals are not
liable to pay any compensation under s. 25F of the Act to
their erstwhile worknmen who were not retrenched within the
meaning of that expression in that " section. In the
circunstances of /these two cases, the /parties nust bear
their own costs throughout.

Appeal s al | owed.




