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CASE NO. :
Appeal (civil) 8548 of 2003

PETI TI ONER
Chairman & M D., Bharat Pet. Corpn. Ltd. & O's

RESPONDENT:
T.K. Raju

DATE OF JUDGVENT: 24/02/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:
JUDGMENT

S.B. SINHA, J :

The Respondent was a Senior Sales Oficer (LPG in the Sales
Departnent at Bonbay O fice of the Appellants. The Chief Divisiona
Manager of the Cochin Divisional Ofice under whomthe Respondent had
been working received conplaints fromAl'l India LPG Distributors
Federation (Kerala Circle) alleging financial irregularities on the part of the
Respondent. All egedly, the Respondent coll ected di verse amounts fromthe
di stributors purported to be by way of ’'Short Term Hand Loans’. The same
had not been repaid to some of them On or about 27.7.1992, a charge
nmeno was served upon the Respondent all eging
"That in Novenber 1991 you had taken the | oan of Rs.

5000/ - from Ms. Rose Flanmes, Cochin and the said

amount was repaid by you only after a period of five
months i.e. only after show cause notice Ref. C. PERS
STF dated Decenber 10, 1991 was served on you by

CDM Cochin Divisional Ofice. At that tine you had

al so taken one DPR (Differential Pressure Regul ator)
fromthe aforesaid D stributor which has not been
returned or replaced by you.

You had taken a loan of Rs. 1,000/- from Jyothi Gas,
Tripunithura and the said anpbunt was returned only after
a period of about 2 weeks. You had al so taken a DPR
(Differential Pressure Regulator) fromthis Distributor
whi ch was returned only in February 1992 after a period
of nore than an year

You had taken a loan of Rs. 10,000 in July 1991 from
M's. Krishna Gas, Ernakul am which anmount has not | been
returned by you. Furthernore, you have also solicited
further loan fromthis distributor.

You had al so taken a loan of Rs. 1,000/-from M s.
Cherukara Gas Agencies, Alleppey during July 1991

whi ch was returned by you after a period of 30 days.

You had demanded a | oan of Rs. 10,000/-from Ms

Seena Gas who had subsequently given you Rs. 5,000/ -

on Septenber 7, 1991 which has not been returned by

you till date

You had taken a |l oan of Rs. 10,000/- fromMs. Maria
Flames for finalising a house site which has not been
returned till now. On assunming charge as LPG Sal es
Oficer in the nonth of April 1991, you had denanded

Rs. 5000/- again fromthis distributor. Wen the

di stributor explained his difficulties you had demanded at
| east Rs. 2000/- which was not paid by the distributor. On
6.11.91 on your visit to the distributor for an inspection
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you demanded an LPG stove which was given to you on
credit which ambunt has al so not been settled by you.

You had taken articles and avail ed services worth Rs.
2487/ - fromour dealer Ms. K P. Varghese & Sons on
credit. This ampunt has al so not been settled by you so
far.

You had taken supplies of petrol on credit fromMs

K. K. Abraham Ernakul am during the period April 1990

and a sum of Rs. 2329.90 due for the supplies has not yet
been paid."

A disciplinary proceedings was initiated agai nst the Respondent. He
was found guilty therein. The said charges were |levelled against him
purported to be in terns of Rules 4 and 22 of Part Il read with C auses 4, 6
20, 22, 31 and 37 of Rule Ain Part 11l of the Conduct, Discipline and
Appeal Rules for the Managenent- Staff (for short "the Rules").

The Managenent in the said departnmental enquiry exanm ned M.
Jayar aman, Secretary of the Federation. Qher distributors being eight in
nunber were al so exam ned. The said witnesses were al so cross-exan ned
by the Respondent. An enquiry report was subnmitted before the disciplinary
authority and the latter by an order dated 5.12.1994 inposed a puni shnent
of dism ssal of services upon the Respondent. He perfornmed a statutory
appeal thereagai nst before the Chairnan and the Managing Director of the
Appel | ant - Cor poration who was the designated appellate authority. The said
appeal was dism ssed by the appell ateauthority by an order dated 6.6. 1995
stating:

"Having come to the conclusion that charges were duly
proved and established against Sri Raju, as above, | feel |
have consi dered the question of punishment. | feel that
any one of eight charges, if proved, against Sri Raju,
woul d warrant the punishnent of dismssal from service,
considering the position held by himas well as the nature

of the mi sconduct involved. | have already nentioned
about the adm ssions relating to charges 7 and 8.” Taking
all this into account, | feel that in the interests of the

Corporation, it is not proper to retain a person like Sr
Raju who is guilty of such m sconducts proved agai nst
himin the service of the Corporation

In the above circunmstances, | conclude that-the various
submi ssi ons, avernments made by Sri T.K. Raju in his
Appeal dated 9.3.1995 do not provide any ground
nmeriting review of the order passed by the Director
(Mar keting).

Consi dering the grave nature of acts of misconducts
proved against Sri T.K Raju, | hold that the order of
di smissal of Sri T.K Raju from Corporation’s services,
passed by the Director (Marketing) on 5.12.94 is proper
just and equitable, and | do not, therefore, wish to
interfere with the said Order."

A wit petition, questioning the legality and validity of the said orders
was filed by the Respondent in the H gh Court of Kerala at Ernakul am
whi ch was marked as Original Petition No. 15479 of 1995. Although the
| earned Single Judge held that the principles of natural justice had been
conplied with and there was no violation of the Rules, he was of the opinion
that quantum of punishment is disproportionate to the charges of m sconduct
| evel | ed agai nst himand as such remitted the matter back to the appellate
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authority for inposing appropriate punishnment. The Appellants as also the
Respondent preferred appeal s thereagainst. By a comon judgnent dated

21st Decenber, 2001, the Division Bench di sposed of both the appeals. The
Di vi sion Bench relying on or on the basis of decisions of this Court in Ms.
@ axo Laboratories (L) Ltd. v. Presiding Oficer, Labour Court, Meerut and
others [AIR 1984 SC 1361], A L. Kalra v. The Project and Equi pnent
Corporation of India Ltd. [AIR 1984 SC 1361], Papachristou v. City of
Jacksonville [405 US 156] and Kartar Singh v. State of Punjab [(1994) 3

SCC 569], opined:

"8. W find that those charges include the violation of
Clause 4 Part |1 apart from other charges and the

puni shnment order also relies on the said clause to inpose
the penalty of dismissal fromservice. It is a fairly settled
principle of Iaw that when a penal provision is vague, it
deni es the equal protection of |aws guaranteed under

Article 14. In thelight of the above |legal principles, the
reliance placed on C ause 4 of Part Il of the

Classification, Control and Appeal Rules for the

Managenent Staff, the inpugned order is vitiated.

9. Wien a disciplinary authority takes a decision

regarding the guilt of a delinquent enployee, it is taking
the decision objectively on'the basis of the materials
before it. So even if irrel evant considerations have al so
been | ooked into for form ng the conclusion of guilt, the
Court judicially reviewi ng the action can consider

whet her the remaini ng ground woul d have been sufficient

for entering the finding of guilt. So, even if the irrel evant
consi derations are excluded, still according to us, the
finding of guilt of the wit petitioner wll remin\005"

Havi ng said so, it agreed wi th the opinion of the |earned Single Judge
and directed

"11. Now it is for the appellate authority to take a

deci sion as to what nust be the penalty which shoul'd be

i nposed on the delinquent enpl oyee. The | earned single
Judge has suggested a penalty that nay be appropriate on
the facts of the case. Going through the judgnent, we
feel that the | earned Judge only wanted the inposition of
a penalty comensurate with the m sconduct proved

other than a penalty resulting in loss of job to him W
feel that the exercise of discretion nade by thelearned
singl e Judge that the penalty should be something other
than dism ssal or renoval from service cannot be said to
be perverse warranting interference at our hands. W
notice that the wit petitioner is a nmenber of the
schedul ed caste. There is no allegation that he has taken
the Il oans etc. for giving undue pecuniary advantage to
the deal ers concerned. Nor is there any allegation that
they have gai ned any advantage by succunbing to the
demands made by the writ petitioner. Therefore, we
affirmthe discretion exercised by the | earned single
Judge subject to the nodifications and clarifications
mentioned, above. Therefore, we renit the matter for
fresh decision by the appellate authority in the light of
the observations contai ned herei nabove. The authority
will be free to take any decision regarding penalty to be
i nposed on the wit petitioner except the penalty of

di smissal or renoval fromservice. The said authority
shall take a decision within two nonths fromthe date of
recei pt of a copy of this judgment."
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M. T.R Andhyarujina, |earned senior counsel appearing on behalf of
the Appellant inter alia contended that the Hi gh Court conmitted a factua
error in comng to the conclusion that the order of dism ssal was passed in
terns of Rule 4 of the Rules. It was urged that the decisions of this Court in
Kalra (supra) and d axo (supra) are not applicable to the facts of this case.

M. MN. Krishnamani, |earned senior counsel appearing on behal f of
the Respondent, on the other hand, urged that having regard to the fact that
the Respondent has not caused any financial |loss to the conpany nor has
def rauded the conpany to any extent, the punishment inmposed upon him
nust be held to be harsh. It was further submtted that charges 2 and 6
cannot be said to have been proved and in that view of the natter the
extreme puni shment of disnmissal fromservice is not commensurate with the
charges | evelled against the Respondent. It was argued that as several other
puni shments coul d be i nposed upon the Appellant which come within the
purvi ew of major penalty; there was no reason as to why extreme
puni shnment of -di sm ssal of services was inposed upon the Respondent by
the disciplinary authority.

The Respondent was a Sales Oficer. In 1990, it is stated, there were
extreme shortages of LPGgas cylinders. "He, in his official capacity, was
dealing with the LPG Distributors. 1In terns of Clause 4 of Part Il of the

Rules, it was expected of an officer of the Corporation not to do anything
whi ch coul d be unbecomi ng of its Managenent Staff. Cause 22 of Part |1

of the Rules categorically debars an enpl oyee fromraising any loan in the
foll owi ng ternmns:

"No Managenent Staff of the Corporation-shall, save in
the ordinary course of business with a bank, the Life

I nsurance Corporation or a firm of standing, borrow
noney fromor |end money to or otherwise place hinself
under pecuniary obligation to any person with whom he
has or is likely to have official (dealings or permt any
such borrow ng, |ending or pecuniary obligation inhis
nanme or for his benefit or for the benefit of any nenber
of his famly."

The Respondent adnittedly was not only charged under clause (4) of
Part 11l of the Rules , he was al so charged for various other m sconducts
enunerated in different clauses of Part |l thereof. The H gh Court, therefore,
was not justified in proceeding with the matter on the preni se t hat sone of
the charges agai nst the Respondent had been franed only in ternms of clause
(4) of Part Il of the Rules.

In Kalra (supra), the m sconduct alleged agai nst the delinquent was
trivial. Report against himwas found to be on ipse dixit. It was held that
Rule 4(1)(i) did not specify that its violation will constitute msconduct. It
was opined that the delinquent did not conmt any m sconduct by violating
"Advance Rules’. In that situation, it was observed that "how did the
guestion of integrity arises passes our conprehension". It was held:

"To sumup the order of rempval passed by the

di sciplinary authority is illegal and invalid for the
reasons: (i) that the action is thoroughly arbitrary and is
violative of Article 14, (ii) that the alleged m sconduct
does not constitute m sconduct within the 1975 Rul es,

(iii) that the inquiry officer hinself found that

puni shment was al ready i nmposed for the all eged
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m sconduct by wi thhol ding the salary and the appell ant
coul d not be exposed to double jeopardy, and (iv) that the
findings of the inquiry officer are unsupported by reasons
and the order of the disciplinary authority as well as the
Appel l ate Authority suffer fromthe sanme vice

Therefore, the order of renoval fromservice as well as
the appell ate order are quashed and set aside."

d axo (supra) was al so rendered in the fact situation obtaining therein
It is not in dispute that m sconduct is a generic term

In State of Punjab and Gt hers v. Ram Si ngh Ex. Constable [(1992) 4
SCC 54] it was stated: -

"M sconduct has been defined in Black's Law
Dictionary, Sixth Edition at page 999 thus:

"A transgressi on of sone established and definite
rule of action, a forbidden act, a dereliction from
duty, unlawful behavior, wilful in character,

i mproper or wong behavior, its synonyns are

m sdeneanor, nisdeed, m sbehavior, delingquency,

i npropriety, msmanagement, offense, but not
negl i gence or carel essness.”

M sconduct in office has been defined as:

"Any unl awful behavior by a public officer in
relation to the duties of his-office, wilful in
character. Term enbraces acts which the office
hol der had no right to perform acts perforned

i mproperly, and failure to act in the face of an
affirmative duty to act."

In P. Ranmanatha Aiyar’'s Advanced Law Lexicon, 3rd edition, at page
3026, the term’ M sconduct’ has been defined as under

"The term m sconduct inplies a wongful intention-and

not a mere error of judgment. M sconduct is not
necessarily the sane thing as conduct involving noral
turpitude. The word m sconduct is a relative term and
has to be construed with reference to the subject-matter
and the context wherein the termoccurs, having regard to
the scope of the Act or statute which is being construed.
M sconduct literally neans wong conduct or inproper
conduct . "

More than one occasion, different courts have taken pains to explain
that Kalra (supra) does not |lay down any inflexible rule. [See Probodh
Kumar Bhowm ck v. University of Calcutta & Os., 1994 (2) C. L.J. 456,

Tara Chand v. Union of India and Os. CW 5552 /2000 di sposed of on 27th
August, 2002 (Del hi High Court), Secretary to Government and Ot hers v.
A.C.J. Britto, 1997) 3 SCC 387 and Noratannal Chouraria v. MR Mirl

and Anot her (2004) 5 SCC 689].

In the aforenentioned situation, the H gh Court in our opinion
conmitted a nmanifest error in relying upon Kalra (supra) and d axo (supra),
as we have noticed hereinbefore, that the Respondent was not charged in
terns of the Rules alone. He was charged for violation of several other
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clauses of the Rules. The High Court, therefore, was not correct in comng
to the conclusion that as some of the charges were vague and indefinite,
thus, no puni shment coul d have been inposed on the basis thereof.

We al so do not agree with the subm ssion of M. Krishnanmani that
two of the eight charges have not been found to be proved. The charges
| evel | ed agai nst the Respondent nust be considered on a holistic basis. By
reason of such an action, the Respondent had put the company in
enbarrassnent. It might have lost its image. It received conplaints from
the Federation. There was reason for the Appellant to believe that by such
an action on the part of the Respondent the Appellant’s inage has been
tarnished. |n any event, neither the | earned Single Judge nor the Division
Bench canme to any finding that none of the charges had been proved.

The power of judicial reviewin such matters is limted. This Court
times without nunber had laid down that interference with the quantum of
puni shnent shoul d not be done in a routine manner. [See V. Ranmana v.

A. P. SRTC ‘and Ot hers, (2005) 7 SCC 338, and State of Rajasthan & Anr. v.
Mohanmed Ayub Naz, 2006 (1) SCALE 79].

Havi ng regard to-the facts and circunstances of this case, we are of
the opinion that it cannot be said that the quantum of punishnment was whol |y
di sproportionate to the charges |evelled agai nst the Respondent.

The High Court, therefore, comitted an error in passing the
i mpugned judgnment which.is set aside accordingly.  The appeal is allowed.
No costs.




