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A. V. NARASI VHALU

DATE OF JUDGVENT:
01/ 09/ 1969

BENCH

ACT:
Cvil Courts-Exclusion of jurisdiction-Sea Customs Act,
1878, ss. 188, 191

HEADNOTE

Section 188 of the Sea Custons Act, 1878, provides for an
appeal against any order of an officer of customs and the
order passed in the appeal is made final subject to the.
revision under s,/ 191 of the Act. The respondent clained
refund of custons duty paid by himunder protest. The claim
was rejected. An appeal to the Collector of Custons and a
revision to the Central Board of Revenue= were unsuccessful.
The respondent instituted an action in the Cvil Court for
refund of the amount. The trial court decreed the suit but
the first appellate court held that the civil court had no.
jurisdiction to entertain the suit. The H'gh Court, in
further appeal, restored the decree of the trial " court.
Al'l owi ng the appeal, this Court,

HELD: The civil court had no jurisdiction to entertain
the suit. [146 G -H|

Where a statute creates a newright or liability and it
provi des a conpl ete machi nery for obtaining redress against
erroneous exercise of authority, jurisdiction of the G vi
Court. to grant relief is barred. \Were however a statute
reenacts a right or liability existing at common- | aw, and
the statute provides a special formof remedy, exclusion of
the jurisdiction of the Civil Court to grant relief in the
absence of an express provision wll not be readily
inferred. [149° D -F]

Liability to pay duty of customs is not a conmmon |aw
liability; it arises by virtue of the Sea Custons Act. In
respect of any grievance arising in consequence of
enforcenent of that liability, machinery has been provided
by the Act. Having regard to the conplicated nature of the
guestions which arise in the deternmination of liability to.
pay duty of customs, the |legislature has invested the | power
of determining liability and the manner of enforcenent
thereof upon a specially authorised hierarchy of tribunals.
[149° F--(g

(ii) Acivil suit will lie for obtaining appropriate
relief in cases where the custons authority has not
conplied with the provisions of the statute, or the officer
of customs has not acted in conformty with the fundanenta
principles of judicial procedure or the authority has acted
in violation of the fundanental principles of judicia
procedure or has made an order which is not wthin his
conpetence or the statute which inposes liability is
unconstitutional or the order is alleged to. be nala fide.
[149 F-G
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(iii) The exclusion of the jurisdiction of the G vi
Court to entertain a suit does not exclude the jurisdiction
of the Hi gh Court to issue high prerogative wits against
illegal exercise of authority by administrative or quas
judicial tribunals. [150]

Dhul abhai etc. v. State of Madras Pradesh & Anr. A l.R
1969' S.C. 78, followed.

Secretary of State for India v. Mask & Co. L.R 67 |I.A 222,
referred to.
146

JUDGVENT:
ClVIL APPELLATE JURI SDI.CTION:. Civil Appeal No. 1361 of 1966.

Appeal by special |leave fromthe judgnent and order
dated April 5, 1963 of the Madras High Court in Second
Appeal No. 1287 of 1960.

Niren De, Attorney-Ceneral, V. A Seyid Mihammad, R N
Sacht hey ‘and S. P.- Nayar, for the appell ant.

Lily Thomas, for the respondent.
The Judgnent of the Court was - delivered by

Shah, J. A V. Narasiphal u--hereinafter call ed "t he
plaintiff" inported 43 reels of newsprint 131/4" w dth under
a bill of Entry/dated July 15, 1954. 'The width of the
newsprint being less than 15" no inport duty was payable
under the Qpen General Licence The Assistant Collector of
Custonms held that  the comodity inported fell within item
44 of the Custons Tariff and |levied a duty of 33 3/8% ad
val orem The plaintiff paidthe duty under protest, and
applied for refund of the duty relying upon a -decision of
the Hi gh Court o.f Madras in wit petition No. 402 of 1954
in which it was decided that newsprint of width |ess than
15" was exenpt fromduty. This application was rejected.
An appeal to the Collector of Custons and a revision
application to the Central Board of Revenue wer e
unsuccessful. The custons authorities rejected the claimon
the ground that the <claim not having been nade wthin
three months of the date of demand was barred under s. 40 of
the Sea Custons Act, 1878.

The plaintiff then instituted an.action in-the Gty
Cvil Court for a decree for Rs. 2,669-62 against the Union
of India. The Trial Court decreed the claim holding that
the claim was not barred. |n appeal the Principal Judge,
Cty Civil Court held that the City Cvil Court had no
jurisdiction to entertain the suit. In so holding he relied
upon the judgnent of the Judicial Conmittee in Secretary of
State for India v. Mask & Co. (1). In Second Appeal, the
H gh Court of Madras reversed the judgment of the Principa
Judge, City Cvil Court, and restored the decree passed by
the trial court. The Union of India has appealed to this
Court with special |eave.

It is wunnecessary to consider whether the <claim is
barred wunder s. 40 of the Sea Custonms Act, for, in —our
j udgrent , the Cvil Court had no, jurisdiction to.
entertain the suit. Section 188 of the Sea Customs Act,
1878, insofar as it is relevant, provides:

" Any person deening hinself aggrieved by any
deci sion or order passed b.y an officer of Custons under
(1) L.R 67 I.A 222
147
this Act may, within three nonths from the
date of
such decision or order, appeal therefrom to
the Chief Customs Authority, or in such cases
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as the Central Governnent directs, to any
officer of Customs not inferior inrank to a
Custons Col | ector and enpowered in that behalf
by nanme or in virtue of his office by the
Central Governnent.

Every order passed in appeal under this

section shall, subject to the power of
revision conferred by section 191, be
final".

Section 191 provi des:

"The Central Government rmay, on the
application of any person aggrieved by any
deci si on or order passed under this Act by
any officer of Custons or Chief Custons
Authority, and fromwhich no appeal Ilies,
reverse or nodify such decision or order".

The Act is a conplete code dealing with liability to pay
custons” duty and for obtaining relief against excessive or
erroneous | evy and other related natters. The jurisdiction
of the CGvil Court to entertain a suit on the ground that
the duty was inproperly or-illegally levied is excluded. It
is true that the decision or order passed under s. 188 of
the Sea Custons Act in appeal to the appellate authority
is expressly declared final. But on_ that account it
cannot be held that by refusing to appeal against the
decision or by refusing to claim relief in the nanner
provided by s. 188 and s. 191 of the Sea Custons Act, a
party aggrieved by the order of a Custons Oficer may invest
the Gvil Court wth jurisdictionto entertain a suit.

In Mask & Conpany’s case(1) a firmof nmerchants inported
a quantity of betelnuts-into. British India. The Assistant
Col I ector of Custons assessed them for the purposes of duty
on a tariff as "boiled", rejecting the contention of the
i mporters, that they Were "raw sliced betel -nuts" subject to
duty ad valorem The inporters, appealed fromthe decision
of the Assistant Collector to the: Collector of Custons.
The appeal was dismssed, and in(revision to the Governnent
of India the Collector’s decision was affirned. A'suit was
then filed by the inporters to recover the excess ~anmount
collected fromthem by |levying duty upon a tariff and not
ad valorem Before the Judicial Commttee it was - contended
that the decision or order passed by the officer of Custons
could only be challenged by an appeal under s. 188 of the

Sea Custons Act and jurisdiction of the Cvil Court was
excl uded.

(1) L.R 67 I.A 222

148

Alternatively it was contended that the right! of appea
conferred by s. 188 constituted a procedure  which was
alternative to procedure in the civil courts, and since the
importers in that option had chosen to proceed under s. 188,
they were bound by that election, and were thus excluded
from resort to the civil courts. The Judicial Conmittee
observed that adjudication as to confiscations, increased
rates of duty or penalties nmade under the power conferred
by s. 182 were decisions or orders wthin the neaning of
s. 188, and that the decision of the Collector under s. 188
was final and excluded the jurisdiction of the Cvil Court.
The Judicial Comittee did not express any opinion on the
guesti on whether prior to taking an appeal under s. 188 the
porters would have been entitled to resort to the civi
courts. But in our judgnent it would not be open in al
situations where a party who had right to appeal to refuse
to resort to the procedure prescribed by the statute and to
file a suit. The express declaration in s. 188 of the Sea
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Custons Act that the order of the Collector in appeal shal
be final does not inply that a suit will lie against the

deci sion or order of the original authority.

In a recent judgrment of this Court Dhul abhai etc. v.
State Madhya Pradesh and Anr. (1) this Court set out certain
principles relating to the exclusion of the jurisdiction of
the Civil Court. The propositions (1), (2), (5), (6) & (7)
are rel evant.

It may be observed that it was not the case that the
Assistant Collector of Custons had not acted in conformty
with the fundamental principles of judicial procedure, nor
was it the case that the provisions of the Act were ultra
vires or unconstitutional. The Act in ternms, creates a
special liability and provides for determnation of the
right of the State to recover duty and the liability of the
i mporter to pay duty and by the clearest inplicationit is
provided that it shall be determned by the Tribunal so
consti tut ed.

The High Court in the judgnent wunder appea
observed

" the: question in these.
appeals is different, nanmely, whether the
Col l ector could be said to be acting wthin
his jurisdiction, if he, in direct disregard
of the “provisions of the Act and the Rules
nmade thereunder, |evied a duty upon the goods
which were not liable to duty and conpel | ed by
duress' as it were the inporter to pay the
same before taking delivery of the goods. The
result ~of his action was that the respective
appel l ants had to part with certain suns of
noney which were coll ected fromthemunder the

colour of statutory power. In such a case, a
suit will undoubtedly
(1) A1.R 1969 S.C. 78.

149
be maintainable infa civil court by show ng
that the Custons authorities had excessively
charged duty; it will really be a comopn |aw
right to property being interfered wth. It
may be that the remedy provided under s. 188
of the Sea Custons Act would be available to
the aggrieved inporter to challenge the |evy
on the ground that it was either inproperly
nmade or that the duty was collected under a

m stake or under duress. But in all such
cases, there will also exist a remedy under
the common law in a civil Court, for. the

sinple reason that these categories of = cases
will anmount to a | evy beyond the jurisdiction
of the authority, or one made under - duress,
or paid by mistake."
But an erroneous decision of the Customs Authority cannot be
said to be reached without jurisdiction merely because it
may be shown in sone collateral proceeding to be wong.
Nor mal | y an action of an adm ni strative aut hority
interfering wth the right to property may be challanged
by resort to a civil court, Yet in the case of a right
whi ch depends upon a statute, the jurisdiction of the civi
court to grant relief may by express provision or by clear
inmplication of the statute be excluded. Were a statute re-
enacts aright or aliability existing at coomon |aw, and
the statute provides a special formof renmedy, exclusion of
the jurisdiction of the civil court to grant relief in the
absence of an express provision, wll not be readily
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i nferred. Where, however a statute creates a new right or
l[iability and it provides a conpl ete nmachinery for obtaining
redress agai nst erroneous exerci se of aut hority,

jurisdiction of the civil court to grant relief is barred,
Liability to pay a duty of customis not a comon |aw
l[iability: it arises by virtue of the Sea Custons Act: in
respect of any grievance arising in consequence of
enforcenent of that liability nmachi nery has been provi ded by
the Act. Having regard to the conplicated nature of the
guestions which arise in the determination of liability to
pay duty of custons the Legislature has invested the power
of determning liability and the manner of enforcenent
t hereof upon a specially authorised hierarchy of tribunals.
An appeal lies against the order of the Assistant Collector
of Custons against an-order inposing duty as well as an
or der refusing to refund duty, and the grievance may be
carried to the Central Board of Revenue. In our judgment,
the jurisdiction of the civil court is by clear inplication
of the statute excluded.

We, . ‘however,” deemit necessary to observe that the
civil courts have jurisdiction to examnmine cases in which the
Custonms Authority has not conplied with the provisions of
the statute or the officer of customs has not acted in
conformty wth the fundanental principles of judicia
procedure or the Authority has acted
150
in violation of | the fundanental principles of judicia
procedure or he has nmade an order which is not. within his

conpetence or the statute which inposes liability is
unconstitutional, or where the order is alleged to be nala
fide. A civil suit will lie for obtaining appropriate

relief in these cases.

But the exclusion of the jurisdiction of the civil court
to entertain a suit does not exclude the jurisdiction of the
H gh Court to issue high prerogative wits against illegal
exercise of authority by adm nistrative or quasi-judicia
tribunals. The finality which nmay be declared by the statute
gqua certain liability either by express exclusion of the
jurisdiction of the civil court or by clever -inplication
does not affect the jurisdiction of the Hi gh Court to issue
hi gh prerogative wits.

The jurisdiction of the civil court to entertain a suit
challenging the validity of the inposition of the duty of
custons being excluded, the plaintiff’'s suit must fail. But
it must be observed that the present is a fair _illustration
of the admi ni stration not naking a serious attenpt to
avoid futile litigation for small claims. There was a
judgrment of the H gh Court of Madras on the identica
qguestion which fell to be determned. |If the plaintiff had
noved the Hi gh Court in exercise of its jurisdiction /under
Article 226 the Union had practically no defence. The
Union could without [oss of face accede to the request of
the plaintiff to refund the anbunt collected. The |earned
Attorney-General stated that the Union desired to obtain a
decision of this Court on the extent of the jurisdiction of
the Cvil Court to entertain a suit challenging the decision
of the Custons Authorities, because in the view of the Law
Advisers the H gh Court had fallen into error in enunciating
the principles. But the Hi gh Court recorded the judgnent
under appeal after the claimwas resisted by the Union. We
are glad to record the assurance given by the Attorney
CGeneral that whatever may be the decision in the appeal, the
Union of India will refund the anount of tax wunauthorised
recovered by the Assistant Collector of Custons. This was
essentially a case in which when notice was served the
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Central Gover nirent shoul d instead of rel ying upon
technicalities have refunded the anmount collected. We
trust that the Admnistrative authorities will act in a
manner consistent not wth technicalities, but wth a
broader concept of justice if a feeling is to be nurtured
in the mnds of the citizens that the Government is by and
for the people.

The appeal is allowed. The suit is ordered to be
di smissed. The order of costs passed by the High Court is
however rmaintained. There will be no order as to costs in

this appeal
Y. P. Appeal al | owed.
151




