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The first respondent in O P. No. 10288/88, Kerala High
Court - hereinafter referred to as the ‘tenant’ - appeals
agai nst the judgment of the H gh Court dated 27.10.1994. The
petitioner in the Oiginal Petition - hereinafter referred
toas the ‘landlord” - is the first respondent herein. The
statutory authorities and other profornma respondents in the
High Court are the respondents in this Cvil Appeal. The
| earned Judge of the Hi gh Court, by the judgnent dated
27.10.1994, in exercise of the power under Article 227 of
the Constitution, set aside the order passed by the District
Judge, Palakkad in RCRP. No. 6 of 1985 dated 31.7.1986
(Ext. P-3) and restored the order passed by the Rent Contro
Court and appellate authority rendered in |. A "No. 764/82 in
RCP. (OP. ) No. 141/77 (Ext. P-1) and R C.A 68/83 (Ext.
P-2). The appellant-tenant was given three nmonths’ time to
surrender the possession of the building in question to the
respondent - | andl ord.

2. This litigation has a checkered history. The appell ant
is a tenant of a residential building bearing Door No. 22/70
in Sriram Street, Mothanthara, Koppom Pal akkad Tal uk under
the first respondent -1 andl ord. The appellant took the
building on lease at a rent of Rs. 20/- per nensum fromthe
landlord on 1.8.1972. Alleging that the rent from 1.6.1975
isin arrears, the landlord sent a notice on 22.6.1977
termnating the tenancy and demanding surrender of the
bui | di ng. Subsequently, the landlord filed RC.P. (O P.) No.
141/ 77 seeking eviction of the tenant under Section 11(2)
and 11(3) of the Kerala Buildings (Lease & Rent Control)
Act, 1965 (hereinafter referred to as the ‘Act’). The
grounds urged for eviction of the tenant are, default in
paynment of rent [S. 11(2)] and bonafide requirenent of the
building for the landlord’s own occupation [S. 11(3)]. The
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pl ea of bonafide requirement for landlord s own occupation
was found against. However, the Rent Control Court ordered
evi ction under Section 11(2) (b) of the Act on the ground of
default in paynent of rent. The Court ordered that in case
the tenant deposits a sumof Rs.820/- as arrears as on
1.11.1978 within one nmonth fromthe date of the order, i.e.
30.11.1978, the tenant could nmove an application for
vacating the order of eviction. The tenant filed an appeal -
R C. A No. 8/ 79 before the appellate authority. The
appel | ate authority, by order dated 26.7.1979, set aside the
order passed by the Rent Controller and ordered a remt,
directing the Rent Controller to consi der the
maintainability of the petition. After remt, the Rent
Controller passed an order on 22.2.1980 under Section
11(2)(b) of the Act in the followi ng terns:-

“In the result, I find that the
petitioner’s ~claim for ~recovery of
possessi on_~under section 11(3) is

unsust ai nable.~ But the  petitioner 1is

entitled to get recovery of possession

since the respondent has defaul t ed

paynment of rent. So the respondent is

ordered to surrender vacant possession

of the petition schedul e building under

section 11(2) 'within 30 days from today.

In case the respondent deposits the sum

of Rs. 540/- which is the arrears of

rent due as on' 1.2.1980 she wll be

entitled to apply for getting the order

vacat ed under section 11(2) (c) of Act

2/ 1965. The respondent is ordered to pay

costs of t he petitioner i ncl'udi ng

advocate's fee which is fixed as Rs.

25/-. The respondent is further ordered

to pay interest at 6% per annumon the

arrears of Rs. 540/- fromtoday."

(enphasi's suppl i ed)

The appeal, R C. A No. 40/1980, filed by the tenant
before the appellate authority was dismissed on 21.7.1981
Thereafter, the tenant noved the Revisional Authority,
District Court, Palghat in R CRP. No. 53 of 1981 and the
| earned District Judge passed the following order on
24.3.1982 : -

"The tenant shall be free to get the

order vacated by making the necessary

deposit and application as contenpl ated

in Sec. 11(2) (c) of Act 2 of 1965

before the Rent Control Court on or

before 24.5.1982."

It is nobody’'s case that either the Rent Control Court or
the appellate court or the Revisional Court passed any order
under Section 12 of the Act regarding the paynent of
subsequent arrears (or future rent till the term nation of
proceedi ngs) admtted by the tenant, when the proceedings
were pending for eviction and before the order was passed
under Section 11(2)(b) of the Act. Before expiry of the tine
fixed in the aforesaid order of the District Judge, the
tenant filed 1.A No. 764/82 before the Rent Controller on
6.4.1982, along with a remttance of a sumof Rs. 750/- and
prayed for setting aside the order of eviction dated
22.2.1980. The Rent Controller, by Ext. P-1, order dated
4.8.1983, held that the tenant has failed to renit the
anmount, which is due, wthin the time specified and
di smissed the petition. The appeal filed by the tenant was
di smssed by the appellate authority by Ext. P-2, order
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dated 14.12.1984. The learned District Judge, in RCRP
No. 6 of 1985, by Ext. P-3, order dated 31.7.1986, set aside
the order passed by the Rent Controller dated 4.8.1983 and
of the appellate authority dated 14.12.1984 and also set
aside the order of eviction passed in RCP. (OP.) No.
141/ 77. The learned District Judge took the view that it was
not disputed by the landlord that the amount of Rs. 750/ -
deposited on 6.4.1982 will cover the entire anount
specifically quantified by the Rent Control Court in its
order dated 22.2.1980 as affirned by the Revisional Court in
RCRP. No 53/81 dated 24.3.1982. In other words, the
amount remtted by the tenant included the arrears of rent
Rs. 540/- with interest at the rate of 6% per annum fromthe
date of the order, Rs. 25 towards cost and also the rent for
subsequent four nonths. The District Judge in Ext. P-3,
order dated 31.7.1986, held that the Rent Controller has
only to see whether the order- for deposit (order dated
22.2.1980) as affirned by the Revisional Court (order dated
24.3.1982) has been conplied wth or not. In this case, it
was admittedly conplied with. No further question arose for
consi deration to set aside the order of eviction, under
Section 11(2) (c) of the Act. It was further held that it
was beyond the powers of the Rent Controller in an
application under Section 11(2) (c) of the Act to consider
the claim of arrears “of rent that has becone due after the
passing of the order  under Section 11(2) " (b). In other
words, the order of eviction passed in R C P (OP.) No. 141
of 1977 on 22.2.1980 clearly deternined the anmount payable
by the tenant and that was the only anmount required to be
paid by the tenant to get the order vacated under section
11(2) (c) of the Act. It was admttedly paid. Since the
eviction has been allowed only on the ground of non-paynent
of rent till then, it is not for the Rent Controller or
appel l ate authority to see whether any rent has been kept in
arrears by the tenant subsequent thereto. It was held that
it is beyond the powers of the “Rent Controller in an
application under Section 11(2) ((c) of the Act to consider
the claim for arrears of rent that has becone due after the
passing of an order under Section 11(2) (b) of the Act. It
is, in this view, the learned District Judge in Ext. P-3
order dated 31.7.1986 set aside the —order of -the |ower
authorities (Ext. P-1 and P-2).
3. The landlord filed Original petition No. 10288/88 in
the Hgh Court of Kerala and assailed the aforesaid order
passed by the District Judge in R C R P.-No. 6/85 “dated
31.7.1986 (Ext. P-3). The |earned single Judge of the Keral a
Hi gh Court, after referring to the prior history of the case
and the wearlier orders passed in the various proceedings,
posed the question thus:-
"Whet her the revisional court was

right in holding that the respondent was

not required to pay or deposit nore than

the ambunt which was quantified by the

Rent Controller, the same bei ng

confirmed by the Appellate Authority and

the Revisional Authority or whether the

respondent/tenant should have deposited

the entire arrears of rent that fell due

by 6.4.1982 instead of Rs. 750/- in

terns of the di rections of the

revisional court in RCRP. No. 53 of

1991."
(I't was on 6.4.1982, the tenant filed the application under
Section 11(2) (c) of the Act and nade the deposit.)
After referring to Section 11(2) (a) (b) and (c) and Section
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12(1) and (2) of the Act the learned Single Judge held

t hus: -
"The expression "arrears of rent" in
Sec. 11(2) (c) of the Act (was held to
mean) will be the "entire arrears of

rent due” as on the date of deposit

under that sub clause in the context of

section 12 of the Act."

(enphasi s suppli ed)

In taking the said view the learned Single Judge
followed a Bench decision in Chellanm Varghese vs. G cey
(1994 (2) KLT 106) and held that it is not the arrears
specified in the order of weviction passed by the Rent
Control |l er dated 22.2.1980 but the deposit of all arrears of
rent that accrued even  subsequent thereto till the date of
filing of the application under Section 11(2) (c) of the
Act, that shoul d be made. The l.earned Single Judge set aside
the order  passed in revision by the District Judge in
R C.RP. No. 6 of 1985 dated 31.7.1986 (Ext. P-3).

4, We heard counsel. The -short question that arises for

our consideration is what is the amount that should be
deposited by the tenant under Section 11(2) (c)of the Act to
set aside the order ~passed under Section 11(2) (b) of the
Act. Should the deposit be only of that anount which was
specified as payable in the order of eviction passed under

Section 11(2) (b) of the Act or will it take within its fold
even the arrears of rent that accrued due subsequent to the
said order of eviction and upto the date of deposit? The
Rent Controller passed the order of eviction on 22.2.1980.

He held that in case the tenant deposits a sumof Rs. 540/-

which is the arrears of rent due as on 1.2.1980 along with
the advocate’s fee Rs. 25/- and interest at the rate of 6%
per annum on arrears of Rs.540/-,  the tenant wll be
entitled to get the order of eviction vacated under Section
11(2) (c) of the Act. The l[earned District Judge has found
that the amount of Rs. 750/- wll cover the anount

quantified specifically by the Rent Controller in the order

dat ed 22.2.1980. The deposit nmade along with the application
filed under Section 11(2) (c) of the Act - conplied with the
order dated 22.2.1980. Really, no other point arose for

consideration on the facts of this case, at that stage. But

the | earned Single Judge of the Hi gh Court held that deposit

to be made by the tenant should also include the arrears of

rent that accrued due subsequent to the order of eviction
dated 22.2.1980 and shoul d include the dues till the date of

deposit, i.e., 6.4.1982. The question is whether the view so
expressed by the learned single Judge is in accord wth
Section 11(2) (c) and the Schene of the Act?

5. It will be useful to quote Section 11(2) (a), (b) and
the proviso thereto, 11(2) (c) and Section 12 of the Act,

whi ch are as under: -

"11. Eviction of tenants

(2) (a) A landlord who seeks to evict

his tenant shall apply to the Rent

Control Court for a direction in that

behal f.

(b) If the Rent Control Court, after
giving the t enant a reasonabl e
opportunity of showi ng cause agai nst the
application, is satisfied that the

tenant has not paid or tendered the rent
due by himin respect of the building
within fifteen days after the expiry of
the time fixed in the agreement of
tenancy with his landlord or in the
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absence of any such agreenment by the
|ast day of the nonth next follow ng
that for which the rent is payable, it
shal | nake an order directing the tenant
to put the landlord in possession of the
building, and if it is not satisfied it
shal | make an order rejecting the
application thereof by him

Provi ded that an application under
this sub-section shall be nade only if
the landlord has sent a registered
notice to the tenant intimating the
default and the tenant has failed to pay
or tender the rent t oget her with
interest at six per cent per annum and
postal charges -incurredin sending the
notice wthin fifteen days of the
receipt of ~the notice or of the refusal
t her eof .
(c) " The order of the Rent Control Court
directing the tenant to put the landlord
in possession of the building shall not
be executed before the expiry of one
nmonth from the date of such order. or
such further /period as the Rent Contro
Court may inits discretion allow, and
if the tenant deposits the arrears of
rent with i nt er est and cost of
proceedi ngs wi thin the said period of
one nonth or such further period, as the

case my be, it shall vacate that
order."

"12. Paynment or deposit of rent during
t he pendency of pr oceedi ngs for

eviction:- (1) No tenant against whom an
application for eviction has ~been nade
by a | andl ord under Section 11, shall be
entitled to contest the application
before the Rent Control Court under that
section, or to prefer an appeal  under
section 18 agai nst any order made by the
Rent Control Court on the application
unless he has paid or pays to the
| andl ord, or deposits with the Rent
Contr ol Court or t he appel | ate
authority, as the case my be, all
arrears of rent admitted by the tenant
to be due in respect of the building up
to the date of paynent or deposit, and
continues to pay or to deposit any rent
whi ch may subsequently becone due in
respect of the building, wuntil the
term nation of the proceedings before
the Rent Control Court or the appellate
authority, as the case may be.

(2) The deposit wunder sub-section (1)
shall be nade within such tine as the
Court may fix and in such manner as may
be prescribed and shall be acconpanied
by the fee prescribed for the service of
notice referred to in sub-section (4)
Provided that the tinme fixed by the
Court for the deposit of the arrears of
rent shall not be I|ess than four weeks
fromthe date of the order and the tinme
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fixed for the deposit of rent which
subsequently accrues due shall not be
less than two weeks fromthe date on
whi ch the rent becones due.

(3) If any tenant fails to pay or to
deposit the rent as aforesaid, the Rent
Contr ol Court or t he appel | ate
authority, as the case nmay be, shal
unl ess the tenant shows sufficient cause
to the contrary, stop all further
proceedi ngs and make an order directing
the tenant to put the Ilandlord in
possessi on of the buil ding.

(4) Wen anydeposit ' is nade under sub-
section (1), the Rent Control Court or
the appell ate authority, ‘as the case nay
be, shall cause notice of the deposit to

be  served on the landlord in the
prescri bed nmanner and the anount
deposi ted nay, subject to such

conditions as nmmy be prescribed, be

wi t hdrawn by the | andl ord on application

made by himto the Rent Control Court or

the appellate authority in that behal f."

(enphasi s supplied)
6. In coming to the conclusion as he did the |[earned
Single Judge relied on the earlier Bench decision in
Chell amma Varghese 'vs. Cicey (supra), which held that
Sections 11 and 12 of ‘the Act should be read together and so
the arrears of rent in Section 11(2) (c) of the Act would
nmean "entire arrears of rent due" as on the date of deposit
under that sub-clause in the context ~of Section 12 of the
Act .
7. A mere |l ook at Sections 11 and 12 of the Act would show
that they operate in different situations. Under Section
11(2) (b) of the Act the court passes a final order of
eviction, directing the tenant to put the landlord in
possession of the building, if there is default as provided
therein. The execution of such final order is statutorily
suspended for a period of one nonth. Wthin that time or
such further time as the court my allow, the tenant is
given an opportunity to deposit the arrears of rent with
interest and cost of the proceedings and, if so done, the
court is bound to vacate the order passed under  Section
11(2) (b) of the Act. On the other hand, the provisions of
Section 12 are applicable during the pendency  of the
proceedi ngs for eviction. It permts the tenant agai nst whom
an application has been made by the | andl ord under Section
11 to contest the application or to prefer an appeal only if
the tenant has paid or pays to the landlord or deposits in
the court all arrears of rent admtted by the tenant to be
due in respect of the building upto the date of paynment of
deposit and also continues to pay or to deposit any rent
whi ch may subsequently becone due in respect of the building
till the termnation of the proceedings before the court.
Section 12 is a special provision applicable during the
pendency of the proceedings and the provisions thereof point
out that an order has to be nmade by the court fixing a tine
and the mnner for paynent or deposit of the amount. If the
tenant fails to pay or deposit the rent so specified, unless
sufficient cause is shown to the contrary, the Rent Contro

Court shall stop all further proceedi ngs and nmake an order
directing the tenant to put the landlord in possession of
the building. |In other words, Section 12 provides a summary

procedure whereby during the pendency of the proceedings the
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court can direct the tenant to pay the current rent as
admtted by the tenant and if it is not so done, the nmain
eviction proceedings itself will come to an end and the
court is enabled to pass an order directing the tenant to
put the landlord in possession of the building. For the
applicability of Section 12 it is evident that the
proceedi ngs for eviction should be pending, and the court
shoul d, by an order, direct the tenant to pay or deposit al

arrears of rent that have been admitted by the tenant to be
due and the tenant shall continue to pay the adnitted rent

that may subsequently becone due till the ternination of the
proceedings and if it is not so done, that itself is treated
as an independent default which will enable the court to

stop further proceedings and neke an order directing the
tenant to put the landlord.in possession of the building.
Section 12 will not ~apply to a proceeding which is already
over under Section 11(2) (b) of the Act. To invoke Section
12 of the Act, ~an independent ‘order, passed during the
pendency of the proceedings under Section 11 is required.
Wth regard to the proceedi ngs which have ended in an order
passed by the Rent Control Court under Section 11(2) (b), it
is only the provisions of ~Section 11(2) (c) that are
applicable. The view of the learned Single Judge that
provisions of Section 11(2) (b) should be read along with
Section 12 of the/ Act relying on an earlier Bench decision
in Chellama Varghese vs. Cicey (supra), is not justified in
law. W& hold that Section 12 of the Act has no application
to a case wherein' the proceedings for eviction are not
pendi ng, but on the other hand an order of eviction has been
passed by the court under Section 11(2) (b) of the Act. In a
case where an order of eviction has been passed under
Section 11 (2) (b) of the Act, Section 11(2) (c) alone is
attracted and Section 12 of the Act is "inapplicable".

8. In order to maintain an applicationfor eviction of the
tenant on the ground of default-in the payment of rent, the
proviso to Section 11(2) (b), nandates the |landlord to send
a registered notice to the tenant intinmating the default and
there should be failure by the tenant to pay ‘the rent
together with interest at 6% per  annum and postal charges
incurred in sending the notice within 15 days of the receipt
or the notice or of the refusal thereof. The proviso to
Section 11(2) (b) of the Act is mandatory. Only after
conpliance of the proviso aforesaid, the landlord can apply
to the Rent Control Court, after giving the tenant a
reasonabl e opportunity, should be satisfied that the tenant
has not paid or tendered the rent due by himin respect of
the building as per the ternms of agreenent of tenancy or by
the last day of the nonth next follow ng that for which the
rent is payable, the court can nake an order directing the
tenant to put the landlord in possession of the building. An
order passed wunder Section 11(2) (b) renmins in suspended
animation for a period of one nonth. If within the period of
one month fromthe date of the order passed under Section
11(2) (b) or such further period as Rent Controller Court
may allow, the tenant deposits the arrears of rent wth
interest and cost of proceedings, the court is bound to
vacate the order passed under Section 11(2) (b). The
| anguage of Section 11(2) (b), and the proviso thereto, read
along with Section 11(2) (c) clearly obliges the tenant only
to deposit the arrears of rent (along with interest and cost
of proceedings) for which the landlord is obliged to send
the notice under the proviso to Section 11(2) (b) of the Act
and the court has passed an order on the basis of such cause
of action, wunder Section 11 (2) (b) of the Act. By no
stretch of imagination, the arrears of rent specified in
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Section 11(2) (c) of the Act will take within its fold, the
entire arrears of rent due till the date of deposit, since
the date of deposit wll always be after the date of the
order passed by the court under Section 11(2) (b) of the
Act. In the decision of this Court in Sm. Prakash Mehra vs.
K.L. Mlhotra AR 1989 SC 1652), a somewhat simlar
provision in Delhi Rent Control Act, 1958 (59 of 1958),
Section 14(1) (a) cane up for consideration

"14. Protection of t enant agai nst

eviction - (1) Notwi thstandi ng anythi ng

to the contrary contained in any other

| aw or contract, no order or decree for

the recovery of possession of any

prem ses shall be nade by any court or

Controller in favour of the landlord

agai nst a tenant:

Provided-that ~the Controller nay,

on an application made to him in the

prescri bed manner, nmake an order for the

recovery of ~possession of the prenises

on one or nore of the follow ng grounds

only, namely:-

(a) that the tenant has neither paid

nor tendered the whol e of the arrears of

the rent legally recoverable from him

within two nonths of the date on which a

noti ce of demand for the arrears of rent

has been served on himby the l'andlord

in the manner provided in Section 106 of

the Transfer of Property Act, 1882 (4 of

1882)."

The crucial words, occuring in Section 14(1) (a) to the
effect, "the whole of the arrears of rent", was construed by
this Court tomean only the arrears of rent denmanded by the
notice for paynent of arrears of rent. In para 7 of the
judgrment, this Court held as follows: -

"It is wurged before us by |earned

counsel for the appellant that S. 14(1)

(a) of the Act contenpl ates the paynent

or tender of the whole of the arrears of

rent legally recoverable fromthe tenant

on the date when the denmand notice is

sent including the rent whi ch has

accured after service of the demand

noti ce. When the notice was sent on.7

May, 1976 rent for the nmonths of April

and May 1976 had becorme due, and as two

nonths was given for paynent of the

arrears, it would include also the rent

whi ch had accured during the said period

of two nonths. W are not satisfied that

there is substance in the contention

The arrears of rent envisaged by S

14(1) (a) of the Act are the arrears

demanded by the notice for paynent of

arrears of rent. The arrears due cannot

be extended to rent which has fallen due

after service of the notice of denand."

The observati ons have great rel evance herein.

9. We are of the view that the reasoning and concl usi on by
the Il earned Single Judge of the Kerala High Court, contrary
to our concl usi on her ei nabove, is i ncorrect and

unsustainable in law The Bench decision relied upon by the
| earned Judge Chel l amma  Var ghese vs. Cicey (supra),
construed the words "the arrears of rent" occuring in
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Section 11(2) (c) of the Act, in the light of the provisions
in Section 12 of the Act. The approach so nade is clearly
erroneous. The decisions referred to in Chellama Varghese
case, Francis vs. Jacob (1983 KLT 669), and K. G U. Trust vs.
Shri Ram Chandraji (AIR 1978 SC 287), have nothing to do
with the controversy raised herein. Those decisions only
stated that "rent due" "or entire amount of rent due", wll
i nclude the recovery of rent, which becane tinme barred. That
aspect does not arise herein. W overrule the decision in
Chel | ama Var ghese vs. Cicey.

10. We are of the viewthat the judgment of Radhakrishna
Menon,J. in P. Anil vs. Devaki and others (1991 KLJ 611),
holding that the words,  "the arrears of rent" occuring in
Section 11(2) (c) cannot be anything other than the arrears
of rent nmade nention of in the notice (sent by the |Iandlord
under the proviso to Section 11(2) (b) of the Act) and
cannot be extended to rent which has fallen due after the
service of the notice, represents the correct enunciation of
the |l aw on the subject.

11. The " judgnent of the | earned Single Judge dated
27.10.1994 is set aside and this appeal is allowed. The
order passed by the District Judge in RC. R P. No. 6 of 1985
dated 31.7.1986 is restored. However, there shall be no
order as to costs.




