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ACT:

HEADNOTE

JUDGVENT:
ORDER

The appellant is a returned candidate to the 10th Lok
Sabha from 13, Mdhubani Parlianentary Constituency in
Bi har. The last date for filling nomnations for 'the Lok
Sabha El ections was April 26, 1991. The date of scrutiny was
April 27, 1991. Qut of 61 candidates who filed noninations,
three nom nation papers of Pawan Kunar Pathak, PW4, Lal
Bahadur Singh, PW6 and another cane to be rejected by the
Returning officer during scrutiny. Poll was held on May 23,
1991. Qut of 49 candidates who remained in the contest, the
appel l ant had secured 3,30,111 votes, i.e., 51.91 per cent
as against the nearest candidate Dr. Jagannath M shra who
secured 2,50,020, i.e., 39.31% Rest of the candidates could
not even protect their deposits. The respondent Manoj  Kunar
Jha, an elector filed the election petition imnpugning
rejection of the nom nations of PW4 and PW6 as bad in | aw
The High Court in the inpugned judgnment has @ upheld. his
contention and declared the election of the appellant as
void in E.P. A No.7/1991 dated August 25, 1995 by Patna Hi gh
Court.

In this appeal, the only question is: whether the view
of the H gh court that the Returning Oficer had not
conducted summary enquiry under section 36 of the
Representati on of People Act, 1951 (for short, the "Act’) is
correct inlaw? It is seen that even Pawan Kumar Pathak (PW
4) and Lal Bahadur Singh, PW6 did not feel aggrieved
against the rejection of the nomi nations as they did not
file election petitions though they were exani ned on behal f
of the respondent as wtnesses. The appellant, admttedly,
was not and could not present hinself at the tinme of
scrutiny of nom nati on papers and rejection of the
nom nations. He did not know what had transpired at the tine
of scrutiny and rejection of the nonmination. As regards PW
4, Pawan Kumar Pat hak, the orders of rejection read thus:
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"the proposer nane does not tally

with the name as entered in the

el ectoral roll hence rejected.”

As regards PWG6, it was rejected for the reason given
t hus:

"The nane of the proposer does not

tally with the nane as entered in

the electoral roll hence rejected.”

It is not in dispute that PW4's proposer’s electora
roll number with S No. 413, Part 190 while in his
nom nati on paper he nentioned S. No.113 part 190. La
Bahadur Singh’s proposer nentioned his nanme was in the Part
75 of electoral roll; in fact, it is in Part 74. The
guestion, therefore, is: whether it was necessary for the
Returning Oficer to make a roving enquiry as regards the
correct nunber of the proposers in the nomi nation papers and
the electoral roll. Section 33 of the Act prescribes
procedure for presentation of the nomination on the
appoi nted ‘date by each candidate either in person or by his
proposer, between the specified tine under sub-section (1)
thereof. The nom nation thereof” is to be conpleted in the
prescribed form and signed by the candidate and by an
el ector of the constituency as nandated under Section 31
Under sub-section (4), on the presentation of the nom nation
paper, the Returning Oficer has to satisfy hinself that the
nanes and nunbers of’ the candidate and his proposer as
entered in the nom nation paper are the same as entered in

the electoral roll. The proviso reads as under
"Provi ded that no m snomer or
i naccurate descri ption or
clerical, technical or  printing

error inregard to the nane of the
candi date or his proposer or _any
ot her person, or in regard to any
pl ace, nmentioned in the _electora
roll or the nom nati on paper and
no clerical,technical or printing
error in regard to the electora
roll numbers of any such person in

t he el ect oral roll or t he
nom nati on paper, shall affect the
full operation of the electora

roll or the nom nation paper with
respect to such person or place in
any case where the description in
regard to the name of the person or
place is such as to be commonly

under st ood; and the returning
of ficer shall permt any such
m snoner or inaccurate description
or clerical, technical or printing

error to be corrected and where

necessary, direct that any such

m snoner, i naccurate

description,clerical,technical or

printing error in the electora

roll or in the nomnation paper

shal | be overl ooked. "

Section 36 prescribe the procedure for the scrutiny of
nom nati on paper. Sub-section (1) enphasizes that on the
date of the scrutiny of nom nation paper, the candi dates,
their election agents,one proposer of each candi date, and one
ot her person duly authorised in witing by each candidate
and by no other person, may attend at such time and pl ace as
the Returning O ficer may appoint; and the Returning Oficer
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shall give themall reasonable facilities for exam ning the
nom nati on papers of the candidates which night have been
delivered under Section 33. Under sub-section (2) thereof
the nomination paper shall be exanined by the Returning
Oficer thereafter and he shall decide all objections which
may be made to any nomnation and may, either on such
objection or after such summary inquiry, if any, as he
thi nks necessary, reject any nomnation on any of the
grounds enunerated in clause (a), nanely, whether the
candidate is not qualified or is disqualified for being
chosen to fill the seat or there has been a failure to
conmply with any of the provisions of Section 33 or Section
34 or the signature of the candidate or the proposer on the
nom nati on paper is not genuine. Under sub-section (4), the
returning officer shall not  reject any nomination paper on
the ground of any defect which is not of a substantia
character. Even though no objection is raised by any other
candi date, if the Returning Oficer on his own notion finds
that the defect is of substantial character, he is enpowered
to reject. the nomnation. If any objection is raised, the
candi dat e concerned nmay be allowed tinme to rebut it not
[ ater than the next day but one followi ng the date fixed for
scrutiny, and the Returning Oficer shall record his
decision on the date to which the proceedi ngs are adjourned
as envisaged in proviso to sub-section (5). The Returning
Oficer shall hold, under sub-section (1), the scrutiny on
the date in that behalf and shall not all ow-any adjournnent
of the proceedi ngs except when such proceeding are
interrupted or obstructed by riot- or open, violence or

causes beyond his control. ~Under sub-section. (6), the
Returning O ficer shall endorse on such nom nation paper his
decision accepting or rejecting the same and, if the

nom nation paper is rejected, shall record in witing a
brief statement of his reasons for such rejection, | Under
sub-section (8), imediately after all the nom nation papers
have been scrutinised and decisions, accepting or rejecting
the sanme, have been recorded, the Returning Oficer shal
prepare a list of wvalidly nom nated candi dates, that is to
say, candi dates whose nom nations have been found valid, and
affix it on his notice board. Wat would be a defect of
substantial character is always a question of fact based on
factual matrix on record. Each case is required to be
consi dered on its own backdrop

This Court in a recent judgnent dated 14.3.1996 in C A
No. 6478/ 95 (Rafiqg Khan & Anr. v. Lazm -~ Narayan Sharma)
reviewed the entire case |law and held that:

"Unl ess the defect is one which can

be per se noticed and corrected at

the stage of section 33(4) or |later

at the stage of section 36(4)

wi thout the need to refer to

various other docunments the sane

cannot be said to be of a non-

subst anti al character. In the

instant case also the defect as to

the number could have been said to

be not of a substantial character

if the appellant had shown that the

nane of the proposer appeared on

the very same sheet at seria

nunber 138 instead of 136 i.e. Only

two steps away. In that case one

can say that the Returning Oficer

could have verified the sane if he

had exercised due diligence. In
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such a situation even if the
appel l ant had his proposer absent
the court could have taken the view
that the defect was not of a
substantial nature. But the defect
cannot be noti ced unl ess the
Returning Officer is required to
sift t hrough vari ous ot her
docunents or the voters list or is
required to undertake an enquiry as
to whether the proposer’s nane
appears anywhere else in the voters
list. The defect nay not be one
capabl e of being cured without the
assi stance of the candidate or his
proposer and in such a situation he
woul d be justified in rejecting the
nom nati on paper.. In the ‘instant
case since there is no evidence to
suggest that the nane of « the
pr oposer —appear ed on that wvery
sheet at serial nunber 138 instead

of 136 in the electoral roll, we
find it difficult to find fault
with the rejection of the
nom nati on paper’ by the Returning
Oficer."

Under Section' 36(4) of the Act,the Returning Oficer
shall not reject any nonination paper on the ground of any
defect which is not  of a -substantial character. Under
Section 36(1), the Returning Oficer has the power to
conduct an enquiry. It is settled lawthat it is a sumary
enquiry. Wien the Returning O ficer scrutinize the
noni nati on paper, the parties or the nom nees are required
to be present and if they seek Iliberty to place the
necessary material, the Returning Oficer is enjoined to
adjourn the case to the next day. In case they are able to
pl ace the necessary material and satisfy the “Returning
Oficer of the correctness of the enrollment as a candidate
or the address of the nominee, the Returning Oficer would
consider the same. But he is not expected to sift the
evidence and find the placenment in the electoral roll, the
nane and particul ar of the nom nee.

In this case, PW 4 and 6 who were the candidates and
had filed their nom nations, though admittedly were present,
did not ask for an opportunity nor attenpted to satisfy the
Returning Officer as to the correctness of the particulars
furni shed by them in the nomnation papers of their
proposers. Therefore, the Returning O ficer was not expected
to nake a roving enquiry to find out whether the nanes of
the proposers found place in the electoral roll. It is the
duty of the candi date/proposer to satisfy the Returning
officer. It was suggested to the w tnesses, PW 4 and 6,
that they were only dummy candi dates and had no interest in
the election and that in the event Dr. Msra was
unsuccessful at the election, they would be used as a neans
to unsettle the election of the appellant.

We find force in the suggestion. It was suggested that
Dr. Msra had borne their travel expenses to attend the
Court for giving evidence. It is an admitted position that
they did not even know the result of the election and the
person who succeeded in the election. In other words, they
did not even make any attenpt to know the result of the
el ection, apart fromthe fact that they did not file even
the election petition. Under these circunstances, it would
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appear that PWs 4 and 6 were only dummy candi dates to be
used as reserve material to inpugn the election of the
returned candidate in the event the election result went
agai nst any unsuccessful candi date.

Accordingly, we hold that the H gh Court was not right
in declaring the election of the appellant as void on the
ground that the nom nations of PW 4 and 6 were not valid in
I aw.

The appeal is accordingly allowed with costs quantified
at Rs.15,000/-. The judgrment of the High Court is set aside.
The el ection petition stands dism ssed.




