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ACT:

Bengal Mbney-Lenders Act, 1940 (Bengal “Act X of 1940), s. 36
Scope of-Court whether conpetent to make an enquiry that
decree-hol der on record is benam dar for another person.

HEADNOTE

Held, that in a proceeding under s. 36 of the Bengal ~ Mney-
Lenders Act, 1940, it is not conpetent to the court” to go
behi nd the decree and enbark on an enquiry as to whether the
decree-hol ders on record were in fact benamdars for another
per son.

Scope of s. 36 of the Act discussed.

Renula v. Manmatha (72 1. A 156) and Bank of Conmerce  Ltd.
v. Amulya Krishna Basu Boy Chowdhury ([1944] F.C.R 126)
referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 130 and
131 of 1951.

Appeals from the Judgment and Decrees, dated the 12th
August, 1948, of the Hi gh Court of Judicature at Calcutta in
Appeal s from Origi nal Decrees Nos. 214 of 1942 and 231 of
1943 arising fromthe Decrees, dated the 16th June, 1942, of
the Court of the Subordinate Judge, Burdwan, in Money Suit
No. 261 of 1932/ M scell aneous Case No. 132 of 1941 and
Money Suit No. 262 of 1932/ M scel | aneous Case No. 131 of
1941.

N. C. Chatterjee (A K Dutt and Sukumar Ghose, with him
for the appellant.

Mannmohan. Mukherjee and P. K. Chatterjee for respondent No.
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1954. WMarch 12. The Judgnent of the Court was delivered by
MUKHERJEA J.-These two anal ogous appeals, which are
between the sane parties and involve the sanme points in
di spute, are directed against a comon judgnent of a
Di vi sion Bench of the Calcutta H gh Court dated the 12th of
August, 1948, by which the |earned Judges affirnmed, in
appeal, the decision of the Subordinate Judge of Burdwan
passed in two anal ogous proceedi ngs under section 36 of the
Bengal MoneylLenders Act. The facts material for our present
purpose lie wthin a narrow conmpass and may be stated as
follows: The principal respondents are certain i dol s,
represented by their managi ng Shebait Ram Govi nda Roy. The
idols are the famly deities of the Roys of Bonpash in the
district of Burdwan, and the number of Shebaits being very
large, there is a recognised usage in this famly that the
seni ornost nenber anpngst the descendants of the founder
acts ~as the mmnagi ng Shebait and it is he who nmanages the
endowed ‘properties and | ooks after the due perfornance of
the worship of the idols. It is not disputed by the parties
that it is within the conpetence of ‘the managi ng Shebait to
borrow noney to neet the necessities of the idols and to
execut e such docunents as may be necessary for that purpose.
Admittedly Adwaita Charan Roy was the managi ng Shebait of
the deities from 1926-to 1930 and as Shebait, he executed a
Hatchita in favour of one Nanitosh Chakraborty sone tine in
April, 1928, on the basis of which he received advances of
noney fromtime to time fromthe latter. The last entry in
the Hatchita was made in March, 1929, and the total anount
borrowed up to that date came up to Rs. 3,801. Adwaita died
in Mrch, 1930, and after his death, Satish  Chandra Roy
becare the nanaging Shebait and continued to act - as such
till his death in 1940. There was an adjustnment of accounts
bet ween Nanitosh, the creditor,in whose favour the | Hatchita
was executed, and Satish Chandra, the managi ng Shebait some
time in Cctober, 1931, and a sumof Rs. 5,068, having been
found due to the
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creditor, Satish Chandra gave hima renewed Hatchita for
that anmount. It appears that while Adwaita was still _the

managi ng Shebait, a suit was instituted by sone of his co-
Shebaits to renove himfromhis office and pending the
hearing of the suit, Ranjanaki Roy, another co-Shebait, ~ was
appoi nted a Receiver of the debutter property by the court.
Wth the perm ssion of the court, Ranjanaki borrowed from
the sane Nanitosh Chakraborty -three suns of nobney on three
di fferent prom ssory notes executed respectively on the 27th
Sept enber, 1929, 1st Cctober, 1929, and 14th January, /1930.
The suit was eventually dism ssed for non-prosecution after
Adwaita’'s death. Nanitosh died in 193 1, and in-1932) his
two sons Aditya and Dhirendra, who figure as respondents 14
and 15 in these appeals, instituted two noney suits ' against
Satish Chnandra, the managi ng Shebait, in the Court of the
Subordi nate Judge, Burdwan, being Mney Suits Nos. 261  and
262 of 1932, for recovery of the noneys due in respect of
the Hatchita and the promissory notes nentioned aforesaid.
Both the suits were decreed on the basis of a conprom se
dated the 23rd July, 1933, and two consent decrees were
passed, one for a sumof Rs. 5,800, and the other for Rs.
2,200, both payable in sixteen yearly instalnents with a
further stipulation that in default of paynent of any one of
the instal ments, the whole or bal ance of the decretal anount
woul d becone due and payable in each. The instalnents not
having been paid in either of the cases both the decrees
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were put into execution. In Execution Cases Nos. 76 and 77
of 1936, arising out of Money Suits Nos. 261 and 262 of
1932, the properties nmentioned in Schedule Ka in each case
were put up to sale and they were purchased ostensibly by
the two decreehol ders Aditya and Dhiren. Three years |later,
Execution Cases Nos. 17 and 18 of 1939 were started again in
connection with the said decrees and this time the
properties specified in Schedule Kha were attached and put
up to sale and they were al so purchased by the Chakraborty
decreehol ders. Finally, in Execution Cases Nos. 163 of 1939
and 5 of 1940, the properties described in Schedule GA were
sol d and
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they were, knocked down to Srimati Oranba Sundari Dasi, who
figures as the appellant in the appeals before us and who,
it my be noted, is the wife of Aghore Nath Roy, a son of
Adwai ta, the forner managi ng Shebait of the debutter estate.
Subsequently, the decreehol ders, who purchased Ka and Kha
Schedul e ‘properties sold themby a registered Kobala to the
said Oranba Sundari Dasi on the 26th of July, 1940. The
result, therefore, was that the properties described in the
three Schedul es came to vest in Oranba Sundari, the wife of
Aghore Nath Roy. On the 28th August, 1941, the deities
represented by sonme of the Shebaits filed two applications
under section 36/(6) (a) (ii) of the Bengal Mney-Lenders
Act praying for the reopening of the two conpromi se decrees
mentioned aforesaid and the passing of. -new installnent
decrees in accordance with the provisions of the Act. There
were prayers also for restoration. to the deities of all the
properties nmentioned in Schedul es, Ka, Kha and Ga which were
purchased in execution of the decrees. The " princi pa

opposite parties to these proceedi ngs were the Chakraborty
decreehol ders, Oranmba Sundari, the ostensible purchaser, and
Aghore Nath Roy, her husband.

The allegations in the applications, in substance, were
that the Chakrabortys were nmere benam dars for Aghore Nath
Roy, who was the real |ender and the real decreeholder in
both these suits. It was al l'eged that Aghore’ Nath Roy
pur chased t hese properties in_ the benami of the
decreehol ders in two out of the three execution proceedi ngs
and in the benam of his wife Oranba Sundari in-the third.
The subsequent Kobal a executed by the Chakrabortys in favour

of Oranba . Sundari was also asserted to be a fictitious
conveyance made in favour of Aghore Nath Roy in the nane of
his wife. In these circunstances, the  judgnent-debtors

prayed that they were entitled to have the two conprom se
decrees reopened and on the passing of new instal nent
decrees to have the properties, which were in possession of
the real decreehol der, restored to the deities.in terms of
section 36(2)(c) of the Bengal Money-Lenders Act. The tria
j udge deci ded
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in favour of the judgnent-debtors and granted their ' prayers
in both the applications. Oders were nade for reopening of
the decrees and nmaking of fresh decrees in their places in
accordance with the provisions of the Bengal Money-Lenders

Act . Direction was also given for restoration of the
properties nmentioned in Schedules Ka, Kha and Ga to the
deities under the provision of section 36(2)(c). Agai nst

this decision, Oanba Sundari took two appeals to the High
Court of Calcutta and the |earned Judges, who heard the
appeals, affirned the decision of the court below and
di smissed both the appeals. Oanba Sundari has now cone up
in appeal to this court on the strength of a certificate
given by the Hi gh Court under sections 109 (a) and 110 of
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the Gvil Procedure Code.

M. Chatterjee who appeared in support of the appeals, has
not chal | enged bef ore us the findings of fact
concurrently arrived at by the courts below, viz.,that the
appel l ant Oranmba Sundari was a mere benamidar for her
husband Aghore in respect of the purchase of Ga Schedule
properties in court sale, and also that the Kobala executed
by the Chakrabortys in her favour on July 26, 1940, was a
fictitious transaction. The point, which he has pressed for
our consideration, is that in a proceeding under section 36
of the Bengal Mbney-Lenders Act, it is not open to the court
to go behind the decree and | aunch an enquiry as to whether
the decreeholders on record were in fact benamdars for

anot her person. In other words, the contention is that,
even if Aghore was proved to have advanced the nopney upon
whi ch the Chakrabortys obtained the decrees, in reopening

the decrees and in working out-the rights of the parties in
accordance w th the provisions of the Bengal Money-Lenders
Act the court could treat the Chakrabortys alone as the
decreehol ders. For a proper deternmination of this point, it
is necessary to examne the scope of section 36 of the
Bengal Mboney-Lenders Act and-the reliefs which the Court is
conpetent to grant in terns of that section

Section, 36 of the Bengal Mney-Lenders Act sets out the
various powers which the court can exerci se,
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if it has reason to believe that the exercise of one or nore
of the powers wll give relief~ to the  borrower as

contenplated by the Act; and one of the powers, which is
mentioned in clause (a) of sub-section (1) of the section is
to reopen any transaction and take an account - between the
parties. The drafting of section 36 is indeed obscure and
sonmewhat clunmsy, but it is clear, as the Privy Council (1)
has pointed out, that the power of reopening a transaction

as contenplated by the section, extends to reopening of

decrees as well. Sub-section (2) of section 36  contains
detailed provisions as to what the court may or nay not do
when a decree is reopened. It cannot be disputed that the

court reopens a decree under section 36(2) only for the
purpose and so far as it is necessary to giverelief to the
borrower in the manner provided for in the Act, nanmely, to
release himfromall liability for interest -in excess of
the limts prescribed by section 30 of the Act. A new
decree is passed only for the purpose of substituting the
nmet hod of accounting sanctioned by the Act for t he
cal cul ati ons upon which the original decree was passed and
to give an opportunity to the judgment-debtor to pay the
decretal dues thus ascertained by instal ments. | But save and

except for these, the old decree as well as the
adj udi cations nade thereunder are not wiped out ~and the
parties are not relegated to their rights and Lliabilities

under the original cause of action (2). How the rights of
the parties are to be adjusted and worked out when a ‘decree
hat; been reopened has been dealt with exhaustively in _the
several clauses of section 36 (2) of the Bengal Money-
Lenders Act, and an exam nation of these clauses makes it
clear to our nminds that an enquiry as to whether the decree-
hol der was in fact a benami dar for another person in respect
of the decree, does not cone within the purview of these
provisions. Clause (a) of section 36(2) enpowers the court
to pass a new decree in accordance with the provisions of
the Act. Qoviously, this new decree is to be passed in
favour of the original decreehol der and only the
cal cul ati ons upon which the old

(1) Vide Renula v. Manmatha, 72 |.A. 156.
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(2) Vide Bank of Commerce Ltd. v. Amulya Krishna Babu Roy
Chowdhury [1944] F.C. R 126.
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decree was based would be changed by substituting the
statutory method of accounting in place of what rested upon
the contract between the parties. Causes (b) and (O
contenplate cases where properties have been sold in
execution of the original decree. |If the purchaser is the
decreehol der, hinmself and he is in possession of the
property when the decree is reopened, it is incunbent upon
the court to order restoration of these properties to the
j udgrent - debt or under clause (c). |If, on the other hand,
the properties had been acquired by strangers either by
purchase at the execution sale or from the decreehol der
purchaser, their interests would be protected if they have
acquired these rights bona fide as contenplated by clause
(b). Under cl ause (d), the court has to order the paynent
of the decretal ampunt in such instalnents as it thinks
proper, ~‘and clause (e) further inposes a duty on the court
to give adirection in such cases that if there is default
in the paynent of any one of the instal nents, the properties
restored to the judgnent-debtor under clause (e) would be
put back into the possession of the decreehol der. It is
quite true that the object of restoring possession of the
properties sold in execution of the decree to the judgnment-
debtor is to enable the latter to pay off the decretal dues,
but it is to be remenbered that the sale itself is not
annul l ed, and in case of default in payment of any of the
instal ments, the properties are returned to the decreehol der
pur chaser. We agree that ~if the purchaser is a nmere
benam dar for the decreeholder, clause (b), subsection (2)
of the section would not afford protectionto him in any
way. He coul d not be regarded as a person other ‘than the
decreehol der acquiring rights bona fide as contenplated by
that clause. For-the purpose of giving effect to clauses
(b) and (c), therefore, the court has not only the right but
is under a duty to nake an enquiry as to whether the
ostensi ble purchaser at the execution sale, or the / person
who purports to have acquired an interest therein under a
subsequent transfer fromthe decreehol der —purchaser, has
bonafi de acquired such rights within the nmeaning of clause
(b). But we do not agree with the | earned
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Judges of the Hi gh Court that in making a new decree under
clause (a) of section 36(2) and giving the judgnent-debtor
consequential relief under clause (c) of ‘the sub-section

the court can at all enter into the question as to whether
the decreeholder on record is hinmself a ‘benam dar for
another person in respect of the decree. Such enquirty, it
seens to us, is altogether outside the purview of the
different clauses of section 36(2) of the Bengal @ Money-
Lenders Act. These provisions do not recognise any other
decreehol der than the one in whose favour the origina

decree was passed. It is between him and the judgnent-
debtor that the rights are to be adjusted in accordance with
the provisions of the Act; to himwould the instal nents have
to be paid under the new decree, and he alone would be
conpelled to restore the properties which he had purchased
in execution proceedings. None but the decreeholder on
record can give a valid discharge or record satisfaction of
the decree. This being the position, it is altogether
imuaterial, in our opinion, that it was Aghore, the husband
of the appellant, who, really advanced the noney upon which
the decrees were obtained. W nust treat the Chakrabortys
and the Chakrabortys al one as the decreehol ders and see to
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what extent the provisions of the Act could be applied

against themin the circunstances of the present case. So
far as the properties described in Schedules Ka and Kha are
concerned, it is not disputed that they were purchased by

the decreehol ders thenselves. No price was actually paid by
the decreeholders, but the sale proceeds were set off
agai nst the decretal dues. The decreeholders, therefore,
nmust be deened to be the purchasers of these properties
within the nmeaning of clause (c) of section 36(2); and as
the subsequent conveyance of these properties in favour of
Oranba  Sundari, the appellant, has been held by both the
courts belowto be a fictitious transaction, we nust hold
that Oanba Sundari did not bona fide acquire any right
whi ch coul d be protected under clause (b) of section 36(2).
Wth regard to these properties, therefore, the order for
restoration of possession made by both the courts bel ow
shoul d stand. As regards Ga
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Schedul e properties, however, — Oanba Sundari was the
purchaser at the execution sale and whet her or not the nobney
for such purchase was paid by her husband becones
i material . This was not the property purchased by the
decreehol ders and there is no proof of the decreeholders
being in possession of the sane either. by thenselves or
through Oranba Sundari. |In these circunstances, clause (e)
of section 36(2) cannot be attracted in favour of judgnent-
debtors so far 'as this property “is concerned and the
possession of it 'nust remain wth the appellant. We,
therefore, allow the appeal in part and set aside the order
for restoration of possession made by the courts below in
respect to the Ga Schedule property. The rest of the
deci sion of the Hi gh Court will stand. ~ W nake no order as
to costs of these appeals.

Appeal partly all owed.




