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CASE NO.:
Appeal (civil) 2086-2087 of 2004

PETI TI ONER
The Vyal i kaval House Buil ding Co-Op. Soci ety by its Secretary

RESPONDENT:
V. Chandrappa & O's

DATE OF JUDGVENT: 02/02/2007

BENCH
G P. Mathur & A K. Mathur

JUDGVENT:
JUDGMENT
A K. MATHUR, J.

These appeal s-are directed agai nst the order passed
by the Division Bench- of the Karnataka Hi gh Court at
Bangalore in Wit Appeal No.2294 of 1999 dated 17.1.2000
whereby the Division Bench of the H gh Court has set aside
the order dated 11.11.1998 in Wit Petition No.30622 of 1998
passed by | earned Single Judge for the reasons nentioned in
Wit Appeal No.2188 of 1998 disposed of by the Division
Bench of the High Court on 17.1.2000 and the order dated
22.3. 2002 passed by the DivisionBench in the Review Petition
No. 156 of 2000 in W A. No.2294 of 1999.

This case has a chequered history, therefore, in
order to deal with it, it will be necessary to refer to certain
facts. A notification was issued on 22.12.1984 under Section
4 of the Land Acquisition Act, 1894 (hereinafter to be referred
to as '"the Act’) for acquiring 176 acres and 5 guntas of land in
Nagavara village of Bangal ore North Tal uk. Decl aration under
Section 6 of the Act was issued on 21.2.1986 and the award
was passed on the basis of the aforesaid notification on
16.11.1987. It was alleged that the possession of the |and
was taken on different dates up to the year 1992. It was
al | eged that possession of 31 acres and 21 guntas of land
including an area neasuring 1 acre and 25 guntas situated in
Survey No. 78/ 4 of Nagavara village was taken on 6.8.1988.
Aggri eved against the aforesaid notification and the award
private petitioners filed wit petition assailing the validity
thereof on variety of grounds. It was alleged that this |and
nmeasuring 8 acres and 2 guntas was owned jointly by a famly
conprising 5 brothers, nanely; Pattadi Haumant happa,

Pattadi Venkat eshappa, Pattadi Nannappa, Pattad

Lakshmai ah and Pattadi Nagappa, all deceased and survived

by their legal heirs, who filed the wit petition. The main
grievance of these petitioners was that this notification was
very adversely commented by the Karnataka H gh Court in the
case of Narayana Reddy. V. State of Karnataka [ |LR 1991 Kar.
2248] and the decision of the Division Bench of the

Karnat aka H gh Court in Wit Appeal Nos.2336-2343 of 1997

and connected matters which were di sposed of on 5.3.1998. In
that judgment it was held that the whole acquisition
proceedings stand vitiated on account of fraud, the appellant
Society was al so found to be not bonafide housing society,
therefore, on the basis of the sane reasoning the present
notification was also challenged and it was urged that the

i mpugned notification also suffered fromsanme vice of mala
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fide, therefore, it should be quashed. It was alleged that the
delay in approaching the Court was irrel evant since the

validity of the same notification in which other |ands were
acquired along with the present |and has been found to be

voi d.

This wit petition was contested by the appell ant -
soci ety as respondent and it was alleged that it was
hopel essly barred by tine being delayed by 14 years and it
was al so subnmitted that the wit petitioners had participated
in the inquiry under section 5A of the Act and have al so
recei ved substantial anmount fromthe appellant-society
pursuant to the agreenent executed in their favour. Learned
Si ngl e Judge dismissed the wit petition on the ground of
bei ng hopel essly barred by time and the wit petitioners
participated in the proceedings therefore they have acqui esced
in the matter. Aggri eved against this order passed by |earned
Singl e Judge, a wit appeal was filed by the respondents which
cane to be al l'owed by the Division Bench for the reasons
nentioned in another wit appeal decided by the sane
Di vi si on Bench headed by the Chief Justice of the H gh Court
on 17.1.2000. In that wit appeal the Division Bench held
that the entire acquisition on behalf of the appellant-society
was actuated with fraud -as held in Narayana Reddy v. State
of Karnataka [ILR 1991 Kar.2248]. |In that case it was held as
follows :

" ‘As seen fromthe findings of
G V.K Rao Inquiry Report, in respect of five
respondent societies and the report of the Joint
Regi strar in respect of \Vualikaval House
Bui | di ng Co-operative Society, these Societies
had indulged in enrolling | arge nunber of
menbers illegally inclusive of ineligible
menbers and had al so indul ged in enrolling
| arge nunber of bogus nenbers. The only
inference that is possible fromthis is that the
of fice bearers of the societies had entered into
unholy alliance with the respective agents for
the purpose of making nmoney, as submitted for
the petitioners otherwise, there is no reason as
to why such an Agreenment shoul d have been
brought about by the office bearers of the
Soci ety and the agents. Unless these persons
had the intention of maki ng huge profits as
all eged by the petitioners, they would not have
i ndulged in enrolnent of ineligible and bogus
menbers. The circunstance that w thout
considering all these relevant materials the
CGovernment had accorded its approval, is
sufficient to hold that the agents had prevail ed
upon the CGovernnent to take a decision to
acquire the lands without going into all those
rel evant facts. The irresistible inference flow ng
fromthe facts and circunstances of these cases
is, whereas the poser conferred under the Land
Acqui sition Act is for acquiring lands for
carryi ng out housing schene by a housing
society, in each of the cases the acquisition of
lands is not for a bona fide housing schene
but is substantially for the purpose of enabling
the concerned office bearers of respondent-
societies and their agents to indulge in sale of
sites in the guise of allotment of sites to the
Menbers/ Associ ate menbers of the society to
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nake noney as all eged by the petitioners and
therefore it is a clear case of col ourable exercise
of power. Thus the decision of the Governnent

to acquire the lands suffers fromlegal nala

fides and therefore the impugned Notifications

are liable to be struck down."

In view of aforesaid observation, their Lordships of

Di vi sion Bench held that since the acquisition was colourale
exerci se of the power, therefore, delay cannot be a good
ground to dismiss the wit petition. The said judgment of the
Di vi sion Bench of the Hi gh Court of Karnataka was affirmed

by this Court in Special Leave Petition Nos.(c)..CC 525-532 of
1999 and Special Leave Petition Nos.(c) ..CC 504-522 of 1999
decided on 14.7.1999 and it was held that the appellant-
society is a bogus house building society and accordingly, the
order passed by the | earned Single Judge was set aside by

Di vi sion Bench. ~Agai nst the order of the Division Bench

passed in Wit Appeal No.2294 of 1999 a review petition was
filed which was disnissed on22.3.2002. Hence both these
appeal s.

Learned counsel for the appellant urged before us
that the view taken by the Division Bench of the Hgh Court is
not correct as the Division Bench should not have condoned
the inordinate delay / of 14 years and secondly, |earned
counsel further submtted that the respondents herein being
the beneficiary had entered into an agreenent of sale and had
accepted the whol e anpbunt not to file objections under Section
5A of the Act for acquiring the aforesaid |and. Learned
counsel for the appellant has enphasi zed that the D vision
Bench has gone wong in setting aside the order of the
| earned Single Judge as the | earned Single Judge has
di scussed the factual controversy in greater detail

As against this, |earned counsel for the respondents
submitted that there was not one (judgment but there are
nunber of judgnents in which such acquisition of | and has
been set aside. Learned counsel for the respondents invited
our attention to two decisions of this Court -in the case of
H M T. House Buil ding Co-operative Society v. Syed Khader &
Os. [ (1995) 2 sCC 677] and H M T. House Building Co-
operative Society v. M Venkatswamappa & Ors. etc. etc.

[(1995) 3 SCC 128] in which simlar societies filed Specia
Leave Petitions and this Court affirmed the order of the

Kar nat aka Hi gh Court and held that the whole exercise of
acquiring the land by various societies including the present
appel | ant-soci ety was actuated with mala fide and quashed al
acquisitions. 1In this connection, a reference may be nade to
H M T. House Buil ding Co-operative Soceity’s case (supra)
wherein the simlar question was raised by the Co-operative
Society like the appellant herein and in that context their
Lordshi ps framed the question in paragraph 18 of the

j udgrment whi ch heads as follows :

" 18. Now t he question which is to be
answered is as to whether in view of the
definition of "public purpose" introduced by the
af oresai d Arendi ng Act 68 of 1984 in Section
3(f)(vi), is it open to the appropriate CGovernnent
to acquire land for cooperative society for
housi ng schene wi t hout naking proper enquiry
about the nenbers of the society and w t hout
putting such housing cooperative society to
termin respect of nature of construction, the
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area to be allotted to the nmenbers and
restrictions on transfer thereof ?"

Thi s question was answered by their Lordships in paragraphs
21 & 22 which reads thus:

" \005That is why the franers of the Act
have required the appropriate Governnent to
grant prior approval of any housing schene
presented by any cooperative society before the
| ands are acquired treating such requirenent
and acquisition for public purpose. It is
i ncunmbent on the part of the appropriate
Government while granting approval to
exam ne di fferent aspects of the natter so that
it may serve the public interest and not the
i nterest of few who can as well afford to acquire
such | ands by negotiation in open narket.
According to us, the State Governnment has not
granted the prior approval in terns of Section
3(f)(vi) ‘of 'the Act to the housing schene in
guesti on. -The power under Section 4(1) and 6(1)
of the Act has been exercised for extraneous
consi deration and at the instance of the
persons who had no role in the decision-making
process \ 026 whether the acquisition of the |ands
in question shall be for a public purpose. This
itself is enough to vitiate the whol e acquisition
proceedi ng and render the sane invalid."

22. In the present case there has been
contravention of Section 3(f) (vi) of the Act

i nasmuch as there was no prior approval of the
State CGovernnent as required by the said
section before steps for acquisition of the |ands
were taken. The report of Shri G'K V.Rao points
out as to how the appell ant-Society admtted

| arge nunber of persons as nenbers who

cannot be held to be genuine nenbers, the sole
obj ect being to transfer the | ands acquired for
“public purpose", to outsiders as part of
conmer ci al venture, undertaken by the office-
bearer of the appellant-Society. W are in
agreenment wit the finding of the H gh Court that
the statutory notifications issued under
Sections 4(1) and 6(1) of the Act have been

i ssued due to the role played by Ms.

S. R Constructions, Respondent No.11. On the
materials on record, the Hi gh Court was
justified in comng to the conclusion that the
proceedi ngs for acquisition of the |Iands had not
been initiated because the State Governnent

was satisfied about the existence of the public
pur pose but at the instance of agent who had
collected nore than a crore of rupees for getting
the |l ands acquired by the State Government."

Simlarly, in H MT.House Building Cooperative Society

((1995) 3 SCC 128] in which the present appellant was one of
the societies, which challenged the order of the Division
Bench of the High Court of Karnataka, their Lordships

di sm ssed the Special Leave Petition follow ng the judgnent in
H M T. House Buil ding Cooperative Society (supra). In
paragraph 3 of the judgnent while dealing with the facts of
this society their Lordshi ps observed that this society had
advertised inviting persons who want to have mansions in the
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city of Bangal ore and had al so given the nanes and addresses
of the representative at Dubai. It was held that on the basis of
the aforesaid material the High Court has rightly cone to the
conclusion that the society itself was not bona fide house
bui | di ng soci ety and accordi ngly, the order passed by the Hi gh
Court setting aside the acquisition of the | and was uphel d by
this Court and the SLP was di sm ssed. Paragraph 3 reads as
follows :
" 3. Lands on basis of the notifications
i ssued under Sections 4(1) and 6(1) of the Land
Acqui sition Act, had been acquired for the
petitioner-House Buil ding Society, treating the
said acquisition to be for a public purpose. No
order of the State Governnent as required by
Section 3(f)(vi) granting prior approval for
acqui sition of the I ands in question for the
housi ng schene of the petitioner-society has
been produced. The petitioner-Society had al so
entered into an agreenent with the contractor
nore or l'ess on the sanme terns and conditions
as was in-the case of HMI House Building
Cooperative Society, assuringthat the lands in
guestion shall be acquired on basis of the
notification issued by the State CGovernnent
under Sections 4(1) and 6(1) of the Act. The
Hi gh Court in its inpugned judgnent has given
details of the allegations nade against the
petitioner-Society regarding collection of huge
amounts fromdifferent applicants for site who
were not even nmenbers of the Society and how
the Society had entered into-an agreenment wth
agents, who with their influence have got the
| ands acquired. The H gh Court has also
referred to an advertisenment issued by the
petitioner-Society inviting persons who want to
have mansions in the city of Bangalore. It also
gave the nane and address of a representative
at Dubai. On basis of the aforesaid material s,
the Hi gh Court has cone to the conclusion that
the society itself was not a bona fide House
Bui | di ng Society. The Hi gh Court has also
recorded a finding that the notificati ons under
Sections 4(1) and 6(1) of the Act had been
i ssued at the instance of the agents appointed
by the petitioner-Society, to whom huge
anmounts had been paid for influencing the
CGovernment to issue the aforesaid notifications.
M. Ramaswary, appearing for the petitioner-
Soci ety purported to distinguish this case on
facts fromthe case of HMI House Buil di ng
Cooperative Society. But according to us, the
facts of the present case are sinlar to the case
of HMI House Buil di ng Cooperative Society and
there is no scope to interfere with the order of
the Hi gh Court, quashing the notifications
under Sections 4(1) and 6(1). Accordingly, the
speci al leave petitions filed on behalf of the
petitioner-Society are disnm ssed. No costs."

Learned counsel for the respondents has al so invited our
attention that sane notification was set aside by the Hi gh
Court and the said order of the High Court was al so upheld by
this Court by dismissing the S.L.P.(c) No.6196 of 1998 on
7.4.1998 and S.L.P.(c) ..CC 495-a498 of 1999 on 14.7.1999
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concerning the very sane appel |l ant society. In this
background, when the acquisition has been found to be totally
mal a fide and not for bona fide purpose, the ground of del ay
and acqui escence in the present case has no substance.

Learned counsel for the appellant tried to persuade us that as
the anmpunt in question has been accepted by the respondents,

it is not open for themnowto wiggle out fromthat agreenent.
It may be that the appellant nmight have tried to settle out the
acquisition but when the whole acquisition emanates fromthe
aforesaid tainted notification any settlenent on the basis of
that notification cannot be validated. The fact renains that
when the basic notification under which the present land is
sought to be acquired stood vitiated then whatever nobney

that the appellant has paid, is at its own risk. Once the
notification goes no benefit  could be derived by the appellant.
W are satisfied that issue of notification was nala fide and it
was not for public purpose, as has been observed by this

Court, nothing turns on the question of delay and

acqui escence. ~ Learned Counsel for respondents raised other
pleas |like decree for partition was granted anong brothers &
they were not nmade parties, we are not going into those
qguestions when we are satisfied that when acquisition stand
vitiated on account of mala fide, nothing remains further

In the light of the discussions nade above, the view

taken by the Division Bench of the H gh Court of Karnataka in
the i npugned judgment is correct and we uphol d the sane

and dism ss both the appeals. No-order as to costs.




