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ACT:

Del egati on of ~power-Whether includes delegation of
duties necessary for exercise of the power-Bonbay Tenancy
and Agricultural Laws Act, 1948 (Bom 67 of 1948), ss. 65,
83.

HEADNOTE:

A notice was served by the appellant-State inviting the

attention of the respondents to the fact t hat t he
agricultural lands of which they were the owners had
remained fallow, and intimating to themthat the appellant
woul d resume managenent of the saidlands under s. 65 of the
Bonbay Tenancy and Agricultural Laws Act unless the
respondents took steps to bring themunder cultivation in
the following agricultural season. It appears that /later,
an enquiry was nade under the orders of the Deputy Coll ector
as a result of which he passed an order wunder s. 65
directing that the I ands should be resuned by the State for
cultivation. Having failed in their efforts to get the
order of the Deputy Collector altered, the respondents filed
a suit for a declaration that the order passed by the Deputy
Collector was illegal and void and that it could not
di spossess them of the | ands which belonged to them " Me
suit was dismssed. The respondents appealed to the  Hi gh
Court and it found that on a fair and reasonabl e
construction of s. 65(1) read with s. 83, the appellant
could delegate its powers prescribed by s. 65(1), but  could
not delegate its duty incidental to the exercise of the said
power, and as it reversed the decree passed by the ‘tria
Court. On appeal by special |eave :
HELD : (i) Section 83 authorises the delegation not only  of
the powers nentioned by it, but also the duties or functions
which are incidental to the existence of the powers and are
integrally connected with them[216 A-B]

Edward Liso Mingoni V. Attorney-Ceneral of Northern

Rhodesia, [1960] 2 WL.R 389, referred to

(ii) Section 65(1) does not require that the Deputy
Collector mni himself go to the agricultural fields and
enquire on the spot whether they were lying fallow. He nay,
if he so desires, record evidence hinself, or the recording
of the evidence and the actual inspection on the spot can be
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left to sone subordinate officer. The report of such |oca
i nspection and the record of the evidence collected in that
behal f woul d be forwarded to the Deputy Collector, and that
would be the material oil which he would hold the enquiry
hinsel f. This procedure does not involve any del egati on at
all. [217 H, 218 B; 217 GH.

Allingham V. Mnister of Agriculture and Fisheries, [1948]
1 AB. E. R 780, distinguished.

Nat hubhai Gandabhai Desai V. State of Bonbay & Os. |I.L.R
[ 1955] Bom 407, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 269 of
1962.

Appeal by special leave fromthe judgment and decree
dated Cctober 5, 1959 of the Bonbay H gh Court in First
Appeal No. 712 of 1955.

212

S. G Patwardhan and B. R°G K. _Achar, for the appellant.
G S. Pathak and Naunit Lal, for the respondents.

The Judgrment of the Court was delivered by

Gaj endr agadkar C. J. Wiat is the scope and effect of the
provi sions contained in section 65 read with S. 83 of the
Bonbay Tenancy and Agricultural Lands Act, 1948 (No. 67 of
1948) (hereinafter called the Act), that is the short
guestion which arises for our decision in this appeal. The
four respondents are the owner of certain agricultural |ands
in Deokhope in Tal uka Pal gharin Maharashtra. On the 23rd
June, 1951, a notice was served by the appellant, State of
Bonbay (now Maharashtra), inviting the attention of the
respondents to the fact that the agricultural |ands of which
they were the owners had remained fallow'since 1948-49, and
intimating to themthat the appellant State would resume
managenment of the said | ands under s. 65 of the Act unless
the respondents took steps to bring themunder cultivation
in the followi ng agricultural season. The respondents’' were
told that in case they wanted to bring the saidlands into
cultivation, they should send intimation of their intention
to do so within 15 days fromthe date of the receipt of the
noti ce. It appears that later, an enquiry was made under
the orders of the Dy. Collector as a result of which on the
30th Decenber, 1951, he passed an order wunder s. 65
directing that the lands should be resunmed by the Governnent
for cultivation. Thereafter, representati ons were made by
the respondents to the Dy. Collector as a result of which
about 8 acres and 30 ghunthas of |and were released on the
ground that the owners had taken steps to cultivate /that
portion of the lands in pursuance of the direction given to
them by the earlier notice. The order passed 'by -the Dy.
Col lector in respect of other |lands remrained unaffected.
Thereafter, respondent No. 1 approached the Collector by his
application dated 24th March, 1952. This application  was,
however, rejected. The respondents then noved the Revenue
Departnent, but that effort also failed. That is why the
present suit was filed by themon the 23rd Decenber, 1953
for a declaration that the order passed by the Dy.
Coll ector on the 30th Decenber, 1951 was illegal and void,
and that it could not dispossess themof the |ands which
bel onged to them As a consequence of the declaration thus
clained by them the respondents, asked for a decree for
possessi on and nesne profits agai nst the appellant.

The appellant disputed the respondents’ claim It urged
that the suit as franed was barred under S. 63 (I ) and s.
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the Act. On the nerits, the appellant challenged the
correctness of the allegations nmade by the respondents. It

was averred by the appellant that the requisite enquiry had
been duly and properly nade and the inpunged order was
passed in accordance with the relevant provisions of the

Act . According to the appellant, <civil <court has no
jurisdiction to consider the propriety or reasonabl eness of
the conclusion reached by the Dy. Col l ector before he

passed the impunged order

The learned trial Judge who franed appropriate issues on
these pleadings, in the nain upheld the contentions raised
by the appellant. 1In his opinion, the present suit was
barred by sections 65 (1) and 85 of the Act. He also held
that the declarati on nmade by the Dy. Collector was not nul
and void. The plea raised by the respondents against the
validity of the statutory provisions contained in sections
65 & 66 of the Act was rejected by him because he thought
that the 'said sections did not contravene the provisions of
Articles 19 and 31 of the Constitution. The |learned Judge
also found that the grievance mamde by the respondents
agai nst the propriety or reasonabl eness of the enquiry made
prior to the passing of the inpunged order was not
justified. In the result, the respondent’s suit was
di sm ssed

The respondents then carried the matter before the High
Court by an appeal, ‘and on their behalf three contentions
were rai sed before the High Court. It was first argued that
the lands in respect of which the inmpunged declaration was
nade were not |ands as defined by the Act, and so, the
rel evant provisions of the Act were inapplicable. It was
then wurged that before the Government could exercise its
powers under s. 65 of the Act, a duty was cast on it to be
satisfied that the lands had remmined uncultivated for a
period of two years before their managenment was assuned; and
this condition had not been satisfied, because del egation by
the State Governnent to subordinate officers of its duty to
satisfy itself, or its power to nmake the declaration, was
not justified in law It was al so contended that since the
satisfaction had to be by the authority who was conpetent to
make the decl aration, he could not del egate any part of ~ his
function and duty in that behalf and the said authority had
to hold the enquiry hinself.

The H gh Court has wupheld the second of t hese
contentions. It bhas found that on a fair ~and reasonable
construction of s. 65(1) read with s. 83, the  appellant
could delegate its powers prescribed by s. 65(1), but could
not delegate its duty incidental to the exercise of the said
power. That is why the decree passed
214
by the trial Court has been reversed on this ground and the
respondents’ suit 'has been decreed. Consistently with this
deci sion, an appropriate order has been passed in regard to
the delivery of possession and the paynent of nmesne profits
as clainmed by the respondents. It is against this decree
that the appellant has cone to this Court by special |eave;
and the only point which is raised onits behalf by M.
Patwardhan is that the viewtaken by the H gh Court in
regard to the scope and effect of the provisions contained
inS. 65(1) read with S. 83 is not well-founded.

Section 65(1) reads thus

“I'f it appears to the State Governnent that
for any two consecutive years, any l|and has
remai ned uncul tivated or the full and
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efficient wuse of the |and has not been nade
for the purpose of agriculture, through the
default of the holder or any other cause
what soever not beyond his control the State
CGovernment nmay, after making such enquiry as
it thinks fit, declare that the managenment of
such land shall be assunmed. The declaration
so made shall be conclusive."
Along wth this section, it is necessary to refer to s. 83
whi ch reads thus: -
"The State subject to such restrictions and
conditions as it may inpose, by notification
in the Oficial Gazette, delegate to any of
its officers not below the rank of an
Assi stant -~ or Deputy Collector, all or any of
the powers conferred on it by this Act."
The Hi gh Court appears to have taken the view that though it
was conpetent to the State Government to delegate its powers
under s. 65(1), it could not delegate its duty or obligation
to nmke ‘anenquiry as a result of which the declaration in
guestion —can be nmade. The State CGovernment, says the High
Court, can exercise its authority to make a declaration and
this authority or power can be del egated under 9. 83; but
bef ore such authority or power can be exercised, there is an
obligation inposed on the State Governnent to nmke an
enquiry as to whether the agricultural land in question has
remai ned uncul tivated or fallow for the period prescribed by
the statute, and the obligation or duty to ‘hold such an
enquiry which is distinct and separate fromthe power or
authority to make a declarati on consequent upon the enquiry,
cannot be
215
del egated under s. 83. It is comon ground that the enquiry
was not made by the State Government and if the view ' taken
by the Hgh Court is right that-the obligation or duty to
hold the enquiry cannot be del egated, then the inpugned
decl arati on woul d be open to attack because it had not been
preceded by a proper enquiry. M. Patwardhan contends that
the view taken by the High Court is plainly erroneous and we
are satisfied that this contention i's well-founded.

Section 83 in ternms authorises delegation by the State
Government to any of its officers of the specified status
and the delegation can be in respect of all or any of the
powers conferred on the State Government by the provisions
of the Act. Now, it seenms to us that the authority to
del egate all or any of the powers which is expressly
conferred on the State Governnment by s. 83 woul d be rendered
al nrost meaningless if the duty to hold an enquiry as a
condition precedent for the exercise of the said authority
cannot be delegated. In the context, the power which can be
del egated is inseparable fromthe enquiry which rmust precede
the exercise of the power, and so, in order to make 's. 83
effective it is necessary to hold that the del egati on of the
power authorised by the said section nust necessarily
i nvol ve the del egation of the discharge of obligations  or
functions which are necessary for the exercise of the said
power .

If the view taken by the H gh Court is right it would nmean
that whereas the State Government can authorise any of the
officers belonging to the specified class to exercise its
powers under s. 65(1), it nust hold the prelimnary enquiry
itself wthout delegating the authority to’ hold such an
enquiry to any officer. It is hardly necessary to enphasise
that this position is so plainly illogical that it would be
unreasonable to recognise the validity of the authority to
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confer powers while insisting that the conditions precedent
for the exercise of the powers are of such a separate and
di stinct character that in order to satisfy the said
conditions, the required enquiry nust be held not by any
del egate of the State Governnent but by the State CGovernnent
itself. In comng to the conclusion that the duty, as
di stinct fromthe power, cannot be del egated, the Hi gh Court
was apparently influenced by the fact that there would be no
appeal against the enquiry and the conclusion reached at
such an enquiry. W do not propose to express any opinion
on this part of the reasoning adopted by the H gh Court;
that will depend upon the construction of s. 86 of the Act.
But whatever may be the position in respect of the
conpetence -of an appeal, we are satisfied that on
216
a fair and reasonabl e construction of s. 83 it nust be held
to authorise the del egation not-only of the powers mentioned
by it, but also of duties or functions which are incidenta
to the ,exercise of the powers and are integrally connected
with them

In this —connection, ~we pmay wusefully refer to the
decision of the Privy Council in Edward Liso Mingoni V.
Att orney- General of Northern Rhodesia(l). In that case, in
dealing wth a sim/lar question under regulation 16(1) of
the Energency Powers Regul ations, 1956 of Northern Rhodesi a,
nmade by the Acting Governor of Northern Rhodesia under his
statutory powers, the Privy Council has held that the power
and the duty under reg. 16(1) were so interwoven that it was
not possible to split the one fromthe other so as to put
the duty on one person and the power in another; the
regul ati on contai ned not so nuch a duty, but rather a power
coupled with a duty, and he who exercised the power bad to
carry out the duty. In the result, the Privy Council took
the view that in delegating his functions under reg. 16(41)
the CGovernor coul d del egate boththe power and duty together
to ,one and the sane person-he could not del egate the power
to another and keep the duty (to hinself. It/ is not
difficult to realise what anonalous consequences  would
follow if it is held that the power can be del egated, but
not the duty to hold the incidental enquiry which alone can

lead to the exercise of the power. In substance, the view
taken by the Hi gh Court would make the authority to del egate
the power wholly neaningless. In fairness, we ought to add

that M. Pathak who appeared for the respondents did not
seek to support this part of the H gh Court’'s decision

It appears that a result of the decision of the Hgh
Court in the present case, the Mharashtra Legislature
thought it prudent to make the necessary anendnent in s. 83
of the Act. Section 29(a) of the Anending Act provides that
for the words "powers conferred the words "Powers conferred
or duties inmpose& shall be and shall be deemed to have been
substituted ,on the 31st day of Cctober, 1949; and
accordingly, the delegation or the purported del egation by
the State Government under s. 83 of any duty inposed shal
(notwi t hstandi ng the judgnent, decree or order of any Court)
be deened always to have been valid, and the discharge of
any such duty by any officer shall for all purposes be valid
and effective and shall not be called in question in any
Court on the ground only that the State Governnment had no
power to del egate the duty; and clause (b) provide that
(1) [1960] 2 WL.R 389

217
to the marginal note the words "and duties" shall be added.
It is not surprising that in view of the serious

consequences which would have inevitably followed if the
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j udgrent under appeal had remai ned unchanged, the
| egi sl ature thought it necessary to make a suitable
amendnment in order to avoid any interruption in the peacefu
and snooth working of the,, relevant provisions of the Act.
Realising the infirmty in the viewtaken by the Hi gh
Court, M. Pathak attenpted to support the decision of the
High Court on another ground. He argued that since the
enquiry was nmade by the Talathi and the Mam atdar under s.
65 and not by the Dy. Collector, the declaration nade by
the Dy. Col l ector was invalid. In other words, the
argunent is that the State Governnment nmay have validly
del egated its powers under s. 65(1) to the Dy. Col | ector,
but the Dy. Collector who is a delegate of the State
CGovernment cannot, in turn, delegate a part of his power or
authority to a subordinate of his own, and that is what he
has done in the present case. ' This argunment proceeds on the
basis that in exercising his powers under s. 65 ( 1), the
Dy. Col Lector ~nust hinself hold the enquiry and cannot
del egate 'the  function of holding such an enquiry to any
ot her subordi nate revenue officer. There is no doubt that a
del egate ~who has received the authority fromthe principa
cannot, in turn, delegate his own authority to a del egate of
his own, but there is hardly any question of del egation by a
del egate in the present case. Al that s. 65(1) requires is
that the State Governnment and therefore its delegate may
after nmking such enquiry as it think,; fit, declare that
the managenent of the land shall be resuned. In other
words, in what formthe enquiry should be held is a matter
left entirely in the discretionof the State Governnent or
its delegate. Al that the Dy.  Collector has done in the
present case is to direct his subordinate officers to
collect material relevant to the purpose of the enquiry.
The Tal athi went on the spot and ascertai ned as to whether
the respondents’ lands were lying fallow for the requisite
peri od. He submitted his report to the Manm atdar. The
Mam atdar in turn nade his report to the Dy. Collector. In
other words, all that the Dy. Collector has done is to
collect the relevant material, so that he can enquire into
the question as to whether the lands are lying fallow or

not . Thi s procedure does not, in our opinion, involve the
guestion of any delegation at all. The formof the enquiry
and its mnode are entirely in the discretion of the Dy.
Col | ector. Section 65(1) does not require that the Dy.

Collector must himself go to the agricultural fields -and
enquire on the spot whether they are lying fallow. He  nay,
if
218
he so desires, record evidence hinmself, or the recording of
the evidence and the actual inspection on the spot can be
left to sone subordinate officer. The report of such /loca
i nspection and the record of the evidence collected-in that
behal f would be forwarded to the Dy. Collector, and that
would be the material on which he would hold the enquiry
hi nsel . The enquiry is thus hold by the Dy. Col | ector,
though the nechanical work of collecting material has been
entrusted to a subordi nate revenue officer. |In such a case,
we do not see howthe principle that a delegate cannot
del egate cones into operation

In support of his argument, M. Pathak has relied on a
decision of the Kings Bench Division in Allinghamand anr
v. Mnister of Agriculture and Fisheries(1l). |In that case,
the Court held that on the principle of del egatus non potest
del egare, the Committee exercising its powers under reg.
62(1) could not delegate its powers to determine the land to
be cultivated to its officers and, therefore, the notice
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i ssued in that behalf was ineffective and nonconpliance with
it was not an offence. |It, however, appears that the War

Agricultural Conmittee for the County did appoint the
Bi ggl eswade district Comittee as a sub-conmittee to Act
under the instructions of the executive commttee and to
make recommendat i ons to the executive conmittee.
Apparently, they nade sone recomendations to the executive
officer and the executive officer accordingly made the
order. On these facts, Lord CGoddard, C. J., observed that he
could find nothing in the regulations or the statute which
enabled the executive officer to nmake the order. The
appel l ants had contended before the Court that they were
entitled to have the decision of the executive comittee and
no one else on the matter, and this contention was upheld on
the facts of that case. W do not see howthis case can
assist M. Pathak’s argunent in the appeal before us,
because there has been no delegation to hold an enquiry as
such. VWhat the Dy.  Collector has done in the present
proceedings is not to delegate his authority to hold an
enquiry, but to get the nmaterial necessary for the enquiry
coll ected by his subordinate officers. After the nmateria

was thus collected, he exanined the naterial hinself, held
the enquiry and cane to conclusion that the |ands had
remai ned fallow and uncultivated for the requisite period.
W are, therefore, satisfied that the English decision on
which M. Pathak relies does not assist himin the present
case.

This contention appears to have been rai sed before the High

(1) [21948] 1 Al E.R. 780.
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Court and has been rejected by it and, we think,  rightly.
In fact, in Nathubhai Gandabhai Desai v. The State of Bonbay
and Ors. (1), a simlar contention was raised before the Hi gh
Court and had been rejected by it.” In that case, the Hi gh
Court has field that inasnuch as the Legislature has left it
entirely to the discretion of the State Government  or the
del egated authority to hold such enquiry as it thinks

proper, if an enquiry Is held the Court cannot consider as
to whether the enquiry was a proper one or whether a /better
enquiry would not have yielded better results. This view

has been consistently followed in the Bonbay Hi gh Court and
we see no reason to doubt its correctness.

In the result, the appeal succeeds, the decree passed by the
H gh Court is set aside and that of the trial Court
restored. There would be no order as to costs throughout.
Appeal al | owed.

(1) I.L.R [1955] Bom 407.
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