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Vs.

RESPONDENT:
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REDDY, O CHI NNAPPA (J)
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M SRA, R B. (J)
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Cl TATI ON
1986 Al R 300 1985 SCR Supl. (3) 622
1985 SCC (4) 621 1985 SCALE (2)749

ACT:

Constitution of /India, 1950 - Article 191 (1) (a) read
with section 10 of ' the Representation of the People Act,
1951 Disqualification for nmenbership, applicability to
Public Sector Undertakings - Right to be elected and Ri ght
to speak for the people are questions to be decided by
Parlianment and not by the Court - Nature of interimorders
to be passed by the Court in an election appeal when the
el ection was set aside on grounds not covered by part VIl of
the Act, expl ained.

HEADNOTE:

The appellant Kirpal Singh was elected to the Punjab
Legi sl ative Assenbly from Mijitha constituency at the
general elections held in 1972. H's election was set aside
by High Court in an Election Petition filed by one of the
def eated candi dates on the ground that the nom nati on paper
of anot her candi date was i mproperly rejected by the
Returning O ficer for the reason that he was a devel opnent
officer in the enploynent of the Life Insurance Corporation
under whose Staff Regul ati ons he was prohi bited from seeking
election. The H gh Court was of the view that the staff
regul ations could, at best, make Basant Singh liable to
di sciplinary action only. In the appeal under section 116A
of the Representation of the People Act, 1951, “the Court
passed an interimorder enabling the appellant to attend the
assenbly and sign the register, wthout participating.in the
proceedi ngs or voting, and w thout draw ng any renuneration
Subsequent to the filing of the appeal, there were three
general elections with the result the appeal becane wholly
i nfructuous.

Di sposi ng of the appeal, the Court,

N

HELD : 1.1. Where an election is set aside for no fault
of the duly elected candidate, such as a corrupt practice
conmitted by himor his agent or a disqualification suffered
by him but on the ground that someone el se’s nom nation had
been inproperly rejected, the nore appropriate interimorder
woul d perhaps be to grant an absolute stay so that the
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Constituency may not go unrepresented for no fault of either
the el ected or those who el ected. [624 C D
623

1.2 The awarding of the costs by the H gh Court, in
such circunstances is wuncalled for. The appellant wll
receive his renmuneration for the period for which he was
elected as a legislator. [626 C D

1.3 The clear and undoubted object of Article 191(1)(a)
to (e) and the provisions of the Representation of the
Peopl e Act (including section 10) is the preservation of the
purity and integrity of the election process by preventing
CGovernment or State enployees from taking part in the
el ecti ons. Nowadays the activities of the State are so
mani fold and prolific that the State has been forced, in the
interests of better nmanagenent and adninistration and in
order to further the Directive Principles of State Policy,
to set up various Cor porations which are but nmere
instrumentalities of the State.  Wether the principle of
Article 191(1)(a) has to be extended to enployees of State
Cor porations and other Public Sector Undertakings by
suitabl e legislation is a question of policy better left to,
be decided by the elected representatives of the people
thenselves and not to the Court whose decision can only be
confined to interpretation. [625 E-H, 626 A]

The Court recomended to the Government to have severa
guesti ons posed before it exam ned by the Law Conm ssion
early.)

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal = No. 650
(NCE) of 1975.

Fromthe Judgnment and Order dated 14.3. 1975 of the
Punj ab and Haryana H gh Court in El ection Petition No. 27 of
1972.

RK Garg, AK Gnguli, MM Kshatriya and WMs.
Vandana Sharnma for the Appellant.

G L. Sanghi, P.H Parekh and P.K  Mnohar for the
Respondent s .

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. Shri  Kirpal Singh was elected to
the Punjab Legislative Assenbly from Majitha Constituency at
the general elections held in 1972. His election was set
aside by H gh Court in an Election Petition filed by one of
the defeated candidates on the ground that the nom nation
paper of another candidate was inproperly rejected by the
Returning Oficer. The
624
nom nati on paper of One Basant Singh had been rejected on
the ground that Basant Singh was a devel opnent officer in
the enpl oyment of the Life Insurance Corporation and was
therefore ineligible to seek election to the Assenbly under
the Staff Regul ations of the Life Insurance Corporation. The
Hi gh Court took the viewthat if Basant Singh defied the
Staff Regul ations and sought election to the Assenbly he
m ght have made hinself I|iable to disciplinary action but
that did not disqualify himfrom seeking election to the
Assenbly. So the nomination paper of Basant Singh was held
to have been inproperly rejected and the el ection of Kirpa
Singh was set aside. His election having been set aside he
appealed to this Court under Section 116-A of the
Representation of the People Act. Wile admitting the
appeal, this Court made an interim order enabling the
appellant to attend the Assenbly and sign the register,
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wi thout participating in the proceedings or voting and
wi thout drawi ng any remuneration. Wth- out neaning any
di srespect to the |learned judges who nade the interimorder
we think that where an election is set aside for no fault of
his, such as a corrupt practice comritted by himor his
agent or a disqualification suffered by him but on the
ground that soneone else’'s nom nation had been inproperly
rejected, the nore appropriate order would perhaps be to
grant an absolute stay so that the Constituency may not go
unrepresented for no fault of either the elected or those
who el ect ed.

Subsequent to the filing of the appeal, there have been
three nore general elections. The present appeal has thus
becorme wholly infructuous, indeed a sad commentary on the
| egal process. Though the question raised is an inportant
one which nmay arise again-and again in the future we do not
propose to make any pronouncenent upon it since we think the
matter is . one which should receive the consideration of the
Parlianment and suitable |legislation be enacted. Under Art.
191(1) of  the Constitution -a person shall be disqualified
for being chosen as, and for being, a nenber of the
Legi sl ati ve Assenbly or Legislative Council of a State -

(a) if he holds ~any office of profit wunder the
CGovernment” of I'ndia or the Governnent of any State
specified in" the First Schedule, other than an
of fice declared by the Legislature of the State by
law not to disqualify its hol der ;
(b) if he is of wunsound mnd and stands so
decl ared by a conpetent court;
625
(c) if he is an undischarged insol vent;
(d) if heis not a citizen of .India, or has
voluntarily acquired the citizenship of a foreign
State, or is under any _acknow edgemnent of
al | egi ance or adherence to a foreign State;
(e) if heis so disqualified by or under any |aw
made by Parlianent.
Chapter 11l of the Representation of the People Act which
certainly is a law nade by Parliament wthin the nmeaning of
Art. 191(1)(e) of the Constitution enunerates some further
grounds of disqualification for nmenbership of Parlianment and
State Assenblies. In particular we may refer to Section 10
whi ch says,
"Disqualification for of fice under Governnent
Conpany - A person shall be disqualified [f, and
for so long as, he is a nanagi ng agent, nanhager or
secretary of any company or corporation (other
than a co-operative society) in the (capital of
whi ch the appropriate Government has not |ess than
twenty-five per cent share."

The cl ear and undoubted object of Art. 191(1)(a) to (e)
and the provisions of the Representation of the People Act
(including sec. 10) is the preservation of the purity and
integrity of the election process by preventing Governnent
or State enployees from taking part in the elections. But
then sec. 10 appears to confine the disqualification, in so
far as it relates to enployees of Governnment Conpanies to
the "top-brass’ only if such an wuncouth expression may be
allowed to creep into the judgnent of a Court. Nowadays the
activities of the State are so manifold and prolific that
the State has been forced, in the interests of better
managenent and administration and in order to further the
Directive Principles of State Policy, to set up various
Corporations which are but nere instrunmentalities of the
State. Is the principle of Art. 191(1)(e) then to be
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ext ended to enpl oyees of State Corporations al so by enacting
appropriate laws wunder Art. 191(1)(e)? O are enpl oyees of
Public Corporations to be treated differently from enpl oyees
of the Governnment? Are not sonme of themin a better position
to exert undesirable pressure, than Governnent enpl oyees? On
the other hand, are a tremendously | arge nunber of enpl oyees
of Public Corporations to be denied the opportunity of being
chosen, as representatives of the People? Do
626
all the considerations applicable to Government Enpl oyees
equal ly apply to enpl oyees of Public Sector Undertakings? Is
there no distinguishing feature. Are a large mass of highly
or noderately literate people to be denied the right to
speak for the people? Is the right to be elected, to be
confined, without neaning any disrespect to anyone to the
prof essional politicians only? These are some of the vita
guestions posed and which require to be answered. The
answer ~shoul d be best given by the elected representatives
of the  people thensel ves. W' are not shi rking the
deci si on 'of ~ these questions  but our decision can only be
confined to interpretation. Not~ so, Parliament which can
deci de upon the Policy.” That is why, we recomend to the
CGovernment to have the matter exam ned by the Law Comm ssion
very early. Wien a suitable occasion arises in the future we
will, of course, deal  with the matter, probably hel ped by
new | egi sl ation.

The Hi gh Court has awarded costs agai nst the appell ant.
That was wuncalled for. W set aside that part of the order
We express no opinion on the other questions. The appell ant

will receive his remuneration for the period for which he
was el ected as a | egislator.
S.R
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