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It was by a m.dnight blitz that two sleeping inmates
of a dwelling house were axed to death by arnmed assail ants.
One of the victins was the old mother of the other victim
The younger anbng them was not the target of the assailants
but he was m staken for his brother.  I'n the Sessions court
seven persons were put on trial as the assailants in the
af oresaid double rmurder episode.” Qut of them six were
convicted wunder Section 302 read with Section 149 of the
Indian Penal Code and for certain other lesser but allied
of f ences. They were sentenced to inprisonnent for life for
the principal offence and for |lesser terns for the ' |esser
of f ences. When they appeal ed a Division Bench of the High
Court of Rajasthan set aside the conviction and sentence and
acquitted themall. State of Rajasthan has, therefore, cone
up in appeal to this Court by special |eave.

As there were seven accused.in the case, out of which
six are the respondents now, they can be referred to as
accused in the same rank as they were arrayed in-the trial
court so that possible mstake in identifying themcan be
prevent ed. Al Teja Ram A2 Ram Lal and A3 Bhanwar Lal are
the sons of one Maga Ram and they are cousins of ~deceased
Ram Lal . O her accused are close relatives of ~ those two
accused. The backdrop of the case unfurls a story of
continued hostility which existed as between the cousins on
account of disputes over |anded properties. PW5 Mta Ram
(son of deceased Snt. Gammi) had launched  litigation
against Al and A2. On a notion nade by himthe authorities
concerned have initiated proceedi ngs under Section 107 of
the Code of Crimnal Procedure against Al Teja Ramand A2
Ram Lal . Thus, they | ooked upon each other wi th bitterness.

The incident happened on the night next norning  of
which was a Sunday (13.9.1981). Prosecution case is that
all the seven accused, arnmed with axe and lathis etc.
travelled in a tractor and at a subsequent stage they wal ked
on foot and reached the house of the deceased by nidnight.

Deceased Ram Lal and his nother Garmi were sl eeping
i nside the roomadjoining the gate of their house. Mta Ram
used to sleep at that place but on the fateful night Ram La
thought it convenient to sleep there as that was the crue
gane of his fate. The assailants entered into the room and
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hacked both the deceased wth axe. The squall of the
victinms runbled the nei ghbour-hood. Al those who heard it
rushed to the scene but by the time they reached the
assailants took to their heels and escaped fromthe place.
O her inmates of the house carried the injured in a vehicle
to the hospital and on the way Mota Ram (PWL5) inforned the
police about the incident at the Police Qut Post at Auwa.
Fromthere he proceeded to Kharchi police station and | odged
the FIR The SHO (PW21) recorded the statenment of both the
injured who were removed to the hospital thereafter. Ram
Lal died on the same night, while his mother lived for a
week nore fighting with death and she too succunbed to the
injuries on 21.9.1981

Trial court, while convicting six accused, nainly
relied on Ex. P31° and Ex.P32 which are the two dying
declarations attributed to deceased Ram Lal and Gamni
respectively which were recorded by PW1, the Investigating
Oficer. Besi des ~the above, the trial court relied on
certain. ‘circunstances, such as the testinony of witnesses
who reached the scene saw the accused running away wth axes
and |l athis, and recovery of the weapons effected pursuant to
the informations elicited fromthe accused.

But the Division Bench of the H gh Court of Rajasthan
declined to act on the two dying declarations. Hi gh Court
was not persuaded to place any reliance on the wtnesses who
claimed to have 'seen the assailants running  away. H gh
Court put-forth two reasons for adopting that course. First
is that prosecution failed to examne _any independent
wi tness even though such persons were residing in the
nei ghbour - hood, and the witnesses exam ned by t he
prosecution for that point are close relatives of the
deceased. Second is that there are discrepancies | between
their versions and such discrepancies are of a substantia
nat ure. The High Court declinedto act on the evidence
relating to the recovery of axes for the main reason that
since hunman blood could be detected only on one’ of them
while origin of the blood on the other was not established,
there was roomfor entertaining doubt as to the real person
whose blow with the axe woul d have caused the injury.

In the final end the Division Bench, after voicing a
| anenting chord that it is unfortunate that two cold
bl ooded nmurders are (going unpuni shed ~in this case,
expressed its view that it is wunsafe to mintain the
convi cti on. Hence, the Hi gh Court set aside the conviction
and sentence passed on the respondents.

Though on the defence side a nunber of wi tnesses were
examined neither the trial court nor the appellate court
pl aced any reliance on any of them Nor did the appellant
make any endeavour to convince us that those wi tnesses are
of any use for the defence.

M. Aruneshwar Gupta, |earned counsel for the State
of Rajasthan contended that the approach nade by the Hi gh
Court is wholly untenable in discarding the best evidence on
the strength of sone trivial reasons. M. Doongar Singh
advocate for the accused argued in extenso supporting the
reasoning of the Hgh Court and strongly pleading for
nmai ntai ning the acquittal.

We are in agreenent with the argunent of Shri Doongar
Singh that the H gh Court was justified in not acting on the
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two dying declarations. The injuries found on the body of
Ram Lal as noted by P Dr. Nand Kishore Sharma are the
foll ow ng:

(i) Vertical incised wound with oozing of blood of 8.5
Xx 1.5 cns x brain deep on the right forehead region to
frontal region from eye brows to upward |acerated brain
tissues coning out fromthe wound. Injury was grievous and
was caused by sharp object.

(ii) Hematoma of both the Eyelids of right eye. (iii)
Haenot oma of |eft upper eye lid.

The same doctor noticed the following injury on the
body of Sm. Gammi: Vertical incised wound wth bl ood
oozing with 8.5 x 3.0 x brain deep on the left tenpora
regi on 3 cm above the ear pinna.  Brain tissue was |ying out
of the wound.

Even if the injured was able to nmutter sonmething or
even speak out sonething after sustaining the above injuries
it is extrenely unsafe to place any credence on such
statenments as the brain functions of the injured would have
i mpaired due to the brain injury.

But we find it difficult to side-step the remaining
circunstances as lightly as Division Bench of the Hi gh Court
has down-staged them The first anmong the circunstances is
the strong notive for Al Teja Ram and A2 RamLal because the
famly of Mta Ram had noved the authorities to initiate
proceedi ngs agai nst them under Section 107 of the Code of
Crimnal Procedure. This shows the acuteness of hostility
which prevailed as between the two warring factions. That
aspect renmins undisputed, though the defence contention is
that they were falsely inplicated on account of that enmty.
O course that possibility has to be eschewed before
counting the enmty aspect as a circunstance against the

accused. For that endeavour the Court has to | ook at ot her
circunmstances presented by the prosecution against the
accused.

PW3 (ldan), father of Mdta Ram was sl eeping inside
his house during the night. Mta Ramwas al so sleeping  in
the same room Gami and her other son Ram Lal~ were
sl eeping inside the roomwhich adjoins the gate. PW3 said
in his evidence that on hearing the sound of .a cry he woke
up and rushed to the place wherefromthe cry emanated. and
the he saw all the accused, anobng whom he noticed Al  Teja
Ram and A2 Ram Lal hol di ng Kul hadi (axe). They were seen
runni ng away fromthe scene.

PW8 (Roopa Ram) who is brother of PW3 (Idan) who was
sleeping in his house situated in the neighbour-hood and his
son Chhoga Lal (PW) who was sl eeping inside the cabin of a
truck (which was parked in front of the house of the
deceased) al so heard the sound of cry and they too rushed up
to the scene and saw all the accused scampering away from
the place and Al and A2 had axes with them and others have
I at hi s.

PWO0 (Oghada Ram is another brother of PW3 (Idan)
and he too was residing close by. He also said that by
m dni ght he heard the sound of a loud cry fromthe house of
his brother. PW3 -lIdan and he al so rushed to the place and
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saw the accused, anbng them Al (Teja Ran) and A2 (Ram Lal)
were in possession of axes.

The fact that the above witnesses were residing in the
i medi ate nei ghbour-hood was not disputed either in the
trial court or at the appellate stage. Wen the incident of
this nature occurs the persons who would normally run to the
pl ace of occurrence are those living in the nei ghbour-hood.
But the Hi gh Court did not act on the testinmony of those
persons who reached at the scene imrediately on a very
fragil e reasoning.

Hi gh Court pointed out a discrepancy in the evidence
as between two sets of witnesses, PW Chhogalal and PW5
Mota Ram said that the assailants were seen going out from
the western gate of the house while PW0O Oghada Ram and PWL8
Roopa Ram said that the assailants went out through the
eastern gate. Thi s according to the H gh Court is a very
substantial contradiction between them

There is little justification for blowing up such a
notely discrepancy to the size of a mountain and then to
reject the whole evidence by depicting it as a nateria
di screpancy. What “the Hi gh Court over-looked in the above
exercise was the core of the evidence and consideration of
it on broad probabilities. W have to bear in nmnd the tine
when the occurrence took place the wee hours of the night,
the sleeping locality was woken up by the wyelling voice
crying for help fromones own kith and kin. VWhen they
rushed to the scene their focus would be onthe victins and
the identity of the fleeing assailants. Perhaps sone of the
assailants would have gone out through one gate and others
through the other gate. After all both gates were of the
sane house and are situate cl ose to each ot her

We have absolutely no doubt that whoever rushed to the

spot on hearing the squeak or ‘the out cry, it /is nost
unlikely that they would have remai ned where they were even
after hearing the cries. It is extrenely probable that the

wi t nesses woul d have seen the fleeing assailants in such a
hubbub and if sone witnesses did not correctly notice the
exact gate (out of the two gates) through which each one of
the assailants flushed out, it is not a good cause for
drawi ng any adverse inference agai nst such witnesses.

Anot her reason which the H gh Court advanced to repe
the testimony of such a good number of probable witnesses is
that they are all close relatives of the deceased and  that
i ndependent wi tnesses were not exam ned by the prosecution
The over-insistence on witnesses having no relation with the
victime often results in crimnal justice going awy. Wen
any incident happens in a dwelling house the nost natura

wi tnesses would be the inmates of that house. It is un-
pragmatic to ignore such natural w tnesses and insist - on
outsiders who would not have even seen any thing. |If the

Court has discerned fromthe evidence or even from the
i nvestigation records that sone ot her independent person has
wi t nessed any event connecting the incident in question then
there is justification for maki ng adverse conments agai nst
non- exam nation of such person as prosecution w tness.
O herwi se, nmerely on surmises the Court should not castigate
a prosecution for not examning other persons of the
locality as prosecution wtnesses. Prosecution can be
expected to exani ne only those who have witnessed the events
and not those who have not seen it though the neighbour-
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hood nay be replete with other residents al so.

One of the circunstances which trial court relied on
as incrimnating the accused is the recovery of two axes
(Kul hadi) on the strength of statenents of Al Teja Ram and
A2 Ram Lal. They were subjected to chem cal exam nation and
the result is that both axes were found stained with bl ood.
Wen it was further subjected to test by Serologist the
bl ood on one axe was found to be of human origin, while the
blood stain on the other axe was found to have so
disintegrated that its origin became undetectable. Ex. P10
is the report of the Serol ogist.

Axes hi dden beneath the rags were disinterred with the
help of information elicited fromthe accused. According to
PW 21 (the Investigation Oficer) Al Teja Ramtold him |
have concealed the axe under some rags and kept it at the
left corner of  the hut in m farmat Dhokwa. The axe
recovered pursuant- thereto on 20.9.1981 as per Ex.Pl4
sei zure. neno was nmarked as Article No.8. Simlarly, A2 Ram
Lal has told the Investigation Oficer that 1 have
conceal ed the axe under some rags and placed it on a slab in
the store of my house. On the said information another axe
was recovered on 23.9.1981 as per Ex.P3 Seizure Menmpb. That
axe has been marked as Article 1

The facts di scovered from _the af orenmenti oned
statenments and recovery of axes are that those weapons were
conceal ed by the said two accused.

Normal Iy, the above circunstance should have been
gi ven wei ghty consideration in the eval uati on of
circunstantial evidence. But the High Court down staged it
on a reasoning which is difficult to sustain. This is what
the Hi gh Court has observed regarding the evidence relating
to the recovery of the two axes (Kulhadi).

The evidence of the blood stained Kulhadi is not
sufficient as the prosecution has not been able to  prove
that Kul hadi which was stained wi-th human blood was

recovered from whom Thus it is not clear whether the
recovered Kul hadi was of Teja Ramor of Ramtal. The other
infirmty in the Chem cal Exam ners Report is that it does

not nmention the extent of blood seen on the Kul hadi. 1t has

not been established clearly as to which particular accused,
the incrimnating axe bel onged. As such, it can not be used
agai nst any one of these two accused.

Failure of the Serologist to detect the origin of the
bl ood, due to disintegration of the serumin the nmeanwhile,
does not nean that the bl ood stuck on the axe would not have
been human blood al all. Sonetimes it happens, ' either
because the stain is too insufficient or due to
hemat ol ogi cal changes and plasmatic coagulation that a
Serologist mght fail to detect the origin of the blood.
WIl it then nmean that the bl ood would be of sonme other
origin? Such a guess work that blood on the other axe would
have been animal blood is unrealistic and far-fetched in the
broad spectrum of this case. The effort of the crimna
court should not be to prow for inmmginative doubts. Unless
the doubt is of a reasonable dinension which a judicially
conscientious mnd entertains with some objectivity no
benefit can be clainmed by the accused.
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Learned counsel for the accused made an effort to
sustain the rejection of the above said evidence for which
he cited the decisions in Prabhu Babaji vs. State of Bonbay
[ AR 1956 SC 51] and Raghav Prapanna Tripathi vs State of
UP [AIR 1963 SC 74]. |In the former Vivian Bose J. has
observed that the Chemi cal Examiners duty is to indicate
the nunber of blood stains found by himon each exhibit and
the extent of each stain unless they are too nminute or too

nunerous to be described in detail. It was a case in which
one circunstance projected by the prosecution was just one
spot of blood on a dhoti. Their Lordships felt that bl ood

could equally have spurted on the dhoti of a wholly innocent
person passing through i'n the circunstances described by us
earlier in the judgnent. In the latter decision this Court
observed regarding the certificate of a chenmical exam ner
that inasmuch as the blood stain is not proved to be of
human origin the circunstance has no evidentiary value in
the circunstances connecting the accused with the nurder
The further ~part of the circunstance in that case showed
that a 'shirt was seized froma dry cleaning establishnment
and the proprietor of the said establishment had testified
that when the shirt was givento himfor dry cleaning it was
not bl ood st ai ned.

We are unable to find out fromthe aforesaid decisions
any legal ratio that in all cases where there was failure of
detecting the origin of the blood the circunstance arising
from recovery of the weapon would stand relegated to
disutility. The observations in the aforesaid cases were
made on the fact situation existed therein.  They cannot be
inmported to a case where the facts are material ly different.

Learned counsel, in this context invited our attention
to one step which PW1 (lnvestigating Oficer) had | adopted
while preparing the seizure menos Ex.P3 and Ex.P.4. He
obtai ned the signature of the accused concerned in both the
sei zure nenos. According to the |learned counsel the
aforesaid action of the Investigating Oficer was illega
and it has vitiated the seizure. He invited our attention
to section 162(1) of the Code which prohibits collecting of
signature of the person whose statenent was reduced to
witing during interrogation. The material words in- the
sub-section are these: No statement nade by any person to
a police officer in the cause of investigation under the
chapter, shall, if reduced to witing, be signed by the
person making it;..

No doubt the aforesaid prohibition is in_ perenptory
terns. It is nore a direction to the investigating officer
than to the court because the policy underlying the rule is
to keep wtnesses free to testify in court unhanpered by
anything which the police claimto have elicited fromthem
(Tahsildar Singh vs. State of UP AIR 1959 SC 1012 and Razi k
Ram vs. JS Chouhan AIR 1975 SC 667). But if —any
Investigating O ficer, ignorant of the said provision
secures the signature of the person concerned in the
statenment, it does not mean that the witnesses testinony in
the court would thereby become contaminated or vitiated.
The Court will only reassure the witness that he not bound
by such statenent albeit his signature finding a place
t her eon.

That apart, the prohibition contained in sub-section
(1) of Section 162 is not applicable to any proceedi ngs made
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as per Section 27 of the Evidence Act. It is clearly
provided in sub-Section (2) of Section 162 which reads thus:
Nothing in this section shall be deened to apply to any
statement falling wthin the provisions of clause (1) of
section 32 of the Indian Evidence Act, 1872, or to affect
the provisions of section 27 of that Act.

The resultant position is that the Investigating
Oficer is not obliged to obtain the signature of an accused
in any statenent attributed to himwhile preparing seizure
meno for the recovery of any article covered by Section 27

of the Evidence Act. But, if any signature has been
obt ai ned by an investigating officer, there is nothing wong
or illegal about it. Hence, we cannot find any force in the

contention of the |earned counsel for the accused that the
signatures of the ~-accused in Ex.P3 and P.4 seizure nmeno
woul d vitiate the evidence regardi ng recovery of the axes.

Learned  counsel for the respondent pointed out the
evi dence " of Head Constable Jagan Nath (PWB) who was
i n-charge - of the police outpost at Auwa. The wi tness said,
initially in his evidence, that PWM5 (Mta Ram who reached
the outpost soon after the incident) who reported about the
i ncident could not mention the nanes of the assailants as he

said that he did/not know about the assailants. Lear ned
counsel, laying enphasis on the aforesaid evi dence cont ended
that it knocks the bottom off the prosecution case. Shri

Aruneshwar Cupta, | earned counsel for the State invited our
attention to a further portion of PWBs evidence where the
witness was permtted to be cross-exam ned by the Public
Prosecutor during which PW admtted having ‘told the
Investigation O ficer that PW5 had in fact nentioned the
nanmes of the accused as the assail ants.

One of the permitted nodes of inpeaching the credit of
a wtness is proof of former ~ statenents whi ch is
i nconsistent with any part of his testinbny, as indicated in
Section 155(3) of the Evidence Act. But the nbde of / using
such former statenents for the purposes of contradicting the
witness is prescribed in Section 14 of the Evidence Act. It
cannot be contended that the aforesaid forner statement was
not available for the defence to confront PW8 (Mta Ram
since the Head Constable PW5 was exam ned later. It was
open to the defence to request for recalling the witness for
the purpose of further cross-exam nation to inpeach his
veracity on the strength of the alleged former statenent
whi ch came on record subsequently (vide Naba Kumar Das vs.
Rudra Narayan Jana AIR 1923 PC 95). 1In this case PWM5 was
not asked anything about what he told or not told PW-Head
Const abl e. We are unable to appreciate the contention of
the | earned counsel on that score. In view of the retracing
made by PWL5 during later part of the cross-exam nation, we
are not disposed to give any further opportunity to the
accused to confront PW8 with that material. W are of the
considered view that the High Court has commtted serious
error in rejecting very sturdy circunstances as agai nst Al
Teja Ramand A2 Ram Lal the cumul ative effect of which was
the irresistible conclusion that they were assailants in the
doubl e rmurder wherein deceased Ram Lal and his nother Gamni
were Kkill ed.

We, therefore, set aside the order of acquittal in so
far as the said tw accused (Teja Ramand Ram Lal) are
concerned. W restore the conviction and sentence passed on
themby the trial court. W direct the Sessions Judge, Pal
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(Rajasthan) to take immediate steps to put Al Teja Ram and
A2 Ram Lal back in prison to undergo the remaining portion
of the sentence.




