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APPEAL NO. 4492/ 2007

This Order shall dispose of the aforesaid appeals as the point involved is the sane.
For the sake of convenience, the facts are taken from G vil Appeal No. 4485 of 2007.
Assessee-respondent, hereinafter referred to as 'the assessee’ filed its return of
ncome for
the assessnment year 1992-1993 declaring incorme of Rs.4,30,06,580/- by showing its business a
S
i nvest ment and finance, which was processed under Section 143(1)(a) of the Income Tax Act,
1961 (for short 'the Act’) on 18.1.1996 on the same incone. Along with the return the assess
ee
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clainmed refund anounting to Rs.29,16.660/- on the basis of credit of deened TDS on divi dend
received froma Mal aysi an conpany i.e. Pan Century Edible O ls Sdn.Bhd. Ml ayasi a.
The Assessing Oficer raised a demand of Rs.1,07,370/- after rejecting the credit c
| ai med
by the assessee on the basis of deenmed credit on dividend received fromthe aforesaid
Mal aysi an comnpany.
Bei ng aggri eved, assessee filed an appeal before the C T(Appeal s) which was accepted

ﬁevenue thereafter filed appeal before the Incone Tax Appellate Tribunal (for short 'the
Tribunal’). The Tribunal disposed of the appeal with the observation that Doubl e Taxation
Avoi dance Agreenent (for short 'DTAA') entered into by the Government of India with the
Government of ©Mal ayasia would override the provisions of the Act if they are at variance fro
m
the provisions of the Act. It was held that froma plain reading of Article XI of the DTAA,

it
was cl ear that dividend income would be taxed only in the contracting states where such

i ncome accrued.

Aggri eved by the order of the Tribunal, the departnent filed further appeal in the H

i gh
Court of Madhya Pradesh at |Indore Bench which was admitted on the follow ng questions of

I aw.
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"1, Whet her | TAT was justified in holding that dividend
i ncomre earned by the Assessee
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amounting to Rs. 21, 35,766/- froma Conmpany cal |l ed Pan
Century Edible Gls SDN, BHD. Ml aysia is not liable to be
taxed in the hands of Assessee in India under any of the
provi sions of the Income Tax Act?

2. In view of Section 5(1)(c) of the Income Tax Act,
whet her the finding recorded by the | TAT that incone earned
out of dividend fromthe Conpany outside the country is not
liable to be taxed under the Act?

3. Whet her | TAT was justified in lawin recording a

finding on an issue which was not raised by the assessee either
before the AOor before the Cl T(Appeal s) but was raised for

the first tinme before the Tribunal and that too in an appeal filed
by the Departnent.

4. Havi ng di sm ssed the cross objection filed by the
assessee, whether the Tribunal was justified in then proceeding
to decide the issue raised by the assessee on nerits in their
favour."

On question No.1, the Hi gh Court, follow ng the decision of the Madras Hi gh Court in
the
case of CIT vs. SRMFirm& Os. reported in 208 1 TR 400 which was affirmed by the
Supreme Court in the case of CIT vs. PVAL Kulandagan Chettiar reported in 267 | TR 654,
held that the Tribunal was justified in holding that dividend i ncome derived by the assessee

froma conmpany in Malaysia is not liable to be taxed in the hands of the assessee in India
under any of the provisions of the Act. Accordingly, the H gh Court has
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answered question No.1 in favour of the assessee and agai nst the departnent.

I nsof ar as question No.2 is concerned, counsel for the assessee conceded that tax un
der
section 5(1)(c) of the Incone Tax Act woul d have been exigi ble but under Article XI of DTAA
entered into between India and Malaysia, tax is liable to be levied in the country where the

i ncome had accrued. Under these circunstances the Court held that this question as to
whet her income of an assessee accrued outside the country could be taxed within the country
under the provisions of Section 5(1)(c) of the Act did not arise fromthe order of the Tribu
nal .

On question Nos.3 and 4, it was observed that this point had been raised by the asse
ssee
before the CI T(Appeals). Since, the Cl T(Appeal s) had deci ded the appeal agai nst the
assessee, assessee filed cross-objections before the Tribunal and therefore it could not be
sai d
that the assessee had not raised this point earlier or that the assessee had raised this po
nt for
the first tinme before the Tribunal. Insofar as TDS tax credit is concerned, the H gh Court
has
observed that it could not go into this question since it has decided the question No.1 in f
avour
of the assessee to the effect that the income arrived by the assessee in
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Mal aysi a was not taxable in India at all
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We have gone through the judgnent of the Madras High Court in CIT vs. SRMFirm&
Ors. (supra) and judgnent of this Court in C T vs. PVAL Kul andagan Chettiar (supra) and
we are satisfied that
the point involved in these appeals stands concluded in favour of the assessee and against t
he
revenue by the decision of the Madras High Court in CT vs. SRMFirm& Os. (supra) which
was duly affirmed by this Court in the case of CIT vs. PVAL Kul andagan Chettiar (supra).
Incidently, it may be nmentioned that the review petition filed against the decision of this
Court
in CTvs. PVAL Kul andagan Chettiar (supra) was al so dism ssed on 1st Novenber, 2007.

Accordingly, these appeals are dism ssed. Parties shall bear their own costs.




