REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

LA NOS. 22, 23 & 24 IN CVIL APPEAL s). 887 OF 2009

UNI VERSI TY OF KERALA Appel | ant (s)
VERSUS

COUNCI L, PRI NCI PALS' , COLLEGES, KERALA & ORS. Respondent(s)

ORDER

Heard M. Gopal Subr anmani um | earned am cus
curiae, M. Sanjay Parikh, |learned counsel appearing
for the Jawaharlal Nehru University Students' Union,
M. A C. Dhanda, |earned counsel for Jawaharlal Nehru
University (JNU) authorities and also M. ML. Lahoty,
| earned counsel appearing for the Youth for Equality
St udent s.

The instant matter cones up before us by way of
Interlocutory Applications No. 22-23 and 24 filed by
the JNU Students' Union and the |earned Am cus Curiae
respectively.

It appears that by way of judicial intervention,
this Court want ed to I ntroduce fairness and
transparency in the holding of elections to the

Students' Unions in various Universities across the
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country. The main thrust behind such intervention is
because of the fact that the general election scenario
in this country is nurky and suffering from nob-nuscle
met hods which have deleterious effects on various
el ections including conduct of free and fair elections
to the students' unions. Elections to students' bodies
has been badly affected throughout the country. It
goes W thout saying that the students are the future
representatives in various denocratic bodies |ike State
Legi slative Assenblies as well as Parlianent in our
denocratic set up. This Court, therefore, thought that
a val ue based nechani sm should be inculcated at a very
early stage in the elections of students' bodies so
that the sanme ultimately transfornms and inproves the
quality of general elections to strengthen the
denocratic governance of the country. This Court,
therefore, on the basis of inportant public |aw
principles, intervened in the judgment rendered by
Kerala High Court where the min controversy in a
students' body election was whether the form of
el ections should be Parlianentary or Presidential.

By an order dated 12th Decenber, 2005, a D vision
Bench of this Court took note of <certain valid
suggestions given by M. Gopal Subramanium the then
Addi tional Solicitor General (presently appearing as

am cus curiae before us) in order to ensure free and
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fair elections to the students' bodies across the
country. The |earned am cus suggested that there are
three areas of serious concern which need immediate
attention of this Court. They are:

(a) Crimnalization in Students' Union el ections.
(b) Financial transparency and limts of expenditure.

(c) Criterion for being eligible to contest el ections.

This Court, after hearing M. Gopal Subramani um
the then Additional Solicitor General and the counsel
for Principals of the Colleges and the students'
bodies, found that the suggestions given by |earned
amcus are prima facie worth considering and therefore,
appointed a Conmittee consisting of the follow ng

persons:

1. M. J.S. Lyngdoh, Retd. Chief Election Conmm ssioner
2. Dr. Zoya Hasan

3. Professor Pratap Bhanu Mehta

4

Dr. Dayanand Dongaonkar (Secretary General of the
Associ ation of Indian Universities)

The said order dated 12th Decenber, 2005 also
directs nom nation of two other nenbers by the Mnistry
of Human Resources and Devel opnent and one of the
menbers should preferably be a Chartered Accountant to
consider the financial angles of such elections.

Pursuant to the aforesaid order of this Court, a
Comm ttee was constituted by the Central Government and
the said Conmttee ultimately consisted of t he

foll owi ng persons:
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Shri J.M Lyngdoh Chairman Chai r man
For mer Chi ef El ection Conmi ssi oner

Prof. Zoya Hasan Menber Menber
Pr of essor
Centre for Political Studies

Dr. Pratap Bhanu Mehta Menber Menber
President & Chi ef Executive

Centre for Policy Research

New Del hi

Prof. Ved Prakash Menber Member
D rector

National Institute of Educati onal

Pl anni ng and Admi ni stration (N EPA)

New Del hi

Shri 1.P. Singh Menber Menber
Retired Deputy Conptroller
and Auditor General

Prof. Dayanand Dongaonkar Convener Convener
Secretary Ceneral

Associ ation of Indian Universities

New Del hi

The aforesaid Comrittee wupon a very seirous
exerci se gave detail ed recommendations. This Court vide
its order dated 22 Sept enber, 2006 accepted those
recomrendati ons and directed that those recomrendati ons
should thereafter be followed scrupulously in holding
elections to the students' bodies in all Universities
across the country.

W are happy to note that after t hose
recommendations are given, the standard of fairness in
the matter of holding elections to students' bodies

across the country has substantially inproved.
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Afterwards, notice of this Court was drawn to
certain conplaints to the effect that el ections were
t aki ng pl ace not I n accor dance W th t hose
recommendations. This Court vide an order dated 24th
Oct ober, 2008, issued notice of contenpt to the Vice
Chancellor and the Registrar of the Jawaharlal Nehru
University and al so stayed the JNU el ecti ons which were
scheduled to be held on 3¢ Novenber, 2008 as they are
not being held in accordance with the Lyngdoh Commttee
recomendat i ons whi ch were accepted by this Court.

Pur suant to such notice of cont enpt t he
University authorities appeared before this Court and
made it clear that the elections in JNU are held under
the Jawaharlal Nehru University Act and the student
bodi es are holding such elections as autononobus bodies
and the JNU authorities do not have nmuch control in
t hose matters.

Since the elections to the student bodies of JNU
were stayed pursuant to the aforesaid order of this
Cour t dat ed 24th Cct ober, 2008, i nterlocutory
applications were filed by the student bodies seeking
| eave of this Court for the holding of elections in
accordance with the Lyngdoh Committee recommendations
and | f necessary by seeki ng certain sui tabl e
nodi fications to the existing norns so that elections

are held in a manner which is substantially in tune
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wi th the recommendati ons of the Lyngdoh Conmmittee.

It may al so be noticed that prayers were al so nade
for vacation of the order of the stay issued by this
Court on 24th Cctober, 2008.

We have heard | earned counsel for the parties and
the am cus in connection with the aforesaid prayers and
after hearing parties, we pass the follow ng order.

This Court is confronted with two conpeting clains
of public interest: On the one hand, the Court has to
ensure purity in the election process and on the other
hand, is the right to exercise the vitally inportant
liberty of the students to choose their representative
t hrough el ection. This Court has held that this right
to choose one's representative through an election is
virtually an extension of one's fundanental right to
freedom of expression (See Union of India Vs.
Associ ation of Denocratic Reforms & Anr. (2002) 5 SCC
294). Thus, it partakes of the character of a
fundanmental right.

We thought that such a right cannot be possibly
stifled by a Court order. Thus, we are trying to strike
a bal ance and in doing so, we have foll owed the concept
of reasonable restrictions, which is a part of our
Constitutional doctrine.

We have been told by the | earned counsel appearing

for the University that JNU is primarily a research
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oriented University. There are sone students in the
| anguage courses but JNU is basically a post-graduate
University. JNU being primarily a research oriented
university, it has certain unique and distinct features
of its own.

We have heard |earned Amcus Curiae on the areas
of relaxation which have been sought by the students'
union and also considered the suggestions given by
| ear ned am cus.

One of the issues is for the time period of
hol di ng of elections. After considering the suggestions
given by the | earned am cus and | earned counsel for the
parties, we do not think that any variation in Lyngdoh
Commi ttee recommendation in that aspect is called for.

The next suggestion is comng up on the question
of age restriction of candidates. After considering the
suggestions given by learned amcus and also after
hearing |earned counsel appearing for the students'
bodi es, we accept the suggestion given by |[|earned
am cus that for research students, the maximum age
limt which can be fixed for them to legitimtely
contest the election could be enhanced to 30 years.

I nsofar as attendance criteria is concerned, we
have been told by the | earned counsel appearing for the
University authorities that in JNU, for research

students no attendance is taken. Ther ef or e, t he
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sti pul ation gi ven in t he Lyngdoh Conmi ttee
reconmendati on about 75% attendance is not applicable
insofar as election by research students of JNU s
concer ned.

So far as the repeat criteria is concerned, we do
not think that any change is required. W reiterate
that the elections should be held in accordance wth
t he Lyngdoh Commi ttee reconmendati ons.

Simlarly, in cases of crim nal record of
candi dates, the recommendation of Lyngdoh Commttee
shoul d be foll owed.

Insofar as the wuse of printed mterial and
panmphl ets is concerned, we accept the suggestions given
by the Jlearned amcus that photostat copies of
panphl ets and manifestos may be permitted within the
limt of Rs. 5000/- as reconmmended by the Lyngdoh
Conmittee.

I nsofar as grievance nechanism is concerned, we
t hi nk no change is called for.

Since we are of the view that the recommendations
of the Lyngdoh Conmittee are very salutary in nature,
we have not allowed any mmjor changes except those
whi ch are absol utely necessary.

We hope that elections may be satisfactorily held
in view of the relaxations permtted by this order.

Wth the above directions, the interlocutory
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applications stand di sposed of.
Before parting with the matter, this Court records
its profound appreciation for the very conpetent
assi stance rendered by the learned amcus in resolving

t hese i ssues, which are of vital inportance.

(JAGDI SH SI NGH KHEHAR)

NEW DELHI ,
8-12-2011



