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ACT:
Cvil Service-Tel egraphi ¢ Engi neering Service (G oup

Posts) Recruitnment! Rules, 1981, Note to sub-clause (4) of
Appendi x | -Constitutional validity of-

HEADNOTE:

Clause (1) in Appendix | to the Tel egraphi c Engineering
Service (Cass 11) Recruitment Rules, 1966 (1966 Rules, for
short), provided that pronotion of a Junior Engineer to the
post of Assistant Engineer shall be-entirely by pronption on
the basis of selection of Junior Engineers through a
qual i fyi ng departnental exam nation. Sub-clause (1) provided
that the departnental qualifying exami nation shall be open
to Junior Engineers who were recruited and absorbed in that
grade against the vacancies of a year, ordinarily not |ess
than five years prior to the year of announcenent of the
sai d exam nation. Sub-clause (4) of Appendix | to the
Tel egraphi ¢ Engi neering Service (Group Posts) Recruitnent
Rul es, 1981 (1981 Rules, for short) which superseded the
1966 Rules envi saged a qual i fyi ng- cum conpetitive
exam nation for promotion to the post of ~ Assi st ant
Engi neers. and the Note appended to sub-cl. (4) provides
that for a period of 2 years after the commencenent of the
1981 Rules, the first two examnations shall —only be
conpetitive for which the eligibility shall be restricted to
only those officers who have already qualified in the
Departmental Qualifying Exam nati on hel d bef ore t he
commencenent of these Rules.™

The appel | ants/Juni or Engi neers, who were recruited in
the vyear 1973, chall enged in the Hi gh Court t he
constitutionality of the Note appended o clause (4) of
Appendix | to 1981 Rule 5 on the ground that note 4 appended
to clause | introduces discrimnation in that Junior
Engi neers O 1972 and prior batches will alone be able, if
they had cleared the qualifying exam nation, to take the
conpetitive exanm nation which woul d be held under 1981 Rul es
and as only the conmpetitive exanmination was to be held,
Juni or Engi neers of 1973 and subsequent batches, even if
they have put in five years of qualifying service, would be
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deni ed an opportunity to take the exam nation, and that this
is an invidious manner of denying themthe opportunity to
take the exam nation and thereby deny them equality of
opportunity in the natter of promotion. The | earned Single
Judge held that the Note to clause (4) of Appendix | to the
1981 Rules was ultra vires. On appeal by the respondent
Union of India, the Division Bench of the H gh Court held
that the Note was not ultra Vires.
882

Di smi ssing the appeal by the appellants, the Court,
N

HELD: (1) By sheer passage of time, this appeal and
even the main petition ‘have becone infractions. Even in
service jurisprudence the clock of history, sonetines,
cannot be put back and even if it is found that the
respondents have conmitted an error in inplenenting the
statutory rules no relief can be granted. This is one such
case. [885F-G

(2) I'f by 1982, nearly 4,000 Juni or Engineers of pre-
1973 batches had becone eligible for taking conpetitive
exam nation, the department would be perfectly justified in
keepi ng the exam nati on open only to persons who have put in
such long service and |leaving others to wait for the next
exam nation. |If for taking exam nat'i on this aspect
introduces classification, it 1is based on rational and
intelligible differentia which has a nexus to the object
sought to be achieved. By the note, for a period of two
years only pre-1973 Junior Engineers who had cleared
qual i fying exam nation were given a chance to take
conpetitive exam nati.on. | f this i ntroduces a
classification, it is valid. It caters to a well-known
situation in service jurisprudence that there nust be sone
ratio of candidates to vacancies. And it is based on |ong
experience as a rational basis for classification, Viewd
fromthis angle, there is nothing in the policy underlying
the note to rule (43 as being either discrimnatory or
arbitrary or denying equality of ( opportunity in the matter
of promotion. It had the desired effect of not having glutt
of Junior Engineers taking examnation conpared to  fewer
nunber of vacancies. Length and experience were given
recognition by the note. The promption can be thus by stages
exposing the promotion; | avenue gradual Iy to persons having
| onger experience. This seens to be the policy underlying
the note and therefore there is nothing inproper  or
unconstitutional init.

[ 888D G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2183 of
1984.

Fromthe Judgment and Order dated 28.3.1984 of the
Kerala High Court in W P. No. 131 of 1982.

. M K Ramanurthi, V. J. Francis and NN. M Popli for
the Appell ants.

G D. CGupta, Ms. Halida Khatun, Subba Rao, R N

Fromthe Judgment and Order dated 28.3.1984 of the
Kerala High Court in W P. No. 131 of 1982.
Poddar, Ms. Subhadra, Ms. Alka, B. B. Tawaklcy and Ms.
Umla Kapur for the Respondents.

The Judgrment of the Court Was delivered by

DESAI, J. Chagrined by the failure of the attenpt

to pressurise junior engineers to boycott the exam nation
and further irritated by the holding of the exam nation the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 7
appel | ants have knocked at the
883

doors of this Court, putting forth wutterly unsustainable
contentions.

Appel l ants are junior engineers in the Tel egraph Wng
of the Post & Tel egraph Departnment. The next avenue of
pronmotion for a Junior Engineer is the post of Assistant
Engi neer. Pronot i ons wer e gover ned by Tel egr aphi c
Engi neering Service (Cass Il) Recruitnent Rules, 1966 (
1966 Rules’ for short ). By these rules Telegraphic
Engi neering Service ( Cass Il ) was forned. The Rules were
to apply to posts as specified in Cause (1) of the Schedul e
whi ch specified the post  of Assistant Engineer and other
equi val ent posts having allied designations. Cause (l) in
Appendix | to the 1966 Rules provides that recruitnent to
the service shall be entirely by pronmotion on the basis of
sel ection of Juni or _Engi neers t hr ough a qual i fyi ng
departmental exam nati on. An ' approved list shall he
prepared by a duly constituted Departnental Pronotion
Conmittee, by selection from anpbngst the officials who
qualifying the departnental examination. Sub-C ause (4)
provi ded that the departnmental qualifying exam nation shal
be open to Junior Engineers who fulfill, anongst others, the
condition specified therein. It reads as under

"Those recruited and absorbed in that grade
agai nst the vacancies of a year, ordinarily, not |ess
than five years prior to the year of -announcenent of
the sai d examination.

These rules were in force till super seded by
Tel egraphi ¢ Engi neering  Service (G oup Posts) Recruitnment
Rul es, 1981 (’'1981 Rules’ for short) enacted in exercise of
the power conferred by the proviso to Article 309 of the
Constitution with effect from My 7, 1981. The controversy
centers round the Note appended to sub-clause (4 of Appendi x
| of 1981 Rul es which reads as under

"40 There shall be nornally one examnation
consi sting of t wo parts call ed Qual i fyi ng-cum
Conpetitive Exam nation for promotion to the Service
and shall be held at least once in a calendar year in
the nmanner and in accordance with-the _syllabus
prescribed in Appendix Ill to these rules.

Note: After the commrencenent of these rules, the
first two exam nations shall only be conpetitive for
which the eligibility shall be restricted to only those
of ficers who have

884

already qualified in the Depart mental ~Qualifying

Exam nation held before the commencement of these

rules."

Appel l ants were recruited as Junior Engineers in the
year 1973. |In other words, they belong to 1973 batch. Their
grievance is that they have conpleted five years of service
whi ch conferred on them eligibility to appear ‘at an
exam nati on which was to be held under 1966 Rules. 1966
Rul es contenpl ated only one exam nation styled as Qualifying
Depart nental Exam nation. 1981 Rules which superseded 1966
Rul es provide for one examination to be held in tw parts
nanely Qualifying Examination and Conpetitive Exam nation
Before one is permtted to take a Conpetitive Exam nation he
has to clear Qualifying Exam nation. In short, if one has
not qualified at the Qualifying Exam nation he can not take
the Conpetitive Examination. The appellants’ grievance is
that from 1973 to 1982 or to be specific after 1978 when
they became eligible to take Qualifying Exam nation no
Qualifying Examination was held till May 7, 1981 when 1966
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Rul es were superseded by 1981 Rules which introduced the
concept of Conpetitive Examination which could alone be
taken after in qualifying the Qualifying Exam nation and for
a period of two years as per the Note appended to cl ause (4)
Qual i fyi ng Exam nation was not to be held. The contention is
that this is an invidious manner of denying them the
opportunity to take the examnation and thereby deny them
equal ity of opportunity in the matter of pronotion.

Appel l ants accordingly filed OP. No. 5714/81 under
Art. 226 of the Constitutionin the Hgh Court of Kerala
i mpugni ng the constitutionality of the Note appended to
clause (4) of Appendix | to 1981 Rule. A | earned Single Judge
of the H gh Court, before whom the petition cane up for
hearing, held that the policy reflected in the Note appended
to clause (4) of Appendix I to 1981 Rules is irrational as
it has no reasonabl e connection with the needs of the office
or the object sought to be attained.A direction was given
that the Note shall be applied to the appellants. By the
j udgrment rendered on March 9, 1982, the | earned Judge gave a
further direction that the -departnment can either hold the
over-due qualifying exanmination of 1980 or it can hold the
qual i fyi ng-cum conpetitive exam nation but it rnust be done
forthwith so that the appellant who were petitioners before
the H gh Court may not be altogether
885
excluded fromthe exam nation or exam nations to be held.

The respondents to the wit petition, the Union of
India and others filed Wit Appeal ~No. 131 of 1982 which
cane up before a Division Bench of the H gh Court. The
Di vi sion Bench disagreed wth the Ilearned Single Judge
observing that the Note to Rule 4 is not ultra-vires but
this was subjects to the further directions given by the
Division Bench. Taking note of the fact that in the
nmeantinme, a conmpetitive examination ~ was conducted, a
direction was given that the result ~be published and the
candi dates who are declared successful in the exam nation
shoul d be appointed to 33-1/3%of the vacanci es whi'ch arose
between May 7, 1981 and May 7, 19 82. A further directi on was
given that the second conpetitive examn nation contenplated
in note to clause (4) must be conducted after a qualifying
exam nation as envisaged in 1966 and/or 1981 Rules .is
conducted within a period of six nonths fromthe date of the
judgrment and all those exam nees found decl ared successfu
at the qualifying examnation be permtted to take the
conpetitive exani nation which nust be held within six nonths
fromthe date of the result of the earlier exanmination.A
direction was given that the candi dates decl ared successfu
at the conpetitive exam nation be appointed to 33-1/3% quota
of posts in the vacancies that arose between May 7, 1982 and
May 7, 1983. There was sone further directions which are
hardly material for the present purpose. The wit appeal was
di sposed of in these terns. Original petitioners aggrieved
by the decision of Division Bench have filed this appeal by
speci al | eave.

By sheer passage of tinme, this appeal and even the nmain
petition have becone i nfructuous. Even in service
jurisprudence the clock of history, sonmetines, cannot be put
back and even if it is found that the respondents have
conmitted an error in inplementing the statutory rules no
relief can be granted. This is one such case.

Appel l ants are Junior Engineers of the 1973 batch
bel onging to the service styled as Tel egraphi c Engi neering
Service (Cass |1) re-designated as Tel egraphi c Engi neering
Service (Goup Posts). Appellants as Junior Engineers can
| ook forward to becone Assistant Engineers by pronotion.
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I ndi sputably, the recruitnent to the post of Assistant
Engi neer in the service is by pronotion from

886

the cadre of Junior Engineers. Under the 1966 Rul es, Junior
Engi neers woul d becone eligible for pronmotion on qualifying
at a qualifying exam nation. The eligibility criterion for
taki ng the exam nation was service of five years. Appellants
who are Junior Engineers of 1973 batch becane eligible for
taking the exam nation that may be held in 1978 and onwards.
Once in Novenber, 1980 and another in January, 1981
programme of holding qualifying examnation, where 1973
recruits could have appeared, was announced but subsequently
cancelled and on May 7, 1981, 1966 Rul es were superseded by
1981 Rul es.

1981 Rules envi saged  a qual i fyi ng-cum conpetitive
exam nation. Eligibility ceriterion for taking conpetitive
exam nat i on was successf ul cl earance of qual i fying
exam nation. Therefore, wunless a qualifying exam nation is
held one woul d have no chance to take conpetitive
exam nati'on. For 1973 recruits no qualifying exanm nation is
held. In 1981 Rules by a note appended to clause (4) of
Appendix 1, it was provided-that the next two exam nations
under 1981 Rules would only be conpetitive exam nation. The
sumtotal of these developnents would certainly cone in the
way of appeallants who are of 1973 batch from taking
conpetitive exanm nation and unless they qualify at that
exam nation they would not be eligible for pronotion to the
post of Assistant Engi neer

In 1982 a conpetitive exam nation was held. Junior
Engi neers who were recruited prior to 1973 and who had
qualified at the qualifying exam nation held in August 1980
could appear at this conpetitive exam nation. As.  Junior
Engi neers of 1973 and sub" sequent batches were not adnitted
to qualifying examination held in1982 and as no qualifying
exam nation was held in Novenber 1980 and January 1981 and
as two exam nations under the 1981 Rules were only to be
conpetitive exam nation, certainly they have been denied an
opportunity to take the exam nation. Appellants who
simlarly situated per sons tried extra-constitutiona
nmet hods to pressurise the powers that be, from holding the
qual i fyi ng exam nation and subsequently fromdeclaring its
results. This Court had to interpose to put down -such
pressure tactics by a mandatory direction given at an
interimstage that the results of the exam nation already
hel d must be declared. W are informed that the results
have been decl ar ed.

887

Ms. U mla Kapoor, |earned counsel represented one
such successful candidate. Even though the Tresults are
declared, the followup action of pronotion and appoi nt nent
has not been taken. W propose to give appropriate
directions in this matter.

In the backdrop of these facts, can it be said that
the appellants have been victimsed or subjected to
discrimnatory treatnent or have been denied equality  of
opportunity in the natter of pro notion. Appellants do not
question the legality of rules which prescribe a qualifying-
cum conpetitive examnation for becomning eligible for
promotion to the post of Assistant Engineer. Their grievance

is that note 4 appended to cl ause I i ntroduces
discrimnation In that Junior Engineers of 1972 and prior
batches will alone be able, if they had cleared the

qual i fying exami nation, to take the conpetitive exam nation
which would be held wunder 1981 Rules and as only the
conpetitive exam nation was to be held, Junior Engineers of
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1973 and subsequent batches, even if they have put in five
years of qualifying service, would be denied an opportunity
toi take the exanination. The |earned Single Judge of the
H gh Court held the note to be ultra-vires. W find it
difficult to agree with the view of the | earned Single Judge
in this behalf. However the Division Bench has clearly
opi ned that the note is not ultra-vires.

M. Ramanurthy, |earned counsel for the appellants
contended that the note inheres the pernicious tendency of
denying equality of opportunity in the matter of taking
exam nati on because it permits the departnent to provide a
bottl eneck comng in the way of Junior Engineers of the 1973
batch fromtaking the conpetitive exam nation by not hol di ng
the qualifying exam nation. W see nothing wong in the
policy disclosed by the note. It was pointed out that by
1982 nearly 7, 000 Junior Engi neers had becone eligible for
taking competitive exam nation. There was some di spute about
the figure but we are prepared to accept the figure as given
by M. Ramanmurthy, | earned counsel that 4, 000 Junior
Engi neers of pre- * 1973 batch were qualified for taking
conpetitive exanm nation. M. Ramanmurthy contended that if
the eligibility criterion is five years of service DO
artificial road-block could be created so as to cone in the
way of such qualified Junior Engineers from taking the
exam nation. As an additional string to the bow, it was
submitted that if the purpose of holding a conpetitive
examnation is to select best all eligible persons nust be
permtted to take the exam nation and-l
888
no artificial barrier need to be created. It was submtted
that not holding of the qualifying exam nation creates such
an inpermssible road-block in the way of Junior Engineers
of 1973 and subsequent batches from taking conpetitive
exam nati on.

If by 1982, nore than 4, 000 Juni or Engi neers of pre-
1973 batch had becone eligible totake the exam nati on and
if the accumul ated number of vacancies was around 300, it is
difficult to accept the submission of M. Ramanurthy that
everyone who has just put in five years of service must be
permitted to take the examination. It is a known-principle
of service jurisprudence that even though mni mum
eligibility criterion is fixed enabling one to take the
exam nation yet the examnation can be confined on a
rational basis to recruits wupto a certain nunber of years.
That constitutes recognition of |long experience and not
permitting sone irate junior to score a march. If by 1982,
nearly 4, 000 Junior Engineers of pre-1973 batches had
becorme eligible for taking conpetitive examnation, the
departrment would be perfectly justified in keeping the
exam nation open only to persons who have put in such |ong
service and leaving others to wait for the next exani nation
| for t aki ng exam nation this aspect i ntroduces
classification, it is based on rational and intelligible
differentia which has a nexus to the object sought to be
achieved. By the note, for a period of two years only pre-
1973
Juni or Engi neers who had cleared qualifying exam nation
were given a chance to take conpetitive exam nation. If this
introduces a classification, it is valid. It caters to a
wel | -known situation in service jurisprudence that there
must be sone ratio of candidates to vacancies. And it is
based on | ong experience as a rati onal basis for
classification. Viewed fromthis angle, we find nothing in
the policy wunderlying the note to rule (4) as being either
di scrimnatory or arbitrary or denyi ng equal ity of
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opportunity in the natter of pronotion. It had the desired
effect of not having a glutt of Junior Engineers taking
exam nation conpared to fewer nunber of vacancies. Length
and experience were given recognition by the note The
promoti on can be thus by stages exposing the pronotional
avenue gradually to persons having |onger experience. This
seens to be the policy underlying the note and we see
not hi ng i nproper or unconstitutional init.

However the situation has materially changed. Mre than
4 years elapsed sine the note has appeared- One exam nation
is

889
a ready taken. Even Junior Engineers of 1973 batch have by
now put in nmore than 12 years of service. Therefore while

uphol ding the note and consequently rejection the appeal we
propose to give the following directions to renove the
irritants:

(i) Successful candidates of 1982 conpetitive
exam/'nation, results of© which have been declared
pursuant to the directions of this Court, nust be given
promotionas Assistant Engineer within a period of two
nont hs from t oday.

(ii) The next qualifying examination permtting
all those who are “eligible under the rules to appear at it
nust be held latest by July 31, 1985 'and the results be
decl ared by Septenber 30, 1985.

(iii) The next conpetitive  exam nation nust be

hel d by Decenber 31, 1985 and the results by decl ared
by February 28, 1986.

(iv) Consequent promotions keeping in. view the
vacanci es avail able nust be given withina period of
three months after the result is declared.

This appeal is disposed of in these terms with no order
as to costs
M L. A Appeal di sm ssed.
890




