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subsequent orders in same proceedi ng--Principle of f
of decisions in crimnal cases -Code of Crimnal Pro
1898 (V of 1898), s. 403.

HEADNOTE:

A conplaint was filed against the appellant and one Bose
bef ore the Sub-Divisional Mugistrate, Darjeeling. ‘Under the
WB. Crimnal Law Armendnent (Special Courts) Act, 1949 the
case was allotted to M. Dutta Gupta, Special judge,” Alipur
who by order dated July 11, 1951, acquitted the  appell ant
but convicted Bose. Bose appealed to the Hgh Court which
held the Act to be ultra vires and quashed the conviction
The Act was anmended and anot her conplaint was then filed
against the appellant and Bose before M. Lodh, Special
judge, Alipur. The appellant pleaded the bar of S. 403 Code
of Criminal Procedure on account of his acquittal by M.
Dutta Gupta but the Special judge overruled the plea. The
appel lant went to the High Court in revision and on  March
19, 1953, Chunder, J., held that the acquittal was not by a
conpetent Court as the Act creating the court “had been
declared ultra vires and dismissed the application. 'In the
meantime the case was withdrawn from M. Lodh and was
allotted to the Special judge, Darjeeling, and a fresh
conplaint was filed against both accused. On an application
nade by Bose the Hi gh Court quashed these proceedings and
directed the proceedings pending in the Court of the Sub-
Di vi sional WMagistrate, Darjeeling, to be disposed of in
accordance with law By this time the Suprene Court had
held in Kedar Nath Bajoria v. The State of West Bengal that
the Act was intra vires. The appellant again raised the
plea of the bar of s. 403 Code of Criminal Procedure,
contending that in view of the decision of the Supreme Court
his acquittal was by a conpetent Court. The plea was
rejected by the Magistrates and a revision application was
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di sm ssed by the H gh Court on the ground that the appell ant
was bound by the decision of Chunder, J., holding that the
acquittal was by a Court not of competent jurisdiction. The
appel | ant appeal ed by speci al | eave.
Held (Sarkar, J., dissenting), that in view of the decision
of the Suprene Court in Kedar Nath Bajoria s case the tria
before M. Dutta Gupta, Special judge was a | awful one and
the acquittal of the appellant which was never set aside was
a bar to another trial. It was open to the appellant to
challenge in this appeal the order made by Chunder, J., on
March 19, 1953. Except

59
where the statute so required, it was not inperative upon a
party to appeal against every error, defect or irregularity
in any order by which he nay be aggrieved and by not doing
so he did not forfeit ~his right to have the matter
considered by the Suprene Court. So far as the Supremne
Court was concerned it made no difference whether the
i nternedi ate ~order conpl ai ned of was passed by the Tria
Court and was not taken to the High Court or it was taken to
the Hi gh Court and was confirned by it.
Kedar Nath Bajoria v. The State of West Bengal, [1954] S.C
R 30, followed.
Maharaja Moheshur Singhv. The Bengal Government, (1859) 7
MI.A 283, Al exander John Forbes v. Aneerooni ssa Begum
(1865) 10 MI.A. 340, Sheonath v. Ram Nath, (1865) 10 MI.A
413 and Shah Mukhun Lal v. Baboo Sree Kishen Singh, (1868)
12 M1.A 157, referred to.
Sanbasi vam v. Public Prosecutor,  Federation of Mlaya,
[1950] A.C. 458 and Pritam Singh v. The State of Punjab
A l.R 1956 S.C. 415, applied.
Sar kar J.-The judgment of Chunder, J., prevented the appel-
lant fromraising the question that the Court of M. Dutta
Gupta was a court of conpetent jurisdiction. That decision
was a final judgnent and it did not lose its force as| such
because a Superior Court in a different case subsequently

took a view which showed that the(judgnent was w ong. That
decision was not an interlocutory order as it decided that
the appellant had no right not to be prosecuted again. The
principle of finality of judgnment obtained in crinminal [|aw
as well as it didincivil |aw

In re May, 28 Ch. D. 516, Sanbasivamyv. Public Prosecutor,
Federation of Ml aya, 1950 A . C. 458 and Ram Kirpal Shukul v
Mussumat Rup Kuari, (1883) L.R 11 |I.A 37, referred to.

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 116 of
1957.
Appeal by special l|eave fromthe judgnment and order dated
the February 10, 1955, of the Calcutta H'gh Court, in
Criminal Revision No. 930 of 1954, arising ‘out of the
judgnment and order dated July 13, 1954, of the Sub-
Divisional Magistrate, Darjeeling in G R case No. 108 of
1950.
Sukumar Ghose, for the appellant.
N. R Khanna and T. M Sen, for the respondent.
1959. Cctober 27. The judgnent of Jafer Ilmam J. L. Kapur
and K. N Wanchoo was delivered by Kapur, J., Sarkar, J.
delivered a separate judgnent.
KAPUR J.-This appeal by special |eave raises a question of
the application of s. 403 of the Crimna
60
Procedure Code. The circunmstances in which this question
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arises are these: A conplaint was filed agai nst one S. K
Bose and the appellant under ss. 120-B, 409, |Indian Pena
Code and s. 5(2) of the Prevention of Corruption Act (2 of
1947) in the Cour t of the Sub-Divisional Magi strat e,
Darj eel i ng. Against the appellant the conplaint was
instituted on March 2, 1950. As the Wst Bengal Crinnal
Law Anendnent (Special Courts) Act (West Bengal 21 of 1949)
(hereinafter referred to as the Act) canme into force on June
23, 1949, the case was allotted to the Special Judge at
Alipore, M. S.C. Dutt Gupta who, on July 11, 1951, found S
K. Bose guilty but acquitted the appellant. S. K. Bose took
an appeal to the H gh Court at Cal cutta.

In anot her case J. K Gupta v. The State of West Bengal (1)
a Special Bench of the Calcutta High Court held that s. 4(1)
of the Act was ultra vires. Following this judgment a
Di vision Bench of that Court (Trevor Harries, CJ., and S.
R Das Cupta, J.) passed the following order in S. K Bose’'s
appeal : -

The appeal nust, therefore, be allowed. The conviction and
sentence are set aside and the appellant nust be regarded as

an-—under-trial prisoner awaiting retrial, if Governnent so
deci des. He wll continue on the same bail until such
retrial."

On April 9, 1952, the West Bengal Crimnal Law Amendnent
(Speci al Courts Anendi ng) O di nance 1952 (West Bengal Ord. 8
of 1952) came into force and was replaced by Wst Bengal Act
X'l of 1952 on July 30, 1952. By a Notification No. 2047J
M. J. C Lodh was appointed as the Special Judge at Alipore
and on My 26, 1952, a petition of conplaint was filed
agai nst both the appellant and S.K. Bose. It was stated
therein that the Hi gh Court had held that the allotnment of
the <case to the previous Special Court and all proceedings
thereafter were invalid and "all ~such cases have been
directed to be retried according to law' and prayed for
cogni zance to be taken of the offences which the appellant
and S. K Bose were accused of. |t may be pointed out that
as far as the

(1) (1952) 56 CWN. 701.
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appel l ant was concerned the H gh Court had given no such
direction.

The Special Judge then summoned the appellant who on- June
19, 1952, pleaded the bar of s. 403, Crininal Procedure
Code, basing it on his acquittal by the Special Judge, M.
S. C. Dutt CGupta. The Special Judge overruled this plea on
the ground of want of jurisdiction of the previous Specia
Judge to try the offences because s. 4(1) of the Act had
been declared ultra vires by the H gh Court. Against this
order the appellant noved the Hi gh Court under Articles 226
& 227 and under s. 439 of the Crimnal Procedure Code for
guashing the proceedings before the Special Judge. On
August 22, 1952 Notification No. 2047J. was superseded by
Notification No. 4673J. and M. J. C Lodh ceased to have
jurisdiction and he passed an order on August 26 that as the
Court had no jurisdiction to continue the trial the "case be
filed and the accused be hel d underwater prisoner pending a
retrial according to law." The appell ant thereupon anended
his petition in the High Court. On March 19, 1953, the High
Court (Chunder, J.), dismssed, the application and
di scharged the rule. It held that as the Act "creating the"
Special Judge’s Court has been declared ultra vires, the
decision of that Court had no binding force and that the
Hi gh Court " did not discharge the accused per sons
altogether but directed that they were to be held as
undertrial prisoners, leaving it to the Governnent to decide
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what further steps the Governnment woul d take." Here again
there was an error because whatever might be the |ega
consequence of the order of the High Court in S K  Bose's
appeal there was no specific order as to the appellant.

The West Bengal Criminal Law Amendnent (Special Courts)
Amendi ng Act (West Bengal Act 22 of 1952) having cone into
force, by a notification dated Decenmber 22, 1952, the case
of the appellant and S. K. Bose was allotted to the Specia
Judge at Darjeeling and a fresh conplaint was filed on March
27, 1953 in that Court and it issued process against both

the accused. The appel | ant again took objection to the
restarting

62

of the proceedings. S. K Bose, the other accused,took a
revision to the H gh Court (Criminal Revision No. 578 of

1953) . On April 8,..1954 the High Court (Das Gupta &
Debabrata Mookerjee, JJ), quashed the proceedings in the
H gh Court of the Special Judge at Darjeeling on the ground
that the Amendnent Act (XXI'| of 1952) was
inapplicable to the facts of the case. The H gh Court hel d:
"The position in lawtherefore was that the proceedings
against the petitioner were pending in appeal before this
Court on the 9th April, 1952; the appeal was disposed of on
that date and a retrial was " ordered. There has not
therefore been  a, termnation of those proceedings. | f
consequently the Special Courts Act does not apply to those
proceedi ngs. and those proceedings cannot be tried by a
Special Court, that position cannot be escaped by filing a

fresh petition of conplaint’. The filing of fresh petition
of conplaint will not institute fresh proceedings distinct
from the proceedings that were pending in appeal. So |ong

as these proceedi ngs have not been disposed of in accordance
with law, fresh proceedi ngs cannot be instituted agai nst the
petitioner.

The result in nmy opinionis that the Special Court Judge,
Darjeeling has no jurisdiction to try the case instituted
before him on a conplaint on the 27th of March, 1953. I
woul d accordingly quash the proceedings in his Court and
or der that the proceedings now pending agai nst t he
petitioner in the Court of the Sub-Divisional Magistrate,
Darjeeling should now be disposed of in - accordance with
[ aw. "

On May 31, 1954 the Sub-Divisional Magistrate, Darjeeling,
i ssued process agai nst the appellant to appear on June 21

1954, and on the sanme day the case was transferred to M. S.
P. Kar, Magistrate. The appellant then applied to the /Sub-
Di vi sional Magistrate for the quashing of proceedings on the
ground that he had been acquitted by a Court of conpetent
jurisdiction because the Suprenme Court in Kedar Nath Bajoria
v. The State of West Bengal (1) had declared s.4(1) of the
Act to be intra vires of the Constitution. “The

(1) [1954] s.C.R 30.
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| earned Magistrate dismssed this petition oil  the ground
that the order of the H gh Court dated April 8, 1954, which
directed the trial of the appellant: was passed after the
judgrment of the Supreme Court and that he was bound by the
order of the, High Court. Against this order the appellant
took a revision to the H gh Court and the matter was heard
by Guha Roy and S. K. Sen, JJ. Guha Roy, J., held that the
order of Chunder, J., in Crimnal Revision No. 965 of 1952
operated as a bar; that the proceedings before the Sub-
Divisional WMagistrate at Darjeeling were really a con-
tinuation of the proceedings before M. J. C. Lodh, Specia
Judge and that the appellant was bound by the decision of
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Chunder, J. S. K Sen, J., agreed and held that the order of
acquittal was by a Court which was not of conpetent
jurisdiction and therefore it (the acquital) was no | onger
i n existence when Chunder, J., passed the order on March 19,
1953, and the petitioner could not get the benefit under s.
403 of the Crimnal Precedure Code or the "subsequent change
in the lawintroduced by the Suprene Court decision " in
Kedar Nath Bajoria v. The State of Wst Bengal (1). The
result was that the appellant’s prayer for quashing the pro-
ceedings was rejected and the appellant has come in appea
by speci al | eave against this decision of the Hi gh Court.
Under s. 403(1) of the Code of Criminal Procedure a person
once tried and acquitted for an offence is not liable to be
tried again for the same offence or on the sane facts. It
is this provision of the Code which the appellant relies on
in support of his appeal and subnmits that as he was
acquitted by a court of conpetent jurisdiction and which
acquittal~ remmins - operative he cannot be tried again for
the same offence. Under the decision of this Court in Kedar
Nat h-Baj oria v. The State of West Bengal (1) s. 4 (1) of the
Act _is intra vires and the court of the Special Judge,
Alipore, M. S. C Dutt Gupta, who passed the original order
of acquittal ~of the appellant was a court of conpetent
jurisdiction and if there is no other inpedinent in the way
of the appellant the previous acquittal

(1) [1954] S.C. R 30.

64

nmust operate as a conplete barto his being tried again on

the sonme facts and for the same of fences. But it was
contended on behal f of the State that - in his or der
Chunder, J., had held that the appellant could not
plead the bar of s. 403 as the order of acquittal by the
Special Judge M. S. C. Dutt Gupta, was not by a court

of competent jurisdiction; and as the order had become fina
whether it was right or wong it barred the raising of that
question, i.e., applicability of s. 403 even in this Court.
It therefore becones necessary to determne 'the effect of
the order of Chunder, J.

The Special Judge M. S. C. Dutt GQGupta, acquitted the
appel | ant and convi cted the co-accusedS. K. Bose who  alone
took an appeal to the High Court. That Court held's. 4(1)
of the Act to be ultra vires and set aside his conviction
and left it to Government to deci de as to whether he  should
again be tried or not. By filing the proceedi ngsagain the
CGovernment deci ded that the appellant andS. K. Bose should
be retried. No argunment was raised beforeus as to  the
effect of that order on the appellant’s case and the
argument has proceeded on the basis that on that view of the
law the acquittal of the appellant was by a court wthout
jurisdiction and therefore even if no appeal was taken as
against the appellant the order of acquittal would be no
nore than an order of discharge(Yusofalli Muilla Noorbhoy wv.
The King (3) ). But the appellant contended that in view of
the decision of this Court in Kedar Nath Bajoria v. The
State of West Bengal (2) where the Act was declared intra
vires and s. 4(1) of the Act a good provision, the decision
of the H gh Court to the contrary could no | onger inpede the
efficacy of his plea and he was entitled to plead s. 403,
Crimnal Procedure Code, as a bar to his being tried on the
same facts and for the offences of which he was acquitted.
It was also contended that the verdict of acquittal was
given by a court of conpetent jurisdiction and that verdict
has never been reversed and the acquittal is still in force.
It is not necessary in this appeal to decide whether it was
open to the H gh Court to take a different view
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(1) (1949) 76 I.A 158, 168, 169.

(2) [1954] S.C.R 30.

65

of the effect of the order of acquittal passed by M. S. C

Dutt Cupta because of the pronouncement by this Court in
Kedar Nath Bajoria s case (1). What we have to decide in
this appeal is whether the order of Chunder, J., has the
effect of debarring the appellant from the benefit of
obtaining a review by this Court of that decision. It is
al so not necessary to discuss the scope of res judicata and
the extent of its application to crimnal proceedings and
its [imtation to decisions of courts of conpet ent
jurisdiction.

Except where the statute so requires it is not inperative
upon a party to appeal against every error, defect or
irregularity in any order by which he nay conceive hinself
aggrieved under ~the penalty, if he does not So do, of
forfeiting for ever the benefit of consideration by this
Court. ~ Nothing would be nore detrinental to the expeditious
adm-nistration of justice than the establishnent of a rule
whi.ch woul d i npose upon a party the necessity of appealing
agai nst every such order. It was so held in Mheshur Singh
v. The Bengal Government (2) where a party had not appeal ed
fromthe order of “Sudan, Comm ssioner, granting a review of
j udgrent . In our opinion, it would nmake no difference as
far as this Court is concerned whether an internedi ate order
conpl ai ned of is passed by thetrial court and is not taken
to the High Court in revision or it is taken in revision to
the Hgh Court and is there confirmed. W think it
unnecessary in this caseto express any opinion as to the
effect of that order qua the revision in ‘the H gh Court
itself, but when the matter properly cones to this Court in
appeal in such circunstances as this case it is open to this
Court unless there is any statute which provides differently
to review the order passed by the Hi gh Court as nuch as it
woul d have been if the original order passed by the tria

court had not been taken to the Hi gh Court in revision. In
civil cases this principle was accepted by the  Privy
Counci | . See Al exander John Forbes v. Ameerooni ssa  Begum
(3) where an order of remand had not been appeal ed

(1) [1954] S.C.R 30. (2)-(1859) 7 M1.A 283, 302

(3) (1865) 10 MI.A. 340, 352.

9
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agai nst; Sheonath v. Ram Nath (1) where the order was a step
in the procedure that |leads to a final decree; Shah Mikhun
Lal v. Baboo Sree Kishen Singh (2) where the question as to
interest was decided in an interlocutory decree not appeal ed
from These cases are decisions on general principles and
are not based on any particular statute or regulation
peculiar to procedure in civil cases. W do not see why the
principle of these cases should, in the absence of any |aw
to the contrary, not be equally applicable to natters of 'a
crimnal nature.

Chunder, J., in his judgrment in Crimnal Revision No. 965 of
1952 dated March 19, 1953 sai d:

" There nmust be a judiciumbefore there can be res judicata.
If a judiciumcreated by an Act is not a judicium at al
because the Act is ultra vires there can be no res decided
by it. Because there is no judicium there can be no
deci sion which will have a binding force."

It only nmeans this that for an order of acquittal to be
binding it nust be pronounced by a Court of conpetent
jurisdiction. In the judgnent of the High Court in Crinina
Revi sion No. 930 of 1954 now under appeal S. K Sen, J., was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 12

of the opinion that as the acquittal was not by a Court of
conpetent jurisdiction the Governnent regarded it as set
aside and it was no longer in force when Chunder, J., passed
his order on March 19, 1953, and " consequently the
petitioner " (Dow the appellant) " could no |onger get the
benefit thereof wunder s. 403 C&. P. C on a subsequent
change in the law introduced by the Suprene Court decision
in Kedar Nath Bajoria v. The State of Wst Bengal (3).
Following Kedar Nath Bajoria s case (3) we are of the
opinion that s. 4(1) of the Act was not ultra vires and the
judgrment of the Calcutta Hgh Court in J.K Cupta v. State
of West Bengal (4) was erroneous and the acquittal by the
Special Judge M. S. C Dutt GQupta was an order nade by a
court of conpetent jurisdiction; as such it was binding
unl ess set aside in.appeal and it was never set aside in
appeal . The observations

(1) (1865) 10 MI.A., 413.

(2) (1868) 12 MI.A 157.

(3) (21954) S.C. R 30.

(4) (1952) 56 C.WN. 701.
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of the Privy Council in Yusofalli Milla Noorbhoy v. The King
Enperor (1):

" If the orders of acquittal were passed by a court of
conpetent jurisdiction, though wongly, they would be
bi ndi ng unl ess set aside in appeal " would be applicable to
the case of the appellant. If the trial court was not a
court of conpetent jurisdiction the acquittal would be no
nore than a discharge; but if it was by a court of competent
jurisdiction it is binding unless |awfully set aside.

The plea of the appellant effectively falls within s. 403
Crimnal Procedure Code. W have heldthat the trial in the
court of M. S C Dutt Gupta being a trial before a court
conpetent to pass a valid order the prosecution is bound to
accept the correctness of the verdict of acquittal and is
precl uded from challenging it. As was said by Lord
Mcdermott in Sanbasi vam v. (Public Prosecutor, Federation of
Mal aya (2) in regard to a verdict pronounced by a conpetent
court and after a lawful trial:

" the verdict is binding and conclusive in ~all subsequent
proceedi ngs between the parties to the adjudication.™

This passage was quoted with approval by this Court in
Pritam Singh v. The State of Punjab(3). In our opinion the
order of Chunder, J., was based on an erroneous view of the
vires of s. 4(1) of the Act. The first trial of the
appel l ant was before a court of conpetent jurisdiction and
the verdict of acquittal was not a nullity; its efficacy was
not inpaired by any binding order of the Hi gh Court; and at
this stage when the matter is properly before this court and
the proceedings are a continuation of the proceedi ngs before
M. J. C. Lodh, it is not precluded from rectifying any
error or defect in the order of the Hi gh Court. and giving
effect to the plea set up under s. 403. The ‘trial before
M. S C Dutt Gupta being a lawful one which ‘resulted /in
acquittal and which has never been set aside, another tria

woul d place the appellant in

(1) (1949) L.R 76 |.A 158, 168, 169.

(2) [1950] A .C. 458, 479.

(3) AI.R 1956 S.C 415, 420.
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jeopardy a second tine which would contravene s. 403 of the
Crimnal Procedure Code

W therefore allow this appeal, set aside the or der
of the Calcutta H gh Court directing the conplaint to
be proceeded wthin the court of the Sub- Di vi si ona
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Magi strate and the proceedi ngs against the appellant are
guashed.

SARKARJ. -In ny view this appeal fails.

On March 2, 1950, the appellant and one Bose were prosecuted
for certain offenses under the Wst Bengal Crinminal Law
Amendnent (Special Courts) Act, 1949. The case was heard by
M. Dutta Qupta who, on July 11, 1951, acquitted the
appel l ant but convicted Bose. Bose appealed to the High
Court at Calcutta. The H gh Court, following its own
earlier decisionin J. K Gupta & Os. v. The State of West
Bengal (1), found that the Act was invalid as it offended
art. 14 of the Constitution. The H gh Court thereupon held
that Bose’s conviction under the Act could not be sustained
and set it aside.

Thi s judgnent was passed on April 9, 1952. On the sane day
the Governnent of West Bengal passed an Ordi nance anending
the Act, which Ordi nance was | ater replaced by another Act.
Under the Act as amended, fresh proceedings in respect of
the sane offenses were started both against the appellant
and Bose on May 26, 1952, in the Court of M. Lodh who was
enpowered by the Governnent under the Act as anended, to
deal with it.

On  June 19, 1952, the appellant nade an application to M.
Lodh for an order that the prosecution against him be
guashed as’/ he had earlier been acquitted of the sane
of fences by M. Dutta GQupta. Thi's application was rejected
by M. Lodh. On Septenber 2, 1952 the appellant noved the
Hi gh Court at Calcutta by revision petition No. 965 of 1952
agai nst the order of M. Lodh. This petition was disposed
of by Chunder, J., by order dated March 19, 1953, whereby
the |learned Judge held that the proceedings could not be
guashed as, in view of the judgnent of the H gh Court dated

(1) (1952) 56 CWN. 701.

69

April 9, 1952, it must be held that M. Dutta Gupta was not
a court of conpetent jurisdiction and the acquittal by him
was of no effect. Before(the revision petition No. 965 of
1952 was filed, the Government had wi thdrawn the case

agai nst the appellant and Bose from M. Lodh. It is said
that the revision petition was filed in ignorance of such
wi t hdr awal .

After wthdrawing the case from M. Lodh the Government by
Notifications dated Decenmber 22, 1952 and March 24, 1953,
assigned it for trial under the Act as anended, to a court
at Darjeeling. A fresh petition of conplaint was thereupon
filed against the appellant and Bose in that™ Court. Bose
then noved the High Court at Calcutta by a revision petition
for quashing the proceedings on the ground that the Act as
anended did not apply to him On April 8, 1954 the High
Court all owed Bose’'s application and quashed the proceedi ngs
hol di ng that the anended Act did not apply to any proceeding
pending on the date of the commencenent of the O dinance,
nanely, April 9, 1952, in any court other than a /'court
constituted under the Act and that on that date the
proceedi ng agai nst Bose was pending in the Hi gh Court which
was not a court under the Act.

Wiile the revision petition mentioned in the preceding
paragraph was pending in the High Court, this Court on My
22, 1953 delivered judgnment in Kedar Nath Bajoria v. State
of West Bengal (1), whereby it held that the judgnent of the
H gh Court at Calcutta in J. K Qupta v. The State of West
Bengal (2), was wong and that the Act was constitutionally
val i d.

After the decision of the H gh Court of April 8, 1954,
proceedi ngs againt the appellant and Bose were started
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afresh in the Court of the Sub-Divisional Magistrate,
Darjeeling under the provisions of the Code of Crinina
Procedure. On June 21, 1954 the appellant applied to the
Sub- Di vi si onal Magistrate, Darjeeling for an order quashing
the proceeding against himas in view of the judgnment of
this Court in Kedar Nath Bajoria s case(l), to which
ref erence has

(1) [1954] s.C.R 30.

(2) (1952) 56 C.WN. 701.
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been earlier made, it had to be held that his acquittal by
M. Dutta GQGupta was an acquittal by a court of competent
jurisdiction and that therefore the appellant could not be

tried for the sane offence over agai n. The Sub-
Di visional Magistrate dismissed this application by his
order passed on July 13, 1954 hol di ng that he was bound

by the order of the H.gh Court dated April 8, 1954 which
directed the case to be tried and which was passed after the
judgrment of this Court in Kedar Nath Bajoria’ s case (1), had
beendel i vered. The appellant them noved the H gh Court at
Calcutta in revision against this order of the Sub-
Di vi si onal Magistrate by crimnal revision petition No. 930
of 1954. The Hi gh Court by its judgment dated February 10,
1955 di sm'ssed this revision case hol di ng t hat
notw t hstandi ng- the judgnent of this Court in Kedar Nath
Bajoria's case (1), the judgnent of Chunder, J., dated March
19, 1953 was binding on the appellant and it bad therefore
to be held that the acquittal of the appellant by M. Dutta
Gupta no longer remained in force after the judgment of
Chunder, J., It _is fromthis judgnent that the present
appeal ari ses.

In my opinion the view taken by the H gh Court is right.
The question is whether the appellant is entitled to an
order quashing the prosecution against himas he bad earlier
been acquitted by M. Dutta Gupta. The appellant contends,
relying on the principle of ‘autrefois acquit, that he is.
That principle is enacted in s. 403 of the Code of Crimnal
Procedure. It then conmes to this: |Is the appellant entitled
to the benefit of s. 403 ?

The principle stated in the section is that when a ‘person
has once been tried by a court of conpetent jurisdiction for
an offence and convicted or acquitted of it, he shall  not
while the conviction or acquittal remains in force, be tried
again for the sane offence. |In order, therefore, that the
appel l ant may have the benefit of the section he nust have
been tried by a court of conpet ent jurisdiction

Furthernore, such acquittal nust be in force.

(1) [1954] sS.C.R 30.

71

It is said that notw thstanding the judgnent of the  High
Court in J. K Gupta's case (1) it nust now be held in view
of the judgnent of this Court in Kedar Nath Bajoria’s
case(2) that the acquittal by M. Dutta Gupta was an

acquittal by a court of competent jurisdiction. |t seens to
me that the judgnent in Kedar Nath Bajoria’ s vcase(") is
really irrelevant. |If the Court of M. Dutta Gupta, was in

law a court of conpetent jurisdiction, it would remain such
whet her this Court declared it to be so or not. Any court
before which a plea of autrefois acquit 1is taken, rust
decide for itself and of course in comng to its decision it
nmust follow such precedents as are binding upon it-whether
the Court which had earlier acquitted the accused was a
court of conpetent jurisdiction. |Its power to decide that
guestion is not derived froma decision of a higher court
pronounci ng upon the question of the conpetence of the Court
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which earlier acquitted” the accused. Therefore it seens to
ne that Kedar Nath Bajoria s Case (2), does not decide the
case bhefore us.

Now, in order to get the benefit of s. 403, the appellant
has to show that the Court of M. Dutta Gupta, which
acquitted himwas a court of conpetent jurisdiction. But
another prior question arises in this case. That is this:
Is it open to the appellant in view of the order of Chunder
J., to contend that the Court of M. Dutta Gupta was a court
of conpetent jurisdiction ? In other words, can he at al
rai se the question whether the Court of M. Dutta Gupta was
a court of conpetent jurisdiction ? Is he not bound by the
judgrment of Chunder, J., to the position that M. Dutta
Gupta did not constitute a court of conpetent jurisdiction ?
It is no doubt true that if it is open to the appellant to
contend that the Court of M. Dutta Gupta was a court of
conpetent jurisdiction, the decision of this Court in Kedar
Nath Bajoria's case (2) wuld help himto establish that

contention. “If it is Dot so open to himthat decision does
not avail himat all.
It seems to ne that the judgnent of Chunder, J., prevents

the appellant fromraising the question that
(1) (1952) 56 C. WN. 701.
(2) [1954] S.C. R 30
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the Court off M. Dutta GGupta, was a court of com
petent,jurisdiction. That question was directly raised by
t he appel l'ant by revision petition . No. 965 of 1952
of in which ‘the judgnment of Chunder, J., was passed.
Chunder, J., held that the Court of M. Dutta Gupta, was not
a court of conpetent jurisdiction. He bad f al
jurisdiction to decide the petition and the question. Hi s
jurisdiction to do so was never questioned.
The decision of Chunder, J., is a final judgnhent and nust
have effect as such. It nust be treated as binding on the
appel | ant . It is no doubt true that Kedar Nath Bajoria’s
case (1) shows that Chunder, J.’s, judgnent was wong. That
however does not make his decision |lose its ' force as a fina
judgrment. A final judgnent does not |lose-its force as  such
because a superior court in a different case subsequently
takes a view which shows that judgnent to be wong. A fina
judgnment however wong is still a final judgnent. I'ts
binding force does not depend upon its correctness.’” In
order to dispel any doubt as to the jurisdiction of Chunder
J., to decide the crimnal revision petition No. 965 of
1952, | wish to observe here that there is nothing in/  the
order of the Hi gh Court dated April 8, 1954 to show that he
did not have such jurisdiction. That order only held that
in view of s. 12 of the Act as amended, the Court at
Darjeeling constituted under the Act had no jurisdiction to
try the case against Bose as it had been “pending on the
specified date in a court which was not a court constituted
under the Act. That reasoning does not apply to the -case
against the appellant in which the crimnal revision
petition NO 965 of 1952 had been noved for that case was
not pending on that date in any court at all
Then it seems to ne clear that the decision of Chunder, J.,
being a final judgnent and binding on the appellant, he
cannot be heard to contend that the Court of M. Dutta CGupta
by which he was acquitted was a court of conpet ent
jurisdiction. That result follows fromthe rule of res
judicata which applies to all final judgnents. The rule is
not a matter of
(1) [1954] s.C.R 30.
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technicality. It is based on fundanental principl es
expressed in the maxinms, interest reipublicae ut sit finie
[itium and nenp debet bis vexari pro una et eadem causa:
see Halsbury’'s Laws of England, (3rd Ed.),vol. 15 p.177.
Brett, MR said in In re Muy.

The doctrine of res judicata is not a technical doctrine

applicable only to records. It is a very substantial
doctrine, and it is one of the nobst fundamental doctrines of
all Courts, that there nust be an end of |litigation, and

that the parties have no right of their own accord, after
having tried a question between them and obtai ned a deci si on
of a Court, to start that litigation over again on precisely
the same- questions."

I feel no doubt that the principle of the finality of
judgrment obtainsin crimnal law as well as it does in civi
aw. Section 403 of the Code is no doubt based on the sane
principle. But |- find no reason to confine its application
within the limts of the section. | find clear support for
thi's view inthe judgnent of the Privy Council in Sanbasivam
V.. Public Prosecutor, Federation of Mlaya(2)where it was
said at-p. 479:

" The effect of a verdict of acquittal pronounced by a
conpetent court on a lawful charge and after a lawful tria
is not conpletely stated by saying that the person acquitted
cannot be tried again for the same offence. To that it nust
be added that the verdict is binding and concl usive on al
subsequent pr oceedi ngs bet ween the parties to t he

adj udi cati on. The maxim " ~Res judicata pro veritate
aceipitur " is no less applicable to crimnal than to civi
proceedi ngs. "

Then it is said that the order of Chunder, J., was an
interlocutory order to which the principle of res judicata
does not apply. | amunableto agree that order was an

interlocutory order. It plainly decided the right of the
appel l ant; it decided that the appellant had no right not to
be prosecuted again. It is clear law that the principle of
res judicata applies to all orders which finally determ ne
the rights of the

(1)(1885) 28 Cch. D. 516, 518.

10

(2) [1950] A.C. 458.
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parties: see Hal sbhury’'s Laws of England (3rd Ed.) p. 177.
The case of Ram Kirpal Sukul v. Missumat Rup Kuari (1)
is of great assistance. There. in _~ the cour se of
execution proceedings it had been decided by the District
Judge, M. Probyn, that the decree under execution
awarded future nesne profits. It 'Was held by the Judicia
Conmittee that in the later stages in the course of the sane
execution proceeding the question whether the decree had
awarded nesne profits could not, in viewof M. Probyn’s
deci si on, be reopened and canvassed again. It was observed
at pp. 42-43,

" The decree of the Sudder Court was a witten docunent.
M. Probyn had jurisdiction to execute that decree, and it
was consequently wthin his jurisdiction, and it was his
duty to put a construction upon it. He had as much
jurisdiction, upon examning the terms of the decree, to
decide that it did award nesne profits as he would have had
to decide that it did not. The High Court assuned
jurisdiction to decide that the decree did not award nesne
profits, but, whether their construction was right or wong,
they erred in deciding that it did not, because the parties
were bound by the decision of M. Probyn, who, whether right
or wong, had decided that it did, a decision which, not
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having been 'appealed, was final and binding upon the
parties and those claimng under them It is not necessary,
nor would it be correct, for their Lordships to put their
construction upon the decree of the Sudder Court. If the
Subordi nate Judge and the Judge were bound by the order of
M. Probyn in proceedi ngs between the sane parties on the
"same judgnent, the High Court were bound by it and so also
are their Lordships in adjudicating between the samne
parties.

Applying the reasoning adopted in RaemKirpal’'s case(1l) it
woul d appear that the order of Chunder, J., cannot now be
guesti oned before us and the appellant is bound by it.

(1) (1885) L.R 11 I.A 37.
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As the appell ant cannot contend that his acquittal by M.
Dutta GQupta was an acquittal by a court of conpetent
jurisdiction, he cannot plead s. 403 in support of this

appeal . | appreciate that the viewthat | have taken is
hard on the appellant. "But it does not seemto ne that he
was ~entirely wthout a renedy. | would have been prepared
togiverelief to the appellant if he had appealed from the
judgment of Chunder J. and for that purpose | would have
felt no difficulty in extending the time to appeal. As it
is, | feel that the appeal nust be dism ssed.

ORDER OF COURT.
In accordance with the opinion of the majority the appeal is
al l owed, the order of the Calcutta High Court directing the
conplaint to be proceeded within the Court of the Sub-
Di visional Magistrate is set aside, and the proceedings
agai nst the appell ant are quashed.




