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Validity of retrenchnment of project/schene enployees as al so
the precise procedure to be followed so as to amount to retrenchnent
as per law, are the issues arising for decision in these appeals.

A brief resune of uncontroverted and such other facts as cannot

at this stage be disputed. 1In the State of Bihar alarge nunber of
wor kers were engaged on daily wage basis, instead of making regul ar
appoi ntnents, in the CGovernnent departnents by the authorities. The
practice was viewed with concern by the State Governnent and it was
deci ded to discourage the sane.  However, the authorities continued

wi th maki ng such illegal appointnents contrary to the directions issued
by the State Governnment. A stage reached when the State

CGovernment had to take a decision of term nating all appointments

made on daily wage basis or on nuster roll. The enploynent of a

good nunber of such enpl oyees whose enpl oyment on dai |l y wage

basis or on nuster roll cane to an end, or was likelyto come to an
end, in view of the State Governnment’'s policy decision, was converted
into enployment on regul ar basis by regul arizing their services as far
as that was practicable and could be done by filling up the vacancies
available. So far as the appellants are concerned they are

proj ect/scheme enpl oyees engaged on daily wage basis and who coul d

not be absorbed in regul ar vacanci es as neither vacanci es nor work nor
funds were avail abl e.

On 30.6.1995 Ofice of the Executive Engi neer, Ganga Punp

Canal Division, District Munger, served notices on 55 enpl oyees

engaged on daily wage basis inform ng themthat they were appointed

for the tinely inplenmentation of the projects of the State Governnent
on daily wage basis as per necessity. On account of the cut in running
the project and resource crunch in the finance etc. there was a
reduction in the work-load and there was no necessity of continuing

the work on daily wage basis. Therefore, the daily wagers were
informed "your services are termnated with effect from 01.08. 1995"
and the provisions of Section 25F of Industrial Disputes Act would be
conplied with; that this letter be treated as notice in accordance with
Section 25F of Industrial Disputes Act. On 1.7.1995 another notice

was i ssued to the daily wage enpl oyees supplenental to the earlier
notice, giving each one of themopportunity to show cause agai nst the
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proposed term nation of their enploynent, consistently with Section
25F of the ID Act, on or before 17.7.1995. The appel lants laid
challenge to the validity of the notice by post haste filing civil wit
petitions in the High Court. By order dated 28.7.1995 the H gh Court
directed status quo to be mmintai ned meani ng thereby that the

enpl oyment of the appellants was not to be discontinued.

During the period 1979 to 1981 there were several enployees

engaged as daily wagers. So far as Ganga Punp project nos. 1 & 2

are concerned there were 55 such workers. On 28.7.1995 anot her

noti ce was i ssued whereby the daily wage enpl oyees were informed

that their enployment was being term nated in view of the high | eve
deci si on taken di scontinuing the new schenes, financial crunch and
consequent reduction in enploynent opportunities and hence need for
enpl oyment of daily wagers not surviving any nore. It was also
stated that the enpl oynent of the daily wagers was being term nated
with effect from 1.8.1995 under- Section 25F of ID Act. The daily
wagers were informed that 'the anpbunt due and payable to each one

of them cal culated as per Section 25F of ID Act’ was available to be
delivered to them by way of banker’s cheques and each one of them
shoul d positively collect the amount on 31.7.1995 fromthe Divisiona
Ofice. It is categorically stated on the affidavit of the Executive
Engi neer, Ganga Punp Canal ,  Division No.1, CGovernnent of Bihar that

t he banker’s cheques were avail abl e for being delivered to the

enpl oyees concerned but they did not turn up to collect the sane.

This statenent on oath is not controverted in the rejoinder filed on
behal f of the appellants. The reasons for termnation of the

enpl oyment of the daily wagers are also nmentioned in the affidavit of
the Executive Engi neer which goes on to say that the project/schene

i n which the appel |l ants were engaged has been discontinued. The
appel l ants do not dispute the correctness of these avernents. It is not
their case that the project/schene in which they were engaged is stil
continuing or that anyone el se has been appointed in their place after
their retrenchment. The Hi gh Court has al so recorded a finding of fact
inits inpugned judgrment that the anmount payable to the daily wagers
under Section 25F of the ID Act was available at the Divisional Ofice
in the formof banker’s cheques and the workers were asked to
personal | y appear and receive the paynent fromthe Cashier at the

Di visional Ofice but they did not do so.

Section 25F and 2(o00) of the Act read as under
"Condi tions precedent to retrenchnent of
wor knmen.

25F.  No workman enpl oyed in any industry who

has been in continuous service for not |ess than
one year under an enpl oyer shall be retrenched by
that enpl oyer until

(a) the workman has been given one nmonth's

notice in witing indicating the reasons for
retrenchnent and the period of notice has expired,
or the workman has been paid in lieu of such

noti ce, wages for the period of the notice;

(b) the worknman has been paid, at the tine of
retrenchnment, conpensation which shall be
equivalent to fifteen days’ average pay [for every
conpl eted year of continuous service] or any part
thereof in excess of six nonths; and

(c) notice in the prescribed manner is served on
the appropriate Government [or such authority as
may be specified by the appropriate Governnent
by notification in the Oficial Gazette].
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2. [(o0) "retrenchment" means the termnation by
the enpl oyer of the service of a workman for any
reason what soever, otherw se than as a

puni shrent inflicted by way of disciplinary action
but does not i ncl ude-

(a) voluntary retirenent of the worknan;
or

(b) retirement of the workman on
reaching the age of superannuation if
the contract of enploynment between
the enpl oyer and the wor kman
concerned contains a stipulation in
that behal f; or

[ (bb) termi nation of the service of the
wor kman as a result-of the non-

renewal - of the contract of enpl oynent
bet ween the enpl oyer and the

wor kman concerned on its expiry or of
such contract being term nated under

a stipulation in that behal f contained
therein; or]

(c) term nation of the service of a
wor kman on the ground of continued
ill-health;]"

On behalf of the State of Bihar it is not disputed for the purpose
of this case that the project wherein the appellants were engaged falls
within the definition of 'industry and that each one of the appellants

had served continuously for not |ess than one year within the nmeaning
of Section 25F, and therefore, the enploynent coul d not have been
term nated except on conpliance with the provisions of Section 25F of
the Act. The core of controversy centers around-the question whether
it can be said that the mandatory requirenents of Section 25F were
conplied with or not. A bare reading of Section 25F of the Act shows
that retrenchnent within the neaning of the Section 2(00) of the Act
nust satisfy the follow ng requirenents: -

(i) that the worknman has been gi ven one nonth’s notice :(a)
inwiting, and (b) indicating the reasons for
retrenchment;

(ii) that the retrenchnment nust take effect  after/ the expiry
of the period of notice, i.e., one nonth or else the

wor kman shoul d be paid in lieu of such notice, wages for

the period of the notice;

(iii) that at the time of retrenchnment the worker has been
pai d conpensation equivalent to 15 days average pay for
every conpl eted year of continuous service or any part
thereof in excess of six nonths, and

(iv) that the notice in the prescribed nanner is served on the
appropriate government or on the specified authority as
notified.

Shri P.S. Mshra, the | earned senior counsel for the appellants
submtted that the amount of conpensation as contenplated by
cl ause (b) of Sec. 25F, (and the wages for the period of notice where
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one nonth’s notice is not given) nust acconpany the notice under
clause (a), and if that is not done the notice shall be invalid, as is the
present case. The |earned senior counsel subnmitted that the
retrenchnent of the appellants suffers fromtwo serious infirmties :
firstly, the notice is not acconpani ed by the anount of requisite
conpensati on, and secondly, the anobunt of conpensation has not

been paid or tendered to the workmen; asking the worknmen to cone

to the Divisional Ofice for collecting the anbunt of conpensation
cannot be said to be conpliance of clause (b). Reliance was placed on
a recent decision of this Court in Sain Steel Products Vs. Naipa
Singh and Ors. AIR 2001 SC 2401.

Shri B.B. Singh, the | earned counsel for the State Governnment

submitted, on the other hand, that the comunicati ons nade on

behal f of the State of Bi har and the steps taken by it fully and strictly
satisfy the requirenents of Section 25F and no fault can be found
therewith.

We have gi'ven our anxious consideration to subm ssion and

count er-subm ssi on made before us in the Iight of the pleadings and
undi sput ed docunents available on record. W are of the opinion that
the appeals are devoid of any merit and liable to be disnissed. The
under | yi ng object of Section 25F is two-fold. Firstly, a retrenched
enpl oyee nust have one nonth's tinme available at his disposal to
search for alternate enploynent, and so, either he should be given
one nonth’s notice of the proposed termnation or he should be paid
wages for the notice period. Secondly, the workman nust be paid
retrenchnment conpensation at the time of retrenchnent, or before, so
that once having been retrenched there should be no need for himto
go to his enpl oyer demandi ng retrenchment compensation and the
conpensation so paid is not only a reward earned for his previous
services rendered to the enpl oyer but is also a sustenance to the
wor ker for the period which may be spent in searching for another
enpl oyment. Section 25F nowhere speaks of the retrenchnent
conpensati on being paid or tendered to the worker along with one
nonth’s notice; on the contrary clause (b) expressly provides for the
paynment of conpensation being made at the tine of retrenchnent and
by inmplication it would be perm ssible to pay the sane before
retrenchnent. Paynent of tender of conpensation-after the tinme

when the retrenchnent has taken effect would vitiate the
retrenchnment and non-conpliance with the mandatory provi sion which
has a beneficial purpose and a public policy behind would result in
nullifying the retrenchnent.

Conpliance with clauses (a) and (b) of Section 25F strictly as

per the requirenent of the provision is mandatory. However,
conpliance with clause (c) is directory, as held in Gurmil Singh and
Os. Vs. State of Punjab and Ors. (1991) 1 SCC 189 and a

substantial conpliance would be enough

Ganmon India Linmted Vs. Niranjan Dass (1984) 1 SCC

509, relied on by Shri Mshra, the | earned senior counsel for the
appel l ants, has no application to the facts of the present case. There
the notice under Section 25F (a) stated the reason for retrenchnent as
"due to the reduction of the volune of work of conpany as a result of
the recession”". However, the real reason was closure of conpany’s
Del hi office and there was not even a whisper in the notice of this rea
reason and the same was sought to be di sclosed by | eading evidence
before the Industrial Tribunal which was not countenanced by this
Court.

In Gurmmai | Singh's case (supra) a three-Judge Bench of this

Court exam ned the question of conpliance of Section 25F(b). It was
contended on behalf of the workers that the State had not furnished
the details of the amounts of conpensation determned in the case of
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each enpl oyee and that the State had not taken steps to deliver the
amount in respect of each enployee at his doorsteps by the rel evant

date. It was urged that the tender of conpensation under Section
25F, in order to be valid, should be of the precise amount and shoul d
be made sinultaneously with term nation of the service. It was found

that the bank drafts in respect of individual enployees were

di spatched in tinme so as to reach Divisional/Sub-Divisional Ofices of
the enployer well in advance of the date of expiry of the notice period
and the date on which the retrenchnent was to be effective. The
amounts were not actually paid or tendered to the workers directly but
a nethod for disbursement of conpensation was evolved in the

i nterest of workers’ convenience. Instead of the workers, spread out
all over the State, being asked to cone to the Head O fice to coll ect
the anpunt of conpensation and the difficulty of the enployer in
nmaki ng avail abl e the conpensation at the doorstep of each enpl oyee,

an arrangenent was made whereby the workers could go to the

near est Divi sional /Sub-Di'visional Ofice and collect the amunt of
conpensation due to them None of the workers ascertai ned whet her

the ambunts sent by the Head Office to the Divisional/Sub-Divisiona
O fices were the correct ampunts. No instance was pointed out to
show t hat the bank drafts were not for the correct ampunts. The High
Court felt satisfied that the-individual conpensation drafts were sent to
the various subordi nate offices ready for disbursenent to the
concerned workers on or before the relevant date. It was held that
there was sufficient conpliance with the provisions of clause (b) of
Section 25F. This Court agreed with the view of the Hi gh Court.

In The Managenent of Del hi Transport Undertaking Vs.

The Industrial Tribunal, Delhi and Anr. (1965) 1 SCR 998 par

materia provision as to paynent of conpensation equivalent to one
nonth’s wages to worknen contained in proviso to sub-section (2) of
Section 33 of ID Act cane up for the consideration of this Court. It
was held that the proviso did not nmean that the wages for one nonth
have to be actually paid; the enployer is expected to tender the
amount before the dism ssal but cannot force the enpl oyee to receive
the paynment before dism ssal becones effective. The making of the
tender of the anmount, before the order of dism ssal becones effective,
woul d be sufficient conpliance.

In Sain Steel Products (supra), which is a two-Judge Bench

decision of this Court, the worker was infornmed "to collect what is due
to hinl' without spelling out whether or not it included the anount as
contenpl at ed under Section 25F. 1t was in such peculiar facts and
circunst ances of the case that this Court refused to accept the offer in
the ternms in which it was made and quot ed herei nabove as amounting

to making an offer in terms of Section 25F of the Act. Both the

Labour Court and the Hi gh Court had recorded a finding of fact that
Section 25F (b) was not complied with. Sain Steel Products Case

(supra) is clearly distinguishable and has no application to the facts of
the present case.

In the case before us the workmen have been given one

nonth’s notice in witing. The reasons for retrenchnent have been

i ndicated. An opportunity of hearing against the proposed termnation
was al so afforded though not required by Section 25F. Retrenchnent
was to take effect on expiry of one nonth fromthe date of the notice.
Conpensation as required by Section 25F was available in the form of
banker’s cheques for payment to the workers sinultaneously with the
time of retrenchnent and they were given an intimation in advance in
that regard. The workers had al ready approached the Hi gh Court and
secured an interimorder protecting their enploynent and status quo
bei ng nmai ntai ned. They were obviously not interested in receiving the
retrenchnent conpensation which if done may have had the effect of
frustrating the interimorder. In these facts and circunstances, the
retrenchnment of any of the appellants cannot be found fault with on
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any of the grounds raised by the appellants by reference to clauses (a)
and (b) of Section 25F.

Faced with this situation, a last effort was made by the |earned
seni or counsel for the appellants urging for relief being allowed on the
ground of non-conpliance with the provisions of Section 25N of the
Act. Section 25N is placed in Chapter V-B of the Act which according
to Section 25K has an application only to industrial establishnment in
whi ch not |ess than 100 worknmen were enpl oyed on an average per
wor ki ng day for the preceding 12 nonths. The plea was not raised
before the High Court. It is not even taken in the special |eave
petitions. It was sought to be taken only at the tine of hearing. The
pl ea need not detain us any longer. The infirmty in retrenchnent by
reference to Section 25N cannot be ventured to be found out wi thout
| ayi ng factual foundation attracting applicability of the provision. It is
basically a question of fact. In the absence of requisite pleadings
havi ng been rai sedand docunments having been brought on record, we
are not- persuaded to entertain the plea. On the contrary, Shri B.B
Si ngh, 'the | earned counsel for the State has pointed out that the
controversy in this case is confined only to 55 workers and therefore
t he subm ssi on based on Section 25N of the Act is totally irrelevant
and devoid of any nmerit.” We find substance in the opposition so
of fered. In H ndustan Steel Wrks Construction Ltd. and O's. Vs.

Hi ndustan Steel Works Construction Ltd. Enpl oyees’ Union

Hyderabad and Anr. / (1995) 3 SCC 474 (vide para 18), this Court
refused to entertain a plea raised on behalf of the workers by
reference to Chapters V-A and V-B of the Act as the contention was
not urged before the H gh Court.

For all the foregoing reasons we find the appeals devoid of any
nerit and liable to be dism ssed. They are disnissed accordingly. The
workers are free to collect the anount of retrenchnent compensation
as was offered to them For the convenience of the appellants we
direct the respondents to have the banker’s cheques renewed or fresh
banker’s cheques drawn up in lieu of the earlier banker’s cheques for
t he anpbunt due and payable to the workers under Section 25F of the
Act and informthe workers to collect the same at an appointed tine
and place. Subject to the said observation the appeals are disni ssed
t hough wi thout any order as to costs.




