http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
RAVA KANT PANDEY

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENTO5/ 02/ 1993

BENCH
SHARMA, L. M (CJ)
BENCH

SHARMA, L. M (CJ)
MOHAN, S. (J)
BHARUCHA S. P. (J)

Cl TATI ON
1993 Al R 1766 1993 SCR (1) 786
1993 SCC_ (2) 438 JT 1993 (1) 440

1993 SCALE (1)434

ACT:

Constitution of India, 1950:

Articles 14, 19 and 21-The Representation of Peopl e
(Amendnment) ordi nance Nos. 1 and 2 of ~1992-Whether ultra
vires.

The Representation of People (Anmendment) Ordinances No. 1
and 2 of 1992-VWhether ultra vires the Constitution of India,
1950.

Representati on of the People Act, 1951

Sections 52 and 30- Count ermandi ng of ~ el ecti ons- Confi nenent
of cases where candi date of recognised political party dies-
Reduction of period from 20 days to 14 days for conpletion
of el ection-Wether valid and proper

HEADNOTE

The petitioner In his Wit Petition Under Article 32 of the
Constitution of India, challenged the constitutiona
validity of the Representation of the People (Anmendnent)
O di nance, 1992 (Ordinance No. 1 of 1992), and t he
Representati on of the People (Second Anendnent) ~ Ordinance,
1992 (Ordi nance No.2 of 1992) on the grounds of violation of
Articles 14, 19 and 21 of the Constitution of | ndia.

The provisions of Section 52 of the Representation of the
Peopl e Act, 1951 as they stood before anendment provided for
counternanding the election In either of two contingencies:
(1) If a candidate whose nonination was found “valid on
scrutiny wunder section 36 or who has not wthdrawn his
candi dat ure under section 37 died and a report of his ‘death
was received before the publication of the |Iist of
contesting candi dates under section 38, (Il1) If a contesting
candi date died and a report of his death was received before
the commencenent of the poll. By Odinance No. 1 of 1992,
the area attracting the provisions of countermanding in
section 52 had been narrowed down by confining t he
provisions only to such cases where a candidate of a
recogni zed political party dies.

787

Section 30 of the Representation of People Act, 1951 dealt
with appointnent of dates for nom nation, scrutiny and the
hol ding of poll, and in clause (d) it was provided that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

date of poll shall not be earlier than the twentieth day
after the last date for the wi thdrawal of candidatures
Wth a view of expedite the whole process, the words
"twentieth day’ have been substituted by t he wor ds
"fourteenth day’ in clause (d) of Section 30 by the Second
Ordinary viz. Odinance No. 2 of 1992.

On behalf of the petitioner it was contended that the
distinction nmamde by the inpugned anmendnent between a
candidate set up by a recognised political party and any
other candidate is artificial, inconsistent with the spirit
of the election law and discrimnatory, that the Con-
stitution does not confer on a candidate set wup by a
regi stered political party any special right, and treats al
candi dates sinmlarly, and does not any categorisation, that
the difference being introduced by the inpugned anmendnent
was contrary to the schene of the Constitution and violative
of the equality -clause in Article 14, and that it also
i nfringed the guarantee under Article 19(1) (a). In respect
of the Second Ordinance the objection was that the period of
14 days substituted by the anendnent was too short, and the
reduction from the period of 20 days was arbitrary and
prejudicial to the larger interest for which elections are
hel d.

The Petition was contested on behalf of Union of India by
stating that on ‘account of increase in terrorism and
physical violence in several parts of the Country conbined
with the phenonenal increase in the number —of independent
candi dat es, the danger of disruption of the election process
had been fast grow ng and the problemwas, therefore, taken
up, examned and it was considered that the amendments were
essential to curb the danger of disruption of the election
process.

Di smissing the Wit Petition, this Court,

HELD : 1. The right to vote or to stand as a candi date for
election is neither a fundanmental right nor a civil right In
Engl and also it has never been recognised as a comon | aw
right [791D]

Jyoti Basu & Ors. v. Debi CGhosal & Os, AIl.R 1982 S.C. 983
and 986, referred to.

2. The Cabi net system of CGovernment has been envi saged by
our
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Constitution, and the sane is on the British pattern. In
Engl and, where denocracy has prevailed for longer ~than in
any other «country in recent tinmes, the Cabinet  system of
Governnent has been found to be nost effective. I'n other
denocratic countries also the party system has been adopted
wi th success. [792C D

Shanser Singh v. State of Punjab, [1975] 1 SCR 814 at 827,
referred to

3.For a strong vibrant denocratic Governnent, it is
necessary to have a parlianentary majority as well 'as a
parliamentary mnority, so that the different points of view
on controversial issues are brought out and debated on ' he
floor of the Parlianment. This can be best achieved by the
party system so that the problens of the nation nmay be
di scussed, considered and resolved in a constructive spirit.
To abolish or ignore the party systemwould be to pernmt a
chorus of discordant notes to replace an or gani sed
di scussi on. [ 792E]

Sir lvor Jennings ' Cabi net Governnent 2nd Edn. p. 16,
referred to

4. Qur Constitution has dearly recognised the inportance

of the party system which was further enphasized by the
addition of the 10th Schedule to it The Election Synbols
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(Reservation and Allotnment) Order is also a step in that
very direction. [792F]

5. That candi dates set up by political parties constitute

a class separate from other candi dates has been recognised
in numerous cases by this Court which has also enphasized
the vital role of political parties in a parlianentary form
of denpbcracy and expressed anxi ety about the growi ng nunber
of independent candi dates. [792H, 793C]

Dr. P.N Thanpy Terah v. Union of India [1985] Suppl. SCC
189 and D.ML. Agarwal v. Rajiv Gandhi, [1987] Suppl. SCC
93, referred to.

6. The Representati on of the People (Amendnent) O dinance,
1992 and theRepresentation of the Peopl e (Second
Amendnent) O dinance, 1992 are constitutionally val i d.
[ 789C]

JUDGVENT:
CVIL ORIGNAL JURI SDICTION: Wit Petition (Cvil) No. 47 of
1992.
(Under Article 32 of the Constitution of India).
789

P.L Singal and NA. - Siddiqui for the Petitioner
D. N. Dwi vedi, Additional Solicitor GCeneral and Ms.
Ni ranj ana Si ngh for the Respondent.

The Judgnment of the Court was delivered by

SHARMA CJ. By the present application under Article 32 of
the Constantine of India, the petitioner has challenged the
constitutional validity of the Representation of the People
(Amendrent) Ordi nance, 1992 (Ordi nance No.1 of 1992) and the
Representati on of the people (Second Anendrment) O di nance,
1992 (Ordinance No.2 of 1992), on the grounds of violation
of Articles 14, 19 and 21. By the first Odinance, '@ section
52 of the Representation of the People Act, 1951 (the Act)
provi di ng for count er mandi ng el ections in certain
ci rcunst ances has been anended. = By the second O di nance the
peri od of 20 days in section 30 of the Act has been reduced
to 14 days. Later, when the Parlianment net, the  amendments
wer e incorporated by an anmendi ng Act.
2. The provisions of section 52, as they stood before the
amendment, provided for countermanding the election in
either of 2 <contingencies (i) if a candidate whose
nom nation was found valid on scrutiny under section 36 or
who has not withdrawn his candi dature under-section 37 died
and a report of his death was received before the
publication of the fist of contesting candidates under
section 38, (ii) if a contesting candidate died and a report
of his death was received before the commencenent of/  the

poll. On countermanding the Returning Oficer will have to
report the fact to the Election Conmssion; “and al
proceedings wth reference to the election will have to be

conmmenced de novo in all respects as if for a new election.
By the first Ordinance, the area attracting the provisions
of count ermandi ng has been narrowed down by confining the
provisions only to such cases where a candidate of a retired
political party dies.

3.Section 30 deals with appointnment of dates for nom nation
scrutiny and the holding of poll and in clause (d) it is
provided that the date of poll shall not be earlier than the
twentieth day after the last date for the wthdrawal of
candi datures. Wth a view to expedite the whol e process the
words ’'twentieth day’ have been substituted by the words
"fourteenth day" in the said clause by the i mpugned
O di nace.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

790

4, Learned counsel for the petitioner has strenuously
contended that the distinction made by the i mpugned
amendnment between a candidate set up by a recognised
political party and any other candidate is artificia
inconsistent with the spirit of the election law and

di scrimnatory. The Constitution does not confer on a
candi date set up by a registered political party any specia
right and treats all candidates simlarly. It does not
recogni ze any categorisation. It is, therefore, argued that

the difference which is being introduced by the inpugned
amendment is contrary to the schene of the Constitution and
violative of the equality clause in Article 14. According to
the Ilearned counsel this will also infringe the guarantee
under Article 19(1)(a) in respect of freedom of speech and
expr essi on.

5. El aborating hisargunent, the | earned counsel contended
that the right to choose its representative belongs to the
voters of ‘a particular constituency, and this should not be
whittled  down by anendnents which have a tendency to
underm ne this el enent. Lack of wisdomin giving inportance
to recognized political parties was enphasised by saying
that such parties alnost always inmpose their choice of
candidates in their own interest and at the cost of the
wel fare of the /constituencies. By i.nt roduci ng this
i mbal ance in the Act, it is stated, the republican character
of the Constitution is jeopardised. ~The sum and substance
of the argunent 'on behalf of the petitioner is that no
di stinction can be nade between one candi date ‘and anot her
purely depending on recognition as a political party.

6. So far the second Ordinanceis concerned, the objection is
that the period of 14 days, substituted by the anendnment, is
too short and the reduction fromthe period of 20 ‘days is
arbitrary and prejudicial to the largerinterest for ' which
el ections are hel d.

7.1n reply, M. Ataf Ahnmad, Additional Solicitor General
appearing on behalf of the Union of India has /strongly
relied upon the statenents nmade in the counter ~affidavit
filed on behal f of the respondent stating that on account of
increase in terrorismand physical violence in several parts
of the country conbined with the phenonenal increase in the
nunber of independent candi dates, the danger of disruption
of the election process has been fast growing and the
probl em was, therefore, taken up for serious consideration
The issue was examined by the Electoral Reforns Conmttee
set up in 1990 under the Chairmanship of the then Mnister
of |law and
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Justice, late Dinesh Goswam . After studying the problem
deeply and considering various points of view presented in
this regard the. Committee nmade its recomendation and,
accordi ngly, the inmpugned anendnment was rmade. Expl ai ni ng
the wurgency of introducing the anendment by an Odinhance
(when Parliament was not in session) the counter-affidavit
states that it had then been decided to hold the GCenera
El ections to the House of People fromthe State of Punjab as
also the election to the State Legislature of that State and
having regard to the law and order situation prevailing in
the State, it was considered essential to curb the danger of
di sruption of the election process by anmending section 52
i mediately. Wth the sane object in view, the period of 20
days nmentioned in section 30 was substituted by 14 days.

8. Before proceeding to examine the nerits of the argunent
addressed on behalf of the petitioner it will be useful to
note that the right to vote or to stand as a candidate for
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election is neither a fundanental nor a civil right. In
Engl and also it has never been recognised as a comon |aw
right. In this connection, we nay usefully refer to the

foll owi ng observations in,Jyoti Basu & Others v. Debi Ghosa
& O hers, A 1.R 1982 S.C. 983 and 986 which reads as under
"The nature of the right to elect, the right
to be elected and the right to dispute an
el ection and the schenme of the constitutiona
and statutory provisions in relation to these
rights have been explained by the Court in
N. P. Ponnuswani v. Retum ng Oficer, Namakka
Constituency, [1952] SCR 218 : AIR 1952 SC 64
and Jagan Nath v. Jaswant Singh, AIR 1954 SC
210. W proceed to state what we have gl eaned
from what 'has been said, so much as necessary
for this case
A right toelect, fundanental though it is to
denocracy, is, anomal ously enough, neither a
fundanental right nor a Cormon Law Ri ght. It
is pure and sinple, a statutory right. So is
the right to be elected. So is theright to
di spute an election. Qutside of statute,
there is noright to elect, noright to be
elected and no right to dispute an election.
Statutory creations they are, and therefore,
subject' to statutory limtation."
792
The objection raised by the petitioner, therefore, nmust be
exam ned in this background.
9. The challenge of the petitioner is directed against the
differential treatment which the election law in India gives
to candi dates set up by political parties. The main thrust
of the argunment of the |earned counsel is that the party
system and the recognition of political parties is itself
detrinmental to the cause of real dempbcracy. In any event,
no additional advantage ought to have been allowed to
candidates set up by political parties. This stand runs
counter to the constitutional schene adopted by the nation
It has firmy been established that the Cabinet = system of
CGovernment has been envi saged by our Constitution and that
the same is on the British pattern. (See Shansher Singh v.
State of Punjab, [1975] 1 SCR 814 at 827). In Engl and where
denocracy has prevailed for longer than in any other country
in recent tines, the Cabinet systemof Governnent has been

found to be nost effective. In the other  denocratic
countries also the party system has been adopted wth
success. It has been realised that for a strong vibrant
denocratic CGover nrent , it is necessary to have a

parlianmentary majority as well as a parliamentary mnority,
so that the different points of view on controversial issues
are brought out and debated on the floor of the Parlianent.
This can be best achieved by the party system so that the
problems of the nation may be discussed, considered and
resolved in a constructive spirit. To abolish or ignore the
party systemwould be to permt a chorus of discordant notes
to replace an organi sed discussion. |In his book "Cabinet
Government” (2nd Edition page 16) Sir lvory Jennings has
very rightly said."Party warfare is thus essential to the
working of the denocratic systeni. It is, therefore, idle
to suggest that for establishing a true denocratic society,
the party systemshould be ignored. Qur Constitution has
clearly recogni zed the inmportance of this system which was
further enphasized by the addition of the 10th Schedule to
it. The Election Synbols (Reservation and Allotnment) O der
is also a step in that very direction
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10. There is also no nerit whatsoever in the contention
that candidates set up by political parties should not
recei ve any special treatnment. The fact that candi dates set
up by political parties constitute a class separate fromthe
ot her candidates has been recognized by this Court in
nunerous cases. |In paragraph 14 of the judgnent in the case
of Dr. P.N Thanpy Terah v. Union of India [1985] Suppl.
SCC 189, the Constitution
793
Bench observed thus :-
"It is the political parties which sponsor
candi dates, that are in a position to incur
| arge el ection expenses which often run into
astrononical figures. W do not consider that
preferring political parties for exclusion
fromthe sweep of nmonetary linmts on election
expenses, is so unreasonable or arbitrary as
to justify the preference being struck down
upon that gournd."
In D.ML. Agarwal v. Rajiv Gndhi, [1987] Suppl. SCC 93 a
Di vi sion Benchof this Court took note of and enphasized the
vital role of political parties in a parlianmentary form of
denocracy and anxi ety was expressed about the grow ng number
of independent candidates.
11. For the reasons indicated above, we do not find any
substance in the argunent of the |earned counsel for the
petitioner challenging the constitutional validity of the
i mpugned anendnent of section 52. The argument agai nst the
reducti on of the period of 20 days to 14 days in section 30
is equally without any nerit. ~The |earned counsel could not
suggest any good reason for holding that the period of 14
days woul d be inadequate or inappropriate, especially in the
changed circunstances which are prevailing in the ‘country.
Consequently, this wit petitionis dismssed wth  costs
assessed at Rs. 2,500 payable to the respondent Union of
I ndi a.
N. V. K Petition disnm'ssed.
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