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ACT:

Constitution of India, 1950. Articles 136, 226 read wth
provi si ons in Chapt er Xl X- A I'ncone Tax Act
1961-- Sett| enent Comm ssion’s order--Interference or
j udi ci al revi ew under Article 226 or
136- - Scope- - Commi ssi on’ s i nterpretation of settl enent

deeds--Effect of.

Income Tax Act, 1961: Sections 61, 63, 164(1), 166--U.S.
sett| enent deed/ t rust deed- - Whet her
di scretionary--Revocability under section 63--Settlor’s
power under U.S. deed--Extent of--Revenue's, option to tax
income froma discretionary trust in the hands of trustees
or beneficiaries.

I ncome Tax Act, 1961: Sections 5, 63, 164(1)--U. K
settl enent deed/trust deed--I|nconme declared and shown i'n Tax
returns by settlor and after his deat h by hi s
son--Taxability of--Payment of taxes in UK or USA on /|Incone
fromsettl enent deeds--1f proved, not taxable-in India.
Interpretation of Docunment--U.S. A or UK settlenent deeds
or trust deeds--Construction--'Transfer", "famly nenbers".
"descendants of the famly nenbers"--Maning of--Incone
derived from such trusts whether taxable in India.

HEADNOTE:

The appellant’s father executed on 1.1.1964, three deeds of
settlenents (trust deeds) in the United States of Anerica.
The terms in themall were identical. The object of these
trusts was to provide for the education, maintenance and up-
keep of the nenbers of the settlor’s fanmly and ‘their
descendants. He al so executed two settlenents in U K « wth
the very sane object.

The settlor (appellant’s father) was riling returns of his
incone in India including therein whole of the incone
arising fromthe trusts. For the assessnment years 1964-65
to 1969-70, he filed the returns. Since he died on 22-8-
1969, i.e. in the mddle of the accounting year (relevant to
the assessnment year 1970-71), two returns were filed, one up
to the date of his 938

939

death and the other fromthe date of his death to the end of
the accounting year, by his eldest son, the appellant,
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i ncluding the whole of the incone fromthe trusts.

The appellant filed appeals against the assessnent orders
pertaining to the assessnent years 1965-66 and 1966-67
contending that the income fromU. S. trusts was not taxable
in India either in the hands of settlor or in his hands and
that the inclusion of the said income in the returns by the
settlor and by the appellant was a nistake.

The appellant preferred revisions agai nst other assessnent
orders, where appeal was barred, taking the plea of non-
taxability with respect to the income fromU. K trusts and
fromthe U S. trusts.

The Appel | ate Assistant Conmm ssioner allowed the appeals.,
The Revenue’'s appeals to the Tribunal were allowed holding
that the A A C. acted contrary to Rule 46(2) of the |ncone
Tax Rules in admtting the additional grounds and in | ooking
into new material. The Tribunal remtted the appeals back
to AAC At that stage the appellant approached the
settl enent comm ssi on-under Chapter XIX(A) of the Incone Tax
Act, 1961,

The Settlenent Conm ssion went into all the aspects of the
matter and conputed the taxable incone of appellant’s father
and his income for the assessnent years 1964-65 to 1970-71
and 1970-71 to 1982-83. It directed the I.T.O to compute
the total incone for each of the said assessnent vyears
accordingly and raise demand for the tax due.

The appellant preferred two sets or appeals before this
Court against the two orders of the Settlenent Conmi ssion
C. A s. 4301-07 of 1991 related to the assessnment years 1964-
65 to 1970- 71 and C. As. 12881300 of 1991 related to the
assessnment years 1970-71 to 1982-83.

The appel | ant cont ended that the settlenent Conmi ssion erred
inlawin holding that the U S trusts were revocable trusts
within the neaning of Section 63 of the Act; that for
attracting Section 63, the deed of transfer nust give the
transferor a right to retransfer directly or indirectly
whol e or any part of the incone or assets to the transferor
or it nust give hima right to reassune power directly or
indirectly over the whole or any part of incone or assets;
that in the present case such power was not given to the
transferor; that U S. trusts were discretionary trusts and
940

therefore the assessment could be nmade only upon - the
trustees and not upon the beneficiaries-recipients; that the
revenue could not take advantage of the m stake of~ |aw  on
the part of the settlor or the appellant; - that with the
death of the settlor, the U S trusts ceased to be revocable
trusts and the appellant could not be taxed on the incone
received by him fromthe said trust, because only the
trustee could be taxed; that the U K trusts. were  also
di scretionary trusts and not specific trusts as held by the
Settl ement Conmi ssion and the assessnent could be made only
upon the trustees and not upon the beneficiaries-recipients;
that the Settlenent Commi ssion conmitted a legal error in
including the income fromthe UK trusts in the ‘tota
income of the settlor and the appellant even though it —was
not paid out by the trustee nor received by the assessees in
India; that inthe US Aand UK, tax was |levied upon the
respective trust incones under the laws of those countries;
that levying tax over again in India on the very same incone
amounted to double taxation and therefore the tax levied in
India was to be wai ved.

The Revenue subnitted that even if any principles were
deci ded by the Settlenment Conmi ssion, they did not bind the
I ncome Tax authorities in proceedings relating to subsequent
years; that the order of the Commi ssion was relevant to and
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was confined | only to the assessnment years to which it
rel at ed; that this Court under Article 136 of t he
Constitution would not be able to go into the nerits of the
order, that the Settlenent Conmission’s interpretation on
the U.S. and U K trusts was perfectly in order and did not
call for any interference by this court; that during his
life-time, the settlor had declared that he had received
incone fromthe UK and U S. trusts and had included the
sane in his returns of incone for each of the assessnent
years rel evant herein; that the appellant too act ed
simlarly and therefore the argunent of not receiving the
income fromUK trusts was a nere after-thought and should
not he given any credence; that a trustee or the trustees
was/were expected to act reasonably and in furtherance of
the object of the trusts; that they were to apply the incone
for the purposes specified, because they could not just
accunul ate it; that applying the test of reasonabl eness, it
was to be held that ordinarily, the trustee ought to
di stribute the i ncome each year; and that it was to be held
that the income fromthe UK trusts had rightly been taken
into account by the Conmm ssion while passing its orders.

Di smi ssing the appeal s, this Court,

941

HELD: 1.01. The finality clause contained in Section 245-1
does not and cannot bar the jurisdiction of the H gh Court
under Article 226 or the jurisdiction of this court wunder
Article 32 or under Article 136, as the case nmay be. But
that does not mean that the jurisdiction of this court in
the appeal preferred directly inthis court is any different
than what it would be if the assessee had first approached
the H gh Court under Article 226 and then come up in appea

to this court wunder Article 136. A party ~does not and
cannot pin any advantage by approaching this Court ‘directly
under Article 136, instead of approaching the Hi gh  Court
under Article 226. This is not alimtation inherent in
Article 136; it is alimtation which this court inposes on
itself having regard to the nature of the function perforned
by the Commi ssion and keeping I'n.view the principles of
judicial review [955 D E]

1.02. The scope of enquiry, whether by H gh  Court under
Article 226 or by this Court under Article 136 is also the
same whet her the order of the Conmi ssion is contrary to any
of the provisions of the Act and if so, has it prejudiced
the petitioner/appellant-apart fromground of bias, fraud &
mal i ce which, of course, constitute a separate and
i ndependent category. [956-B]

1.03. The appell ant power under Article 136 is simlar to
power of judicial review, where the appeal is directed
agai nst the orders of the Settlement Conmi ssion

Sri Ram Durga Prasad v. Settlenment Conmission, 176 |.T.R

169 and Chief Constable of the NN W Police v. Evans,[1982]
1 WL.R 1155, referred to. [956-D

1.04. The only ground upon which this Court can interfere in
these appeals is that the order of the Conmission is
contrary to the provisions of the Act and that such
contravention has prejudiced the appellant. [956- F]

1.05. The mmin controversy in these appeals relates to the
interpretation of the settlement deeds though it is true,
some contentions of |aw are al so raised. The conmi ssion has
interpreted the trust deeds in a particular manner. Even if
the interpretation placed by the conmssion on the said
deeds is not correct, it wuld not be a ground for
interference in these appeals, since a wong interpretation
of a deed of trust cannot be said to be a violation of the
provi sions of the Income Tax Act. [956- F]
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1.06. The interpretation placed upon the said deeds by the
Comm ssion does not bind the authorities under the Act in
proceedi ngs relating to other assessnent years. [956-(F

1.07. Though it is not necessary, strictly speaking, to go
into the correctness of the interpretation placed upon
the said deeds by the conmission, and it is enough i f
this court confines itself to the question whether the order
of the Commi ssion is contrary to the provisions of the Act,
yet, for the sake of conpleteness, the Court exam ne whether
the order of Commissionis vitiated by any such wong
interpretation. [956-H, 957-A]

2.01. A discretionary trust is described as a trust where
the trustees have been vested with a discretion in the
matter of distributionof trust income anong the specified
class of beneficiaries. In the case of such trusts, the
trustees have a -discretion to pay whole or part of the
i ncome to such nenber or nmenbers of the designated class as
they think fit and in such proportion as they deem
appropriate. [957 C DO

Snell’s Principles of Equity, 25th Edn. (1965) page 129,
referred to.

[ 957- E]

2.02. The US settl ement deed enpowers the trustee to hold,
manage, invest and reinvest the principal of the trust fund,
to collect and receive the incone thereof and to pay or

apply so nmuch of the net incone as the trustee shall in his
absol ute and uncontroll ed di screti on deem advisable to or to
the wuse of one of nobre nenbers of the settlor’'s famly, It

is thus a discretionary trust.

2.03. Par a 1(2) of _the u. s Deed enpower s the
settlor/transferor and the trustee, ~acting together to
direct the trustee, at any tine, to pay over the  entire
i ncome and/or entire corpus or a part thereof to such nenber
of the settlor’s famly or their descendants as they may
direct. The said power cannot be exercised by the settlor
acting Al one. [958-B]

2.04. The power, properly construed, is given to the settlor
to, be exercised together with the trustee and not to the
trustee to be exercised together, with the settlor. The
trustee is anyhow vested with an absolute discretion to
distribute the income of or the principal of the trust to
such nenber of the famly, as he thinks appropriate,  under

the cl ause preceding and paras followi ng para 1(2). If ~so,
there was no point in saying that
943

he can, together with the settlor, be enpowered to pay over
part or whole of income/principal to "such one or  nore

nmenbers of a class conposed of the famly nmenbers |living.’
It cannot also be forgotten that the trustee in this case is
a Bank one of the largest in the U SA and- not an

i ndi vidual acquaited with the affairs of the settlor’s
famly. [958-H, 959-A]

2.05. Section 63 does not say that the power of revocation
vesting in the transferor should be absol ute or
uncondi tional . [ 959- B]

2.06. Section 63(1) also does not say that the deed of
transfer must confer or vest an unconditional or an
excl usi ve power in t he transferor to gi ve t he
power/direction of the nature contenplated by it. Merel y
because the concurrence of the trustee had to be obtai ned by
the transferor/settlor for giving the said direction it
cannot be said that the deed does not contain a provision
giving the transferor a right to reassune power directly or
indirectly over the whole or any part of income or assets
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within the neaning of Section 63(a)(ii) of the Act. [960 B-
d

2.07. During the lifetine of the settlor, the entire incone
arising fromthe three U.S. trust deeds was bound to be and
was rightly included in the incone of the settlor by virtue
of Section 63 read with Section 61. [961. B]

2.08. Wth the death of the settlor, Section 63 ceased to
apply even though the aforesaid clause enmpowers not only the
settlor but also the Maharaja for the tine being to exercise
the said power. [961-(

2.09. Section 63 is attracted only where such power is given
to the transferor and the appellant (the son of the
settlor) is not and cannot be called the transferor. It s
not denied that so far as the income fromthe U S. trusts is
concerned, it was indeed received by the appellant. [961-D]
2.10. The trustees in the case of a trust declared by a duly
executed instrunent in witing are treated as representative
assessees (Section 160(1)(iv)). It is equally true that in
the case of a-discretionary trust, trustees are liable to be
taxed in respect of the incone received by themat the rate
specified-in Section 164(1). [961-F]

2.11. Section 166 states in unm stakable ternms that nothing
contained in the preceding provisions in the chapter shal
preclude the Revenue from making a direct assessment upon
the beneficiary-and/or recovering the tax payable from such
person. [962- B]

944

2.12. By virtue of Section 166, the Revenue has an option in
the case of a discretionary trust either to make an
assessment upon the trustees or to make an assessnent upon
the beneficiaries. O course, both the “trustee and the
beneficiary cannot be simnultaneously taxed inrespect of the
same incone. The assessnents nade by the Conm ssion on the
deceased-settl or and the appell ant are thus unexcepti onabl e.
[ 966- D]

Behram i Sorabji v. Conm ssioner of |Income Tax, Bonbay, 16
. T.R 301; Conm ssioner of Income Tax Bonbay /'Cty v.
Ratilal Nathalal, 25 |.T.R 426; Tarunendra Nath Tagore v.
Comr . of Income Tax, 33 [|.T.R_ 492 (Calcutta); K.
Subramania Pillai v. Agricultural JInconme Tar Oficer
7hukal ay, 53 I.T.R 764; Comm ssioner of Income Tar, Punjab
v. Raghubir Singh, 57 |I.T.R 408, Nagappa v. CI.T, 73
. T.R 626 and Ram Swaroop Das v. The State of Bihar, 42
I.T.R 770, referred to.

Sevantilal Mneklal v. CI.T., 67 |I.T.R 1, distinguished.
CIl.T v. Kamalini Khatau, 112 |I.T.R 652 (Gujarat) (F.B.)
Agreed with the di ssenting opinion

3.01.Both the settlor and the appell ant have been receiving
the incone from the UK trusts during the severa
assessment years concerned herein. The settlor had
voluntarily included the entire incone fromthe U K. trusts
in his income in the returns filed by himfor the assessnent
years 1964-65 to 1969-70. It is unlikely that he would have
so included wunless he really received it The Comm ssion
treated those declarations as proof of the settlor’s rea
i ntention. The Conmi ssion also relied upon certain other
ci rcunst ances including the manner in which the accounts of
these trusts were maintained in support of their opinion
that all concerned with the trusts, acted on the basis that
the trust income was flowing to the settlor, and after his

death to the appellant. The Commission also referred
specifically to simlar declarations nmade by the appellant
in his returns. Even subsequent to the death of the

settlor, the Comm ssion pointed out, the appellant has been
maki ng simlar declarations fromtime to time. [967 C E]
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3.02. The appellant did not say that he did not receive the
inconme fromthe U K trusts. Al he said was, since it is a
di scretionary trust, its income is not taxable in his hands.
I f he had not received the income, he would have put forward
that fact in the forefront. But he did not. Section

945

5 of the Act is wide enough to bring all such inconme to tax.
In case appellant proves that any incone has been taxed in
US. o UK, the sane inconme shall not be taxable over
again in India. [%-H 968-D

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1301-07 of
1991

From t he Judgnent and Order dated 31-3-89 of the Income Tax
Settl ement. Commi ssion Bonbay in Settlement Application No.
10/ 5/ 41/ 78I T.

Ashok Desai, Debi- Pal B.K Mhta, N K Sahu, U K Sagar and
P.H. Parekh for the Appellant.

Dr. V. Gaurishankar and S. Rajappa for the Respondents.

The Judgnent of the Court was delivered by

B. P. JEEVAN REDDY, J. These appeals are preferred against
the orders of the Settlenment Conmi ssion dated March 31, 1989
in pursuance of the offers of settlenent nade by the
appel | ant . Cvil Appeals 1301-07 of 1991 relate to the
assessnment years '1964-65 to 1970-71 while Givil Appeals
1288- 1300 of 1991 relate to the assessment years 1970-71 to
1982- 83. Under its orders,  the Settlenent Conmi ssi on
conputed the taxable inconme of the appellant’s father (who
died on August 22, 1969) and of the  appellant for the
aforesaid assessnent years and gave certain directions,
applying which the I.T.O was directed to conpute the tota
incone for each of the said assessment years and raise
demand for the tax due. The main issue in all these matters
is the assessability of inconme from five foreign trusts
created by the appellant’s father, Sri Vi kransinhji.

Sri Vikranmsinhji, Ex-ruler of CGondal executed three deeds of
settlenents (trusts deeds) in the United States of ~ America
on Decenber 19, 1963 and two deeds in the United Kingdom on
January 1, 1964. The three settlenents executed in U. S are
in identical terns. Simlarly, the two settlenents,
executed in UK are simlar. The two sets of settlenents,
however, differ fromeach other in certain particulars,
though both the sets are nmeant for the benefit ~of the
settlor and the menbers of his famly. W nmay refer to the
rel evant clauses in the settlenments executed in U.S. in_ the
first instance.

946

Under the U. S. settlements, The National City Bank, New York
is constituted the sole trustee. The trust is created for
the benefit of the grantor/settlor, his wife and children
and their spouses (referred to as fam |y nenbers) and their
descendants. The trustee is enpowered to collect the incone
from the trust properties and to apply the sane anong the
fam |y menbers and/or their descendants in such manner as he
thinks appropriate. He is also authorised to termnate the
trusts for any reason (including tax reasons) and to
transfer, convey and pay off the property held thereunder to
any person or persons then eligible to receive the incone of
the trusts. On such termnation, the entire assets in the
hands of the trustee are to be paid over to the then
Maharaja (Ruler) or to his living nal e descendants in equa
shares per stripes. The clause which is relevant herein,
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which according to the Revenue, nmakes the trusts revocable

ones we may refer toit as para 1(2) for the sake of

conveni ence reads thus:
" Anyt hi ng herei nabove to the contrary
notwi t hstanding, at any tine and fromtinme to
time the Trustee shall transfer, convey and
pay over any portion of the income of the
trust fund and any portion or all of the
principal held in trust to or to the wuse of
such one or nore nmenbers of a class conposed
of the Grantor, the wife or w dow of the G an-
tor, the children of the G antor living from
time to tine, the spouse of any child of the
Grantor then living or deceased (hereinafter
referred to as the "Family Menbers"), and the
descendants of the Fanily Menmbers living from
time to time, in such anounts, shares and
proportions, either absolutely or in trust,
and upon such terns and conditions (including
the grant of a further power to appoint) as
the Trustee and a Maharaja who shall have
attai ned the age of eighteen (18 years) shal
at any time and fromtine to tine appoint and
direct in awitten instrument which refers to
and /'specifically exercises this power and
which i's duly executed by the Maharaja and by
the  Trustee then acting here-under. The
f oregoing power to appoint may be released in
whol e, “or in part by the Maharaja or by the
Trustee or by both-at any tinme by one or nore
witten instruments duly -executed by the
Maharaja or by the Trustee or~ by ‘both and
delivered to

947
the Trustee then acting here-under, provided,
however, that if either the Maharaja or the

Trustee, but not both of them shall rel ease
such power, then the party not so ‘rel easing
shal | conti nue to  have t he power to
appoi nt nent her ei nbef ore  provi ded, acting
al one. "

Clauses (2) and (3) of the deeds confer an absolute
di scretion upon the trustee to pay over or apply in his
di scretion, any part or whole of incone or any part of  or
whole of the principal to "any person then eligible to
receive the income of this trust" at such time and-in such
manner, as he may decide in his absolute discretion. d ause
(3) says further that "the Trustee may omt eligible nmenbers
of the class from any and all such paynent s and
applications, and no such paynment or application or
conmi ssion of a person from participation therein shal

cause a charge against or otherwise effect the future

i nterest or share of any person here under . " Any
det erm nati on made by the trustee in good faith in
exercising the said discretion is held to be binding and
conclusive. It is not necessary to notice other clauses of

these settlenents except to say that the object of these
trusts is to provide for the education, maintenance and up-
keep of the nenbers of the settlor’s famly and their
descendant s.

The settlor died on August 22, 1969. During his Ilifetineg,
the settlor, Vikransinhji was filing returns of his incone
in India including therein whole of the incone arising from
the U'S. trusts. The returns were filed by him for the
assessment years 1964-65 to 1969-70 (both years inclusive).
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Since he died in the mddle of the accounting year relevant
to the assessnment year 1970-71, two returns were filed for
the said assessnment year, one upto the date of the death of
the settlor and the other fromthe date of the death of

settlor to the end of the accounting year. These returns
were filed by his elder son, Jyotendrasinhji, appellant in
these appeals. In these returns too, the appellant included

whole of the incone fromthe U S. trusts in the respective
returns. At this stage, the appellant says. he was advised
that the income fromU. S. trusts was not taxable in India
either in the hands of settlor or in his hands and that
inclusion of the said income in the returns by the settlor
and by the appellant was a m stake. Uging the said
contention, the appellant filed appeals agai nst t he
assessment orders pertaining to the A Ys. 1965-66 and 1966-
67. I nasmuch as the appeals were barred with respect to
ot her assessnent orders, he preferred revisions

948

bef ore the Conmi ssioner of Incone Tax. (It may be nmentioned
at this stage itself that the incone fromU K  trusts was
i ncluded —in the aforesaid returns just as the incone from
US trusts was included. Simlarly, the plea of non-
taxability was urged with respect to the income from U K
trusts on the sane basis as was urged with respect to the
income fromthe U S. trusts)

The Appel |l ate Assi'stant Conmi ssioner, Rajkot adm tted
addi tional grounds and allowed the aforesaid appeals by his
orders dated April ‘4, 1975 and August 20, 1975. The Revenue
went-up in appeal to Tribunal. ~ The Tribunal allowed the
appeal s holding that the A A C. acted contrary to Rule 46(2)
of the Income Tax Rules in adnmitting the additional grounds
and in looking into new material. Accordingly it set aside
his orders and remitted the appeals back to AAC It is at
this stage that the appellant approached the settlenent
conmi ssi on under chapter Xl X(A) of the Income Tax Act, 1961

W my now notice the relevant clauses in the deeds of
settlenents executed in U K Under these settlenment deeds,
one M. Robert Hanpton Robertson McG || was designated as
the trustee, referred to in the deeds as "the origina

trustees”. These trusts too were created for the benefit of
t he settl or, the nenbers of his famly and their
descendants, referred to as 'beneficiaries". The deeds

define the expression "the trustees" to nmean and include the
original trustee or the other trustees for the tine being
appointed in ternms of the deeds of settlenent. The
expression "the beneficiaries" was defined to nean and
include (a) the settlor, (b) the children and renoter issue
for the time being in existence of the settlor, and (c). any
person for the tine being in existence who is the wfe or
widow of the settlor or the wife or widow or husband or
wi dower of any of them the children and renoter ‘“issue of
the settlor. The <clauses which are relevant for our
purposes read thus: (W have, for the sake of convenient
ref erence, nunbered them as clauses (3) and (4)).
"3. THE Settlor hereby directs that t he
Trustee shall and accordingly the Trustees
shall stand possessed of the Trust Fund and
the incone thereof upon the trusts follow ng
that it 1 to say :-
949
(1) UPON TRUST to raise and pay out of the
capital thereof any further estate duty which
may still be payable thereon in respect of the
deat h of the Settlor’'s father His Late
H ghness Shri Bhojrajji Mharaja Saheb of
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Gondal who died on the Thirty first day of
July One Thousand nine hundred and fifty two
and any interest payable on such duty and any

costs i ncurred in connection W th t he
ascertai nnent or paynent of such duty and
i nterest.

(2) Subject as aforesaid UPON TRUST for all or
such one nore and nore exclusively of the
others or other of the Beneficiaries at such
age or time or respective ages or tines if
nmore than one in such shares and wth such
trusts for their respective benefit and such
provisions for their respective advancenent
and mai nt enance and educati on at t he
discretion of  the Trustees or of any other
person - or persons as the person who for the
time beingis the Maharaja or (of the title is
abol i shed) woul d have been the Maharaja had
the title not been abolished shall at any tine
during the specified period by any deed or
deeds revocabl e or irrevocabl e appoint AND in
default of and subject to any such appoi nt nent
upon he trusts and with and subject to the
power s and provi si ons hereinafter declared and
cont ai ned concerning the same PROVIDED ALWAYS
that the foregoing power of appointnment shal
not be capabl e of bei ng exercised:
(a) 'by anyone other than the Settlor or the
El der 'son or the Younger Son; or
(b) in_ favour ~of the person making the
appoi ntnent  save wth the consent. of the
Trustees (being at |east two in nunber or a
trust Cor por ati on) such consent to be
testified by their being parties to the deed
of appoi nt ment ‘and executing the same.......
4. SUBJECT aforesaid the Trustees shall 'stand
possessed of the Trust Fund and the incone
t hereof upon the trusts
950
following that is to say -
(1) The incone of the Trust Fund accruing
during the life of the Settlor shall belong
and be paid to the Settlor
(2) Subject as aforesaid the income of the
Trust Fund accruing during the life of the
El der Son shall belong and be paid to the
El der Son........
(3) Subject as aforesaid the Trust Fund shal
be held in Trust for the person who (being a
descendant of the Elder Son) first during the
speci fied period
(a) Dbecones the Maharaja or would becone the
Maharaja if his title had not been abolished
and
(b) attains the age of eighteen years.........
It is not necessary to notice the other provisions/clauses
of these deeds.
Duri ng his lifetine, the settlor, Vi kransi nhj i, was
including the whole of the income fromthese trusts in his
returns of income just as he was doing in the case of U.S.

trusts. The said income was also included in the two
returns filed by his son for the A Y.1970-71. Thereafter,
however, the appellant took the stand, as nent i oned

herei nbefore, that the incone fromthese trusts is not
includable in his incone. He also took the stand that the
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inclusion of the said incone in the returns subnitted by his
father for the A Ys.1964-65 to 1969-70 and by him in the
returns relating to A Y.1970-71 was under a mi st ake. Thi s
subm ssion too was the subject matter of the appeals and the
revisions filed before the A.A C. and the Conmmi ssioner of
Income Tax, referred to hereinbefore. Wen the appellant
approached the settlenment conm ssion with an application for
settlenent, it related to the income fromU K trusts as
wel | .

The Settlement Commission heard the argunents in extenso
spread over several days and di sposed of the matter under
two el aborate orders. One order relates to A Ys. 1964-65 to
1970-71 (Vikransinhji) ‘and the other to A Ys.1970-71 to
1982-83 (Appellant). The findings of the Conm ssion which
constitute the bases for its orders nmay briefly be stated as
the follow ng :

951

(1) Though the U S. ~settlements are in the nature of

di scretionary trusts, they fall within the m schief of sub-

clause " (ii) of Cause (a) of Section 63 of the Act. For
this reason, the whole of the incone arising fromthe trust
properties was liable to be included and was rightly

included in the incone of the settlor/transferor, Sri
Vi kranmsi nhj i .

(ii) On the death of the settlor, the U S. settlenent deeds
ceased to be revocable but inasmuch as the entire incone
t her eunder was recei ved by the appel | ant, Sri
Jyotendrasinhji, it constitutes his- inconme and could be and
was |lawfully. taxed in his hands.:

(iii) So far as the U. K trusts-are concerned, clause (3)
did never cone into operation inasnmuch as no additiona
trustees were appointed as contenplated by it. If so,
clause (4) sprang into operation where under the  entire
i ncome under the settlements flowed to the settlor during
his lifetime and on his death, to his elder son, the
appel l ant herein. In other words, these settlenents are in
the nature of specific trusts. (In any event, the entire
i ncome fromthese trusts was received by the settlor during
hi s lifetime and after the settlor’'s death, by t he
appel l ant. Therefore, the said income was rightly included
in the total incone of the settlor and the assessee during
the respective assessnent years.

On the above bases, the Conm ssion conmputed the taxable
incone of the settlor under both the sets of trusts for
A. Ys.1964-65 to 1970-71 (upto the date of the death of the
settlor) as also the income of the appellant for the
A.Ys.1970-71 to 1982-83. The appellant then preferred these
two sets of appeals against the two orders.

At the stage of granting |leave, this court ordered (vide the
order dated March 22, 1991) that the appellant shall not be
entitled to question the jurisdiction of the settlement
comm ssion to decide the issues before it and that he wll
"confine hinmself in appeal only to the questions relating to
correctness or otherw se of the Comm ssioner’s order."

Sri Ashok Desai, |earned counsel for the appellant urged the
foll owi ng contentions’:

(1) The settlenment commission erred in law in holding that
the U S trusts are revocable trusts within the neaning of
Section 63 of the Act. For attracting Section 63, the deed
of transfer should give the transferor a right

952

to retransfer directly or indirectly whole or any part of
the incone or assets to the transferor or it nust give hima
right to re-assumpower directly or indirectly over the
whole or any part of incone or assets. |In this case, the
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rel evant cl ause does not give the,transferor such a power.
The power is given to the trustee to be exercised with the
concurrence of the transferor/settlor. Even if, for any
reason, the clause is construed as giving such a power to
the settlor/transferor, Section 63 is not attracted inasmuch
as the power is given: not to hima& such "but jointly to
him and the trustee. Such a power does not attract the
m schi ef of Section 63.

(2) The U S trusts are discretionary trusts. |In such a
case, the assessnment can be nmade only upon the trustees and
not upon the beneficiaries-recipients. The Revenue has no
option in such a situation. It must necessarily tax the
trustees and trustees ‘alone. The Revenue cannot take
advantage of the m stake of |law on the part of the settlor
or the appell ant.

(3) At any rate, with the death of the settlor, the US.
trusts ceased to-be revocable trusts, assuming that they
were so during his lifetime.. So " far as the appellant is
concerned, he cannot be taxed on the incone received by him
fromthe said trust. Only the trustee can be taxed

(4) So far as UK trusts are concerned, the settlenent
comm ssion has conmittee an-error of lawin holding that
clause (3) could cone into operation only if and when the
settlor appointed the additional trustees as contenpl ated by
it. In fact, the/'trust, had come into existence wth the
sole trustee (MGII1) ;and it did not depend upon the
appoi ntnent of additional trustees.  Clause (3) prevails

over clause (4). If so, the UK trusts/settlenents are
al so discretionary trusts and not specific trusts as held by
the Settlenent Conmi ssion. In such a —case again the

assessment can be mamde only upon the trustees and not upon

the beneficiaries recipients..

(5) So far as UK trusts are concerned no income was
received,by the settlor or the appellant either in UK or
in India. So long as the trustees decided not to exercise
the discretion to distribute the incone, no income arose to
any of the beneficiaries. The deeds, do not prescribe, a
time-limt wthin which the trustees should exercise 'their
di scretion to distribute inconme. Until the trustees take a

deci si on to distribute and distribute the i ncone, t he
beneficiaries have no right to income nor can it  be said
that the incone accrues to t hem The Set t | emrent

Conmission comritted a legal error in the income from the
U K trusts in the total income of

953

the settlor and the appellant even though it was not paid
out by the trustee ,nor received by the assessees. At any
rate, no incone was received in India.

(6)In both the U S. and U K., tax has been | evied upon the
respective trust inconmes under the laws of those countries.
Levying tax over again in this country on the very sane
"incone anmounts to double taxation. On this ground too, the
tax levied in India nmust be waived.

On the other hand, Dr. Gauri Shankar, the |[|earned counse
for the Revenue nade the follow ng submn ssions:

(i)The Settlenent Commission is not a regular Tribunal
Its function is different from other quasi -judicia
authorities created by the Income Tax Act. Were an offer
of settlenment has been made, the conm ssion either accepts
it or rejects it subject to such conditions and ternms as it
thinks fit to inpose in that behalf. As the nane itself
suggests, it is a settlement a sort of conposition. It
need not even give reasons for its order. Even if any
principles are decided by the Commi ssion, they do not bind
the Income Tax authorities in proceedings relating to
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subsequent years. The order of the comission is relevant
to and is confined only to the assessnent years to which it

rel ates. The jurisdiction of this court under Article 136
in an appeal against the orders of settlenent conm ssion
must be conditioned by above considerations. This court
woul d not be able to go into the nerits of the order. The
comm ssion’s order cannot be dissected, inasmuch as it is a
package deal. Either it stands or falls as a whole.

(ii) The interpretation placed by the conmi ssion on both
US and UK trusts is perfectly in order and does not cal
for any interference by this court. | ndeed, under the
i mpugned orders, several benefits have been conferred upon
the settlor and the appellant Iike waiving of penalties,
interest and other liabilities attaching to the assessees
under the Act. Wile accepting the same, the appellant
cannot be allowed to disown those features of the order
whi ch go agai nst him

(iii) /The argument,of not receiving the income from UK
trusts is a nere after-thought and should not be given any
credence. During his lifetine, the settlor had declared
that he had received income fromboth the UK and US
trusts and had included the same in his returns of income

for each of the assessment years relevant heroin. The
appel l ant too acted simlarly.
954

(iv) A trustee or the trustees, as the case my be are
expected to act reasonably and in furtherance of the object
of the trusts. They nmust apply the income for the purposes

speci fi ed. They cannot just accumul ate it. Applying the
test of reasonabl eness it nust be held that ordinarily, the
trustee ought to distributethe incone each year. As a

matter of fact, it was so distributed |f so, it nust be held
that the income fromthese U K trusts has rightly been
taken into account by the commission while passing its
orders.

The first question we have to answer is the scope of these
appeals preferred under Article 136 of the Constitution
against the orders of the Settlenment Comission. The
guestion is whether all the questions of fact and | awas may
have been decided by the conmi ssion are opento review in
this appeal. For answering this question one has to have
regard to the schene of Chapter XIX-A. The said chapter was
inserted by the Taxation Laws (Anendrment) Act, 1975 with
effect fromApril 1, 1976. A somewhat sinilar provision was
contai ned sub-sections (1A) to (1D of Section 34 of the
Income Tax Act, 1922 introduced in the year 1954, The
provisions of Chapter XIX-A are, however, qualitatively
di fferent and nore el aborate than the said provisions in the
1922 Act. The proceedi ngs under this chapter comence by an
application nade by the assessee as contenpl ated by ~ Section
245- C. Section 245-D prescribes the procedure to be
followed by the comm ssion on receipt of an application
under Secti on 245- C. Sub-section (4) says: “after
exam nati on of the records and the report of the
conmi ssi oner received under sub-section (1), and the report,
if any, of the comm ssioner received under sub-section (3),
and after giving an opportunity to the applicant and to the
comm ssioner to be heard, either in person or through a
representative duly authorised.in this behalf, and after
exam ning such further evidence as may be placed before it
or obtained by it, the settlenent conmission nmay,, in
accordance with the provisions of this Act, pass such order
as it thinks fit on the matters covered by the application
and any other matter relating to the case not covered by the
appl i cati on, but referred to in the report of t he
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conmi ssioner under sub-section (1) or sub-section (3)."
Section 245-E enpowers the Commission to reopen t he
conpl eted proceedings in appropriate cases, while Section
245-F confers all the powers of an Income Tax authority upon
the Comm ssion. Section 245-H enpowers the Commission to
grant inmunity from penalty and prosecution, with or without
conditions, in cases where it is satisfied that the assessee
has made a full disclosure of his income and

955

its sources. Under- Section 245-HA, the Conm ssion can send
back, the matter to assessing. officer, where it finds that
the applicant 1is not cooperating with it. Section 245-1
declares that every order of settlement passed under sub-
section (4) of, Section 245(D) shall be conclusive as to the
matters stated therein and no natter covered by such order
shal |, save as otherw se provided in, Chapter Xl X-A be re-
opened in any proceedi ng under-the Act or under any other
law for the time being in force. Section 245-L declares
t hat any proceedings under “chapter XIX-A before the
settlenent ~conmission shall~ be deened to be a judicia
proceedi ng. wi-thin the neani ng of Sections 193 and 228 and
for the purposes of Section 196 of the Indian Penal Code.

It is true that the finality clause contained in Section
245-1 does not and cannot bar the jurisdiction of the Hi gh
Court under Article 226 or the jurisdiction of this court
under Article 32 or .under Article 136, ‘as the case nay be.
But that does not nmean that the jurisdiction of this Court
in the appeal preferred directly in this ‘court is any
different than what it would be if the assessee had first
approached the Hi gh Court under Article 226 and then come up
in appeal to this court under Article 136. A party does not
and cannot gain any advantage by approaching this Court
directly under Article 136, instead of approaching the High
Court under Article 226. This is not a limitation inherent
in Article 136; it is a limtation which this court inposes
on itself having regard to the nature of the function
performed by the Comm ssion and keeping in view the
principles of judicial review. My be, there is also sone
force in what Dr. Gauri Shankar says viz., that the order of
conmission is in the nature of a package deal and that it
may not be possible, ordinarily speaking, to dissect its
order and that the assessee should not be permtted to
accept what is favourable to himand reject what is not-.
According to |earned counsel, the Conmmission is not even
required or obligated to pass a reasoned order. Be that as
it my, the fact remains that it is open to the Conmi ssion
to accept an amount of tax by way of settlenent and to
prescri be the manner in which the said anmount shall be paid.
It may condone the defaults and | apses on the part of the
assessee and may waive interest, penalties or prosecution
where it thinks appropriate. |Indeed, it would be “difficult
to predicate the reasons and considerations which induce the
conmi ssion to make a particul ar order, unless of course the
conmi ssion itself chooses to, give reasons for its order
Even if it gives reasons in a given case, the scope of
enquiry in the appeal renmains the sane as indicated above
viz., whether it is,contrary
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to any of the provisions of the Act. In this context, it is
rel evant to note that the principle of natural justice (and
alteram partem) has been incorporated in Section 245-D
itself. The sole overall limtation upon tire Comission
thus appears, to be that it should act in accordance wth
the provisions of the Act. The scope of enquiry, whether by
Hi gh Court under Article 226 or by this Court under Article




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 23

136 is also the same whether the order of the Conmmission is
contrary to any of the provisions of the Act and if so, has
it prejudiced the petitioner/appellant apart from ground of
bias, fraud & malice which, of course, constitute a separate
and independent category. Reference in this behalf may be
had to the decision of this Court in Sri Ram Durga Prasad v.
Settlement Commission 176 |.T.R 169, which too was an
appeal against the orders of the Settlenent Conmi ssion
Sabyasachi Mukharji J., speaking for the Bench conprising
himself and S. R Pandian, J. observed that in such a case
this Court is " concerned with the legality of procedure
followed and not wth the validity of the order.’” The
| earned Judge added 'judicial reviewis concerned not wth
the decision but with the decision-maki ng process." Reliance
was pl aced upon the deci'sion of the House of Lords in Chief
Constable of the N.W  Police v. Evans, [1982] 1 WL.R 1155
Thus, the appellate power under Article 136 was equated to
power of  judicial review, where the appeal is directed
agai nst the orders” of the Settlenent Conmi ssion. For al
the above reasons, we are of the opinion that the only
ground upon which this Court can interfere in these appeals
is that order of the Conmmission is contrary to t he
provisions of the Act and that such contravention has
prejudiced the appellant The main controversy in these
appeals relates to the interpretation of the settlenent
deeds though it is true, sone contentions of |law are also
rai sed. The comm ssion has interpreted the trust deeds in a
particul ar manner, Even if the interpretation placed by the
conmi ssion the said deeds is not correct, it would not be a
ground for interference in these appeals, ~since a wong
interpretation of a deed of trust cannot be said to be a
violation of the provisions of the Incone Tax Act. it is
equally clear that the interpretation placed upon the said
deeds by the Conmi ssion does not bind the authorities ' under
the Act in proceedings relating to other assessnent years.
In view of the above, though it is- not necessary, strictly
speaking, to go into the correctness of the interpretation
pl aced upon the said deeds by the commssion, and it is
enough if we confine ourselves to the question whether the
order of the Conmission is contrary to the provisions of the
957
Act, we propose to, for the sake of conpleteness, exam ne
al so whether the order of Conmi ssion is vitiated by any such
wong interpretation?

U S. TRUSTS.

The sole trustee under this settlenent deed is the First
Nati onal City Bank, New York. The deed enpowers the trustee
to hold, manage, invest and reinvest the principal of. the
trust fund, to collect and receive the inconme thereof ‘and to
pay or apply so much of the net incone as the trustee / shal
in his absolute and uncontrolled discretion deem “advi sabl e
to or to the use of one or nore menbers of the settlor’s
famly. It is thus a discretionary trust. A discretionary
trust is described as a trust where the trustees have been
vested with a discretion in the matter of distribution  of
trust income anong the specified class of beneficiaries. In
the case of such trusts, the trustees have a discretion to
pay whol e or part of the inconme to such menber or nenbers of
the designated class as they think fit and it such
proportion as they deem appropriate. Section 164(1) sets
out the same idea in the foll ow ng words:

"Where the individual shares of the persons on
whose behal f or for whose benefit such incone
or such part thereof is receivable are
i ndeterm nate or unknown............
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In Snell’s Principles of Equity, 25th Edn. (1965), P.129, a
di scretionary trust is defined in the foll owi ng words:
"A discretionary trust is one which gives the
beneficiary no right to any part of the incone
of the trust property, but vests in the
trustees a discretionary power to pay him or
apply for his benefit, such part of the incone

as they think fit....... The beneficiary thus
has no nore than a hope that the discretion
will be exercised in his favour."

That these trusts are discretionary trusts is not in
controversy. The mmin question is whether Para 1(2), quoted
herei nbefore, nmakes it a revocable trust within the neaning
of Section 63? The said clause begins with a non-obstante

cl ause, "anyt hi ng her ei nabove to the contrary. not
wi t hstanding’ thereby giving. it an overriding effect over
what has been said in the earlier-recitals. It then says

that "at any tine and fromtime to time, the trustee shal
transfer, ‘convey and pay over any portion or of the incone
958

of the trust fund and any portion or of all the principa
held in trust’, to such nmenber of the settlor’'s famly 'as
the trustee and a nmaharaj a who shall have attained the age
of 18 years shall at any tine and fromtine to tinme appoint
and direct in a/'witten instrument which refers to and
specifically exercise this power and which is duly executed
by the Maharaja and the trustee then acting here-under.’ In
ot her words, the said clause enpowers-the settlor/transferor
and the trustee, acting together to direct the trustee, at
any tine, to pay over the entire incone  and/or entire
corpus. or a pan thereof to-such nenber of the settlor’s
famly or their descendants as they nay direct. The said
power cannot be exercised by the settlor acting al one. The
guestion is whether the said clause attracts Section 63?
Section 63 defines the expressions 'transfer’ and ’'revocable
transfer’. It says that for the purposes of Sections 60, 61
and 62, 'a transfer shall be deened to be revocable if (i)
it contains any provisions for the retransfer directly or
indirectly of the whole or any part of the, incone or assets
to the transferor or (ii) it in any way gives-the transferor
a right to reassune power directly or-indirectly over the
whole or any part of the income or assets.’ The expression
"transfer" is defined to include any settlenent, ~trust,
covenant, agreenent or arrangenent. The expression ’'famly
nmenbers’ occurring in the aforesaid clause in- the “trust
deeds is defined in the deeds to nean "the children of the
grantor living fromtine to tinme, the wife or wi dow of the
grantor, the spouse of any child of the grantor then [living
or deceased.’ The "descendants of the famly nmenbers’ ~ which
expression also occurs in the aforesaid clause is  defined
"in the deeds to nmean "the descendants of the fanmily nmenbers
living fromtime to time during the trust term’

The contention of Sri Ashok Desai the |earned counsel for
the appellant 1is that Section 63 will be attracted ’'only
where the transferor is vested with the exclusive and/or
absol ute power to give direction of the nature contenplated
therein and not where such a power has to be exercised by
the transferor jointly wth another person or wth the
concurrence or consent of another person. Indeed, he argues
that the said power is really given to the trustee to be
exercised in concert with the Settlor. W find it difficult
to agree wth the | earned counsel. Firstly, the power,
properly construed, is given to the settlor to be exercised
together with the trustee and not to the trustee to be
exercised together with the settlor. The trustee is anyhow
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vested with an absolute discretion to distribute the incone
of or the principal of the trust to such nenber of the
famly, as he

959
thinks appropriate, wunder the clause preceding and paras
following para 1(2). |If so, there was no point in saving

that he can, together with the settlor, be enpowered to pay
over part or whole, of inconme/principal to "such one or nore
menbers of a class conposed of the family menbers living".It
cannot also be forgotten that the trustee in this case is a
Bank one of the largest in the U S.A and not an individua

acquainted wth the affairs of the settlor’s famly. Now
coming to Section 63, it is equally not possible to agree
with the | earned counsel. Section 63 does not say that the
power of revocation vesting in the transferor should be
absol ute or unconditional. ~As pointed out by Chagla, CJ. in

Behranji Sorubji v. Comm ssioner of Income Tar, Bomnbay, (16
. T.R 301), "the only question that has got to be asked is
whet her the transfer is capable of being revoked by the
assessee - or not..... it may be that before the power is
exerci sed, the consent of two beneficiaries night have to be
taken but even so, although the revocation may be contingent
or conditional, still the deed remains a revocabl e deed of
trust." The same idea was reiterated by Tendul kar, J. in the
sai d judgnent, in the follow ng words:
"I't is urged by Sir Janshedji on behalf of the
assessee that the words "revocable transfer”
in this section require that the transfer
shoul d be revocable absolutely ~and uncondi-
tional and that by reason of the fact that the
transfer -in this case could not  be revoked
under cl ause 10 of the trust deed w thout the
consent of the wife and the children or any
two-of -them it is not a revocable transfer
wi thin the neaning of Section 16(1)(c). Apart
fromany authority, and reading the section by
itself, | am wunable to agree wth this
contention. It would involve ny reading into
the section words which are not there, and the
Court is not entitledto do so unless it
appears that giving effect to the section _as
it stands would |l ead to an obvious absurdity
or inconvenience which could not have been
contenplated by the |egislature. No such
position arises in this case."
W find ourselves in agreenent with the said opinions.
Section 63 of the present Act corresponds to the proviso
appended to Section 16(1)(c) of the 1922 Act. The first
proviso read thus: "provided that for the purposes of 'this
clause the- settlenment, disposition or a transfer shall be
deened to be revocable if it contains any provision-for the
retransfer directly or
960
indirectly of the income or assets to the settlor, disponer
or transferor or in any way gives settlor, disponer _or
transferor a right to. reassune power directly or indirectly
over the income or assets.’ Section 63(1) also does not say
that the deed of transfer must confer or vest an conditiona
or an exclusive-power in the transferor to give t he
power/direction of the nature contenplated by it.,
Accordingly, we hold that nerely because the concurrence of
the trustee had to be obtained by the transferor/settlor for
giving the said direction, it cannot be said that the deed
does not contain a; provision giving the transferor a; right
to reassume power directly or indirectly over the whole or
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any part of incone or assets within the neaning of Section
63(a)(ii)of the Act

In this view of the nmatter, it is not necessary for us to
refer to other decisions cited, before us in any detail
The decision of this Court in conmm ssioner,of Income Tax,

Bonbay Gty V. Rati | al Nat hal al 25 I.T.R 426-
enphasi ses, that the power of revocation nmust be given to the
settlor as settlor and not in any other capacity. In the

deeds before us, the power is indisputably conferred upon
the Settlor in the very same capacity and not in any
different capacity. The ot her decision of this court in
Sevantilal Maneklal v. CI.T. 67 I.T.R 1 is distinguishable
for the, reason that the power of the settlor therein was
nerely to choose anbng the several objects of the trust and,
therefore, it was held that it does not attract Section 63.
On the other hand, Tarunendra Nath Tagore v. Comr. of
Income Tax 33 |I.T.R 492 Calcutta was a case where the
trust deed enpowered the settlor to cause a re-transfer of
the trust assets, in certain specified contingencies. The
guesti on " was whether such a provision nmakes the transfer a
revocabl e _one within the neaning of the first proviso to
Section 16(1)(c) of the 1922 Act. It was held that it does,
notw t hstandi ng the fact that the power had to be exercised
only in certain specified contingencies. The decision of
the Madras Hi gh Court in K Subranania Pillai v. Agricultura
Income For Oficer, Thukalay 53 |I.T.R 764 was al so a case
where the power of revocation was to be exercised in certain
speci fied contingencies alone. Even so, it was held that it
was a revocabl e settlement.

Comm ssioner of Incone Tax, Punjab v. Raghabir . Singh 57
I.T.R 408 was case where the trust deed provided, for the
application of, the trust income, for satisfying the debts
which the- settlor was under an obligation to discharge.
The question was whether the provision makes the deed a

961

revocabl e one. It was held that it did not, inasnuch as
there was no provision for re-transfer of the incone or the
assets to the settlor, It was observed that the nere fact
that the settlor’s debts had to be discharged fromthe trust
incone did not bring it within the four corners of the first
proviso to Section 16(1)(c).

In the light of the above discussion it nust be held that
during the |lifetime of the settlor, the, entire “incone
arising fromthe three U. S. trust deeds was bound to be -and
was rightly included in the incone of the settlor by virtue
of Section 63 read with Section 61. The  commi ssion was
right in holding so.

Wth the death of the settlor Section 63 ceased to apply
even though the aforesaid clause enpowers not. only the
settlor but also the Mharaja for the tine being to-
exercise the said ;power. Section 63 is attracted only
where such power is givento the transferor and the
appel lant (the son of the settlor) is not and cannot be
called the transferor. It is not denied that so far as the
incone from the U.S. trusts is concerned, it was indeed
received by the appellant. The only argunment is that
i nasmuch these trusts are discretionary trusts, the, incone
t herefrom must necessarily be taxed and can only be taxed in
the hands of the trustees and not in the hands of the
beneficiary. It is argued that the Revenue has no choice to
tax either the trustees or the beneficiaries in such a case.
We are unable to agree The trustees in the case of a trust
declared by a. duly executed instrunent in witing are
treated as representative assessees (Section 160(1)(iv)).
It is equally true that in the case of a discretionary
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trust, trustees are liable to be taxed in respect of the
income received by themat the rate specified in Section
164(1). (Section 164(1) has undergone several changes since
1962 The sub-section as introduced by the Finance Act, 1970
with effect fromApril 1, 1970 provided that in such case
"tax shall be charged (i) as if the relevant inconme or part
of relevant income were the total incone of the association
of persons, or (ii) @5% Wichever course would be nore
beneficial to the Revenue." For the purpose of this case, it
is not necessary to notice the provisos appended to sub-
section (1) or the subsequent amendnents to the sub-
section).
At the sane tinme, Section 166 expressly declares that
"nothing in the foregoing sections in this chapter shal
prevent either the direct assessnent
962
of the person, on-whose behal f-or for whose benefit incone
therein referred is receivable or the recovery from such
person. of the tax payable in respect of such incone."
Language " of this section is clear. The, opening words
"nothing -in the foregoing sections in this chapter" whi ch
nmeans chapter XV, wherein Sections 159 to 165 anobng ot her
sections occur give it an over-riding affect over the
precedi ng provisions in the chapter. The Section states in
unm stakable ternms that nothing contained in the preceding
provisions in the chapter shall preclude the Revenue from
maki ng a direct assessment upon the beneficiary and/or from
recovering the tax payable from such person. The Revenue
has thus been given an optionto tax the income from a
discretionary trust either inthe hands of the trustees or
in the hands of the beneficiaries. This Court in Nagappa V.
Cl T., 73 1.T.R 626 and the majority of High Courts have
understood this Section in this manner. In Nagappa, the
appel | ant had executed seven separate trusts setting
specific properties for the benefit of his minor children
He appointed hinself, his wife and his nmarried daughter as
the trustees. Under each deed, a/portion of the incone was
to be wutilised imrediately for the benefit of the
beneficiary and the balance accunulated for his or her
benefit and handed over to the beneficiary on-the specified
date. The entire incone of the trusts (including the incone
accumul ated) was included in the incone of —the appellant
(Nagappa) which was questioned by him Hi's contention was
that the "I.T.O was bound to assess the inconme under each
deed of trust separately in the hands of 'the trustees as
"representative trustees and was inconpetent in view of the
express enactment of sub-section (2) of Section 161 to
assess the incone in the hands of Nagappa (or of. the
beneficiaries" The contention was rejected with reference to
Section 161(1) and Section 166 by Shah, J. (speaking foe the
Bench comprising Shah, Ramaswami and G over, JJ.)- in the
fol |l owi ng words:
"It is inplicit in the terms. of sub-section
(1) that the Income-tax Officer nay assess a
representative assessee, but he is not bound
to do So. He nmay assess ei t her t he
representative assessee or t he person
represented by him That is expressly so
enacted in section 166 which states:
"Nothing in the foregoing sections in this
Chapt er shall prevent either the di rect
assessnment of the person on whose behalf or
for whose benefit income therein referred
963
to is receivable, or the recovery from such
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person of the tax payable in respect of ’'such
i ncone.’
The Inconme-tax O ficer may, therefore, assess
the person represented in respect of the
i ncome of the trust property and t he
appropriate provisions of the incone-tax Act
relating to the conputation of the tota
incone and the manner in which the incone is
to be conputed will apply to that assessnent.
The Incone-tax Oficer may in appropriate
cases assess the representative assessee in
respect of that inconme and limted, to that
extent, and tax may be levied and recovered
from him to the same extent as nmay, be
| evi abl e and recoverable fromthe person rep-
resented by him
The contention, raised by counsel, for Nagappa
that, since the trustees were assessable in
respect of the incone of the beneficiaries
under Section 161(1), that incone could not by
virtue of sub-section (2) of Section 161 be
assessed in the hands of the beneficiary is
contrary to the plain terms of Section 166.
Sub-section (2) of Section 161 does not
purport ~to deny the, Income-tax Oficer the
option / to assess the inconme in the hands of
the | person represented by the  representative
assessee;: it nmerely “enacts ‘that when a
representati ve assessee is assessed to tax in
exercise ~of the option of the revenue, he
shal | be assessed tinder Chapter XV.and shal
not ’'in respect of that income be assessed
under any other provision of the Act. W will
presently state the reasons why the rule was
so enacted by Parliament. But on the plain
words used by Parlianent the plea raised by
counsel: that the. representative /assessee
alone nay be assessed as regards incone in
respect of which he is. a representative
assessee cannot be accepted.

The | earned Judge then went to explain the reasons for which

section 166 anong ot her provisions was enacted.

I n anot her case arising under the Bi har Agricultural 1ncone

Tax Act, 1948, a Bench of this Court conprising J.L. Kapur

M Hi dayatul | ah and
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J.C. Shah, JJ. took a simlar viewin Ram Swaroop Das v. The

State of Bihar 42 |.T.R 770, even though that Act and did

not contain a provision sinmlar to Section 166. " Section 13

of the Bi har Act provided:
"Where any person holds Iland, from which
agricultural income is derived as a ' comon
manager appoi nted under any law. fromthe tine
being in force, or under any agreenment or - as
receiver, admnistrator or the like on behalf
of persons jointly interested 'in such | and or
in the agricultural income derived therefrom
the aggregate of the sums payabl e as
agricultural incone-tax by each person on the
agricultural incone derived fromsuch | and and
received by himshall be assessed on such
conmon nanager, receiver, adm nistrator or the
like, and he shall be deemed to be the
assessee in respect of the agricultura
i ncome, tax so payabl e by each such person and
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shall be liable to pay the sane."
It was urged that because of Section 13, the Receiver alone
can be assessed in respect of the incone of the estate under
his charge and that no assessnent can be made upon the
person who actually received such income fromthe receiver.
The said contention was rejected by Shah, J. speaking for
the Bench in the follow ng words:

“In our view, there is no substance in the

contention raised by the appellant. The
liability to pay tax is charged on the
agricultural income of every person. The
i ncome though collected by the Receiver was
the inconme  of the appellant. By S.13, in

addition to the owner, the Receiver is to be
deened to be an assessee. But the fact that
the Recei ver may, because he held the property
from  which incone was derived in the year of
account,” be deened to be an’ assessee and
liable to pay tax, does not absolve the appel -
 ant, on whose behal f .the income was received
from the obligation to pay agricultura
i ncome-t ax. Section 13 nmerely provides a
machi nery for recovery of tax, and is not a
chargi'ng section. VWhen property is in the
possessi on of the Receiver, commopn nmanager or
adm nistrator,, the taxing authorities may,
but are not bound, to treat such
965

persons . as assessee and recover. tax. The
taxing authorities my al ways proceed against
the owner_ of the income and assess  the tax
against him The definition in the connota-

tion of ’'person’ undoubtedly i ncl ude a
Recei ver, trust ee, comon manager ,
admi ni strator or- executor, and by such
i ncl usi on, it is _~open to the taxi ng

authorities to assess tax against any such
persons; but on that account the incone in the
hands of the owner is not exenpt from
liability to assessment of tax."
The principle of this decision does support —our View,
notwi t hstanding certain variance between the provi-si on
concerned in the said decision and those concerned herein
Sri Ashok Desai, however, placed strong reliance upon a Ful
Bench decision of the Gujarat H gh Court in~ CL T. wv.
Kamal i ni  Khatau, 112 |.T.R 652 where the majority  (Divan,
C). and B.K Mhta, J. wth P.D. Desai, J. dissenting)
appears to take a contrary view. Before we deal wth the
decision, it would be interesting to note that the counse
for the appellant Sri N A Pal khival a who appeared for the
appel l ant before the Settlenent Conmission had- hinself
repudiated this argunment, though, another counsel, who
appeared for the appellant at a |ater stage, did not agree
with the view expressed by Sri Pal khivala. The Commission
has recorded the submission of Sri  Palkhivala in the
fol | owi ng words:
"W may nention here that when Shri N A
Pal khi val a appeared before us on behalf of the
appl i cant he had stated t hat al t hough
according to the Gujarat Hi gh Court’s decision
in the case of Snmt. Kamalini Aatau, 112 |ITR
652 the incone of a discretionary trust is
assessabl e only in t he hands of a
representative assessed and not in the hands
of the beneficiaries, he would not object to
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assessment of the ampbunts received by: the
beneficiaries in their hands in the present

case, for two reasons. Firstly,
0
Shri N. A. Pal khivala, the CGuj ar at Hi gh
Court’s decision in question was erroneous and
it was dissently judgment in that case to the
contrary, which was correct. Secondly, in the
case, before us, the representative assessees,
nanely, the trusts, being situated outside
I ndia, could
966

not be taxed in India and in such cases it
woul d not. be proper not to assess t he
beneficiaries,  for that wll lead to the
entire incone escaping the Indian 'inconme-tax
in the case of both the representative
assessees and the beneficiaries."
Be that 'as it may, we have been taken though both the
opi nions " in the Full Bench decision in extensor W are told
that an appeal is pending against the said decisionin this
Court. In the circunstances, we are not inclined to dea
with the said opinions in any detail except to say that we
are inclined to agree with the dissenting. opinion of P.D.
Desai, J. and are /not concerned with the reasoning of the
najority.
For the above reasons, we cannot agree with M. Ashok Desai
We hold that by virtue of Section 166, the Revenue has an
option in the case of a discretionary trust either to make
an assessnment upon the trustees or to make an assessnent
upon the beneficiaries. O course, both the trustee and the
beneficiary cannot be simnultaneously taxed inrespect of the
same incone. The assessnents nade by the Conm ssion on the
deceased-settl or and the appell ant are thus unexcepti onabl e.
U. K TRUSTS:
The first contention urged with respect to U K trusts is
that the comm ssion has wongly construed clause (3) which
we have extracted hereinbefore. « Sri Desai argues 'that the
trust had already cone into existence with the -appoi ntnent
of the sole trustee, M. MGII, and that the coning into
exi stence of the trust did not depend upon the _appointnment
of additional trustees. The conm ssion was wong in holding
that until and unless the additional trustees are appointed,
the trust in clause (3) does not conme into existence.
Properly construed, says Sri 'Desai, clause (3) creates a
di scretionary trust. Inasmuch as the sub-clause does not
prescribe any tine [imt within which the trustees nust
decide to distribute the incone anbng the beneficiaries,
says the counsel, clause (4) has, not and had never / cone

into operation. In this case the trustees never did decide
not to exercise their discretion under clause (3).- If so,
no incone ever arose or accrued to the Settlor ‘or the
appel  ant under clause (4). If the trustees fail to

exercise their discretion under clause (3), the only renedy
for the beneficiaries is to approach the court to conpel the
trustees to exercise their discretion one way or the other
but they cannot say that the trust
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i ncome has accrued to them Clause (4) cones into
operation, says the counsel, only where the trustees decide
not to distribute the incone anong t he speci fied
beneficiaries; only then does the trust incone belongs to
and has to be paid over to the settlor and after the death
of the settlor to his elder son, t he appel | ant.
Accordingly, the counsel says, the Comm ssion was wong in

accordi ng

t
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law in treating these trusts as specific trusts.

in our opinion, however, the question urged is acadenmic in
the facts and circunstances of the case. As a matter of
fact, both the settlor and the appellant have been receiving
the income fromthese trusts during the several assessnent
years concerned herein. Sri Vikramsinhji had voluntarily
included the entire income fromthe UK trusts in his
income in the returns filed by himfor the assessnent years
1964-65 to 1969-70. It is unlikely that he would have so

included unless he really received it. The Commi ssi on
treated those declarations as proof of the settlor’'s rea
i ntention. The Conmi ssion also relied upon certain other

ci rcunst ances including the manner in which the accounts of
these trusts were nmaintained in support of their opinion
that all concerned withthe trusts, acted on the basis that
the trust income was flowing to the settlor, and after his

death to the appellant. The Commission also referred
specifically to simlar declarations made by the appellant
in his returns. |t referred to his statenents nade in the
two returns filed for the assessnment year 1970-71, one
relating to the incone received by hiis father till his death

and the other with respect to the income received by him
during the accounting year after the death of his father

Even subsequent to the death of Sri - Vikranmsinhji, the
Conmi ssion pointed out, the appellant has been naking
simlar declarations fromtine to tine.. For instance, in

the letter dated March 3, 1975 witten by the appellant to
the I.T.O, A-Vard, Rajkot relating to the A Y. 1972-73, he

had stated, "as per statenment of U K sent herewith, the
trustees have arrived at incone of 13,027 pounds for the
benefit of Sri Jyotendrasinhji. According to our - opinion

this inconme is not taxable as U K trust is ~discretionary.
However, as it has been taken last, the incone may be
i ncluded in the hands of Sri Jyotendrasinhji subject to our
appeal ". It is significant to notice the ground of @ non-
taxability put forward in the said letter. The appel | ant
did not say that he did not receive the income. Al he said
was, since it is a discretionary trust, its income is not

taxable in his hands. |[|f he had not received the incone, he
woul d have put forward that fact in the forefront. ~But he
did not. Simlarly, in the return relating to the A.Y.

1973-74, a note was appended by the appellant to the
foll owi ng effect:
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"Late H H Mharaja Vikramsinhji of Gondal has created
trusts in UK The assessee has been informed that  income
falling in the hands of the assessee is 12,627 pounds. This
is, therefore, shows as inconme in his return.! (emphasis
added). It is true that the appellant had argued before the

comm ssion that the settlor as well as hinmself had included
the said incone in their returns out of ignorance and on the
basis of wong | egal advice but the said expl anati on has not
been accepted by the conmission and we rmust go by the
findings of the commssion. It is not brought to out notice

that during any of the years concerned herein, did the
appel l ant ever say that he did not receive the inconme from
these trusts. If so, the question of law urged is of nere
acadenic interest and need not be dealt with by us. Section
5 of the Act is wi de enough to bring all such income to tax.
So far as the plea of double taxation is concerned, the
observation mnmde by the Commssion in that behalf is quite
adequate. It has stated that in case appellant proves that
any income has been taxed in U S or UK , the sane incone
shal | not be taxable over again in India.

For the above reasons, the appeals fail and are dismi ssed.
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No costs.
V.P.R
Appeal s di snmi ssed.
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