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Respondent' No. 2, Shri Tej Parkash Singh, was appointed as a Mnister in
the State of Punjab on the advice of the Chief Mnister, Sardar Harcharan Singh
Barar on 9.9.1995. ‘At the time of his appointment as a Mnister, he was not a
Menber of Legislative Assenbly in Punjab. He failed to get hinself elected as
a Menber of the Legislature of the State of Punjab within a period of six
nont hs and subnmitted his resignation fromthe council of Mnisters on 8.3.1996.
During the termof the same Legislative Assenbly, there was a change in the
| eadership of the ruling party. Snt. Rajinder Kaur Bhattal, Respondent No. 3,
was, on her election as Leader of the Ruling Party, appointed Chief Mnister of
the State of Punjab on 21.11.1996. ~Respondent No.2, who had not been el ected

as a Menber of the Legislature even till then, was once again appointed as a
Mnister we.f. 23.11.1996. The Appellant filed a petition seeking wit of
guo warranto agai nst Respondent No.2. It was stated in the petition that

appoi nt nent of Respondent No.2 for a second tine during the termof the sane

| egi sl ature, without being elected as —a Menber of the Legislature was

violative of constitutional provisions and, therefore, bad. ~The D vision Bench
of the H gh Court vide order dated 3.12.1996 dismissed the wit petition in
limne. This appeal by special |leave calls in question the order and judgnent
of the H gh Court dismissing the wit petition in linine

Si nce, the meani ngful question involved in this appeal revolves around the
ambit and scope of Article 164 and in particular of Article 164(4) of the
Constitution of India - let us first examne that Article :-

"164. Qher provisions as to Mnisters. - (1) The Chief Mnister shall be

appoi nted by the Governor and the other Mnisters shall be appointed by the
CGovernor on the advice of the Chief Mnister, and the Mnisters shall hold

of fice during the pleasure of the Governor

Provided that in the States of Bi har, Madhya Pradesh and Orissa, there shall be
a Mnister in charge of tribal welfare who may in addition be in charge of the
wel fare of the Schedul e Castes and backward cl asses or any ot her work.

(2) The Council of Mnisters shall be collectively responsible to the
Legi sl ative Assenbly of the State

(3) Before a M nister enters upon his office, the Governor shall administer to
himthe oaths of office and of secrecy according to the forms set out for the
purpose in the Third Schedul e.
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(4) A Mnister who for any period of six consecutive nonths is not a nmenber of
the Legislature of the State shall at the expiration of that period cease to be
a Mnister.

(5) The sal aries and al |l owances of Mnisters shall be such as the Legislature
of the State may fromtine to tinme by |aw determ ne and, until the Legislature
of the State so determines, shall be as specified in the Second Schedul e. ™

Under Article 164(1), the CGovernor shall appoint the Chief Mnister exercising

his own discretion, according to established practice and conventi ons. Al
other Mnisters are to be appointed by the Governor on the Advice of the Chief
Mnister. |In view of the provisions of Article 164(2) the Council of Mnisters

shall all be collectively responsible to the Legislative Assenbly of the State.
This provision, in a sense, indicates that menbers of the Council of Mnisters
shall all be nenmbers of the Legislature, to which the Council of Mnisters is
col l ectively responsible: This; however, is subject to an exception provided by
Article 164(4) to neet an extra-ordinary situation, where the Chief Mnister
considers theinclusion of a particular person, who is not a nenber of the
Legi sl ature, in the Council of Mnisters necessary. To take care of such a
situation, Article 164(4) provides that if a non-nmenber is appointed a

M ni ster, he would cease to be a Mnister unless in a short period of six
consecutive nonths fromthe date of his appointment he gets elected to the
Legi sl ature.

Article 164(4) can in fact trace its lineage to Section 10(2) of the
CGovernment of India Act, 1935 which reads:

10(2). "A minister who for any period of six consecutive nmonths is not a menber
of either Chamber of the Federal Legislature shall at the expiration of that
period cease to be a mnister.”

In Prof. C.L. Anand’'s book "Constitutional Law and Hi story of Governnent of

I ndi a, CGovernnent of India Act, 1935 and the Constitution of India" (Seventh
Edition, 1992) referring to the Parlianmentary Debates on the enactnent of clause
( 2 ) of Section 10 of Governnent ‘of India Act, 1935, the author says:

"Clause(2).-This clause follows the recent Constitutions of Australia and South
Africa, but it is not in the Canadian Constitution, and is no part of the
English Constitution. As a matter of practice, however, even in England

appoi ntnents are not made from outside Parliament except incase of sone nationa
enmergency such as war. Wiile the law in Engl and does not require that a

M ni ster nmust be a nenber of Parlianent, there is a strong convention to the
effect that a Mnister who has not a seat in Parlianent nust get one, the reason
bei ng the advantage of the interplay between the Executive and the Legislature.
An amendnent was moved by Sir Charles Omn to | eave out clause (2) of Section 10
(supra). Viscount Wolmer referred to the difficulties which made the Anendnent
(provi sion) desirable, such as the occasional practical difficulty in formng a
suitable Mnistry w thout breaking the normal practice, and enphasi sed 't he
advisability of securing that elasticity in the choice of Mnisters which exists
under an unwitten Constitution. It was also stated that the objection to

om ssion of the clause could not be serious in view of ‘the fact that nenmbers of
the Federal Assenbly would be returned by indirect election. The Secretary of
St ate opposed the Amendnent on the grounds, firstly, that it was contrary to
public opinion in India which regarded it as "the thin edge of the wedge for re-
i ntroducing the official block," and, secondly, all Governments in India thought
that the proposal would not be acceptable to the Mnistries in India. Besides
the object ained at could be secured by the Governor-General nom nating the
desired person as a nenber of the Upper Chanber if he failed to obtain within
six nonths an elected seat. In reply to the view taken that nenbers of the
Federal Assenbly would be returned by indirect election and, therefore, would
not necessarily be representative of public opinion, it was stated that,
nevertheless, it was on the hole nore denocratic to select Mnisters form such
persons than to nom nate them from outside the Legislature. The Amendnent was
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negatived. "

Bef ore proceeding to deal with the interpretation of the Article and
consi deration of various precedents, it would be useful to take note of the
debates of the Constituent Assenmbly during the enactment of Article 164(4).

Article 144(3) of the Draft Constitution which corresponds to Article
164(4) of the Constitution read:

"A Mnister who, for any period of six consecutive nonths, is not a menber
of the Legislature of the State shall at the expiration of that period cease to
be a Mnister."

During the debate on this Draft Article, M. Mhd. Tahir, MP. proposed the
foll owi ng anendnent: -
"That for clause (3) of ‘article 144, the foll owi ng be substituted:

(3) A Mnister shall, at the tinme of his being chosen as such be a nenber of the
Legi sl ative Assenbly or Legislative Council of the State as the case may be."

Speaki ng in support of the proposed amendnent, M. Tahir said in the
Constituent Assenbly:
"This provision appears that it does not fit with the spirit of denocracy. This
is a provision which was also provided in the Governnent of India Act of 1935
and of course those days were the days of Inperialismand fortunately those days
have gone. This was then provided because if a Governor finds his choice in
sonmeone to appoint as Mnister and fortunately or unfortunately if that nan is
not el ected by the people of the country, then that nan used to be appointed as
M ni ster through the backdoor as has been provided in the Constitution and in
1935 Act. But now the people of the States will elect nenbers of the
Legi sl ative Assenmbly and certainly we shouldthink they will send the best nen
of the States to be their representatives in the Council or Legislative
Assenbly. Therefore | do not find any reason why a man who till then was not
el ected by the people of the States and which neans that, that man was not |iked
by the people of the States to be their representative in the Legislative
Assenbly or the Council, then Sir, why that man is to be appointed as the
M ni ster."

Dr. Anmbedkar opposing the amendment replied

"Now, with regard to the first point, nanely, that no person shall be
entitled to be appointed a Mnister unless he is at the time of his appointnment
an el ected nmenber of the House, | think it forgets to take into consideration
certain inportant matters which cannot be overlooked. ~First is this, - it is
perfectly possible to inagine that a person who is otherw se conmpetent to hol d
the post of a Mnister has been defeated in a constituency for some reason
whi ch, although it may be perfectly good, m ght have annoyed the constituency
and he nmight have incurred the displeasure of that particular constituency. It
is not a reason why a nmenber so conpetent as that should be not permtted to be
appoi nted a nenber of the Cabinet on the assunption-that he shall be able to get
hi nsel f elected either fromthe sane constituency or from another constituency.
After all the privilege that is permitted is a privilege that extends only for
six nmonths. It does not confer a right to that individual to sit in the House
wi t hout being elected at all. M second submission is this, that the fact that
a nom nated Mnister is a nenber of the Cabinet, does not either violate the
principle of collective responsibility nor does it violate the principle of
confidence, because if he is a menber of the Cabinet, if he is prepared to
accept the policy of the Cabinet, stands part of the Cabinet and resigns wth
the Cabi net, when he ceases to have the confidence of the House, his menbership
of the Cabinet does not in any way cause any inconveni ence or breach of the
fundanental principles on which parlianentary governnent is based. "

(Enphasi s suppli ed)
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After the debate the proposed anendnent was negatived and Article 144(3) was
adopt ed.

The anmbit and scope of Article 164(4) canme up for consideration before a
Constitution Bench of this Court in Har Sharan Verma v. Shri Tribhuvan Narain

Si ngh, Chief Mnister, U P. and another, 1971(1) SCC 616. The issue arose in
connection with the appointment of Shri T.N Singh, who was not a Menber of
ei t her House of Legislature of the State of Utar Pradesh, as Chief Mnister of
Uttar Pradesh. The Constitution Bench referred to the position as prevailing
in England. It was observed that invariably all Mnisters nmust be nmenbers of
the Parliament but if in sonme exceptional case, a Mnister, is not a menber of
the Parliament, he can continue to be a Mnister for a brief period during which
he must get elected in order to continue as a Mnister. This Court uphol ding the
j udgrment of the Hi gh Court, rejected the challenge to the appoi ntnent of Shri
T.N. Singh as Chief Mnister in view of Article 164(4) of the Constitution. The
Court opined that the Governor has the discretion to appoint, as a Chief

M nister, a person, who is not a menber of the legislature at the tine of his
appoi ntnent but the Chief Mnister is required, with a viewto continue in
office as a Chief Mnister, get hinmself elected to the legislature within a

peri od of 'six consecutive nonths fromthe date of his appointnent.

The issue was once again raised by the same wit petitioner and was
consi dered by a Division Bench of this Court in Har Sharan Verna v. State of
U. P. and another, (1985) 2 SCC 48. The wit petitioner argued that a Governor
cannot appoint a person, who is not a Menmber of the Legislature, as a Mnister
under Article 164(1). ~According to the wit petitioner Article 164(4) of the
Constitution in ternms would only be applicable to a person, who has "been a
M ni ster but who ceases to be a nenber of the Legislature for sonme reason or the
other such as the setting aside of his election in any election petition".
Sust enance, for this argument was sought from the provisions of anended
Article 173(a) which provides

"Article 173. Qualification for nmenbership of the State Legislature.- A person
shall not be qualified to be chosen to fill a seat in the Legislature of a State
unl ess he-

(a) is acitizen of India, and nakes and subscri bes before sonme person
authorised in that behalf by the El ection Comm ssion an oath or affirmation
according to the formset out for the purpose in the Third Schedul e;

Rel yi ng upon the Constitution Bench judgment in Har Sharan Verma v. Shri

Tri bhuvan Narain Singh (supra), the Court opined:

"It is thus seen that there is no material change brought about by reason of the
amendment of Article 173(a) of the Constitution in the | egal position that a
person who is not a nenber of the State Legislature nay be appointed as a

M ni ster subject, of course, to clause (4) of Article 164 of the Constitution
whi ch says that a Mnister who for any period of six consecutive npbnths is not a
menber of the Legislature of the State shall at the expiration of 'that period
cease to be a Mnister."

An issue of interpretation of Article 75(5) which is in pari- materia to Article
164(4) came up for consideration in Har Sharan Verma Vs. Uni on of India and
another, 1987(Supp.) SCC 310. |In this case, appointnment of Shri Sita Ram
Kesari, as a Mnister of State in the Central Cabinet was put in issue in a wit
petition filed in the A lahabad H gh Court, once again by the same wit
petitioner, Shri Hari Sharan Verma, on the ground that since Shri Kesari was
not a Menber of either House of Parliament on the date of his appointnment as a
M ni ster, he could not have been appointed as a Mnister of State in the Centra
Cabinet. The Hi gh Court disnissed the wit petition by a reasoned order though
inlimne. This Court agreed with the H gh Court and after taking note of
Article 75, which makes provision for appointment of Central Mnisters and
particularly d ause (5) thereof, which reads:

"A Mnister who for any period of six consecutive nmonths is not a menber of
ei t her House of Parlianent shall at the expiration of that period cease to be a
Menber . "
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And Article 88, which provides:

"Every Menber and the Attorney-General of India shall have the right to speak
in, and otherwise to take part in the proceedi ngs of, either House, any joint
sitting of the Houses, and any committee of Parlianment of which he may be naned
a nenber, but shall not by virtue of this article be entitled to vote."

opi ned:

"The conbined affect of these two articles is that a person not being a Menber
of either House of Parlianent can be a Mnister up to a period of six nonths.
Though he woul d not have any right to vote, he would be entitled to participate
in the proceedi ngs thereof. The petitioner admits that in the thirty-seven
years of constitutional reginme in this country there have been several instances
where a person has held the office as Mnister either at the Centre or in the
State (there are correspondi ng provisions for the State), not being a nmenber of
the appropriate |egislature at the tine of appointnent.”

(Enphasi s ours)

Thus, this Court once again held that a person, not being a Menber of either
House of Legislature could be appointed a Mnister, but he could continue as a
M nister for a period-of six consecutive nonths only during which period he
shoul d get hinself elected to the Legislature or else he nust cease to be a

M nister after expiry of that period.

Shri H D. Deve Gowda, who was not a Menber of either House of Parliament was
appoi nted as the Prinme Mnister of India. H s appointment was put in issue in
S.P. Anand, Indore v. H D. Deve Gowda and others, (1996) 6 SCC 734. After

noti cing various provisions of the Constitution, this Court while upholding his
appoi nt nent observed:

"A Constitution Bench of this Court had occasion to consider whether a person
who is not a nenber of either House of the State Legislature could be appointed
a Mnister of State and this guestion was answered in the affirmative on a true
interpretation of Articles 163 and 164 of the Constitution which, in materia
particulars, correspond to Articles 74 and 75 bearing on the question of

appoi ntnent of the Prime Mnister...".

and went on to say:

"On a plain reading of Article 75(5) it is obvious that the Constitution-makers

desired to permt a person who was not a nenber of either House of Parlianment to
be appointed a Mnister for a period of six consecutive months and if during the
sai d period he was not elected to either House of Parlianent, he woul d cease to

be a Mnister...".

(Enphasi s ours)

The Bench al so repelled the argunent that if a non- Menber of the House i's chosen
as a Prime Mnister, it could be against national interest and the country
woul d be running a great risk. 1t was observed:

"...Therefore, even though a Prime Mnister is not a menber of either House of
Parliament, once he is appointed he becones answerable to the House and so al so
his Mnisters and the principle of collective responsibility governs the
denocratic process. Even if a person is not a nmenber of the House, if he has
the support and confidence of the House, he can be chosen to head the Council of
M ni sters wi thout violating the nornms of denocracy and the requirement of being
accountable to the House would ensure the snooth functioning of the denmpcratic
process. W, therefore, find it difficult to subscribe to the petitioner’s
contention that if a person who is not a nenber of the House is chosen as Prine
M ni ster, national interest would be jeopardised or that we would be running a
great risk. The English convention that the Prinme Mnister should be a Menber
of either House, preferably House of Conmons, is not our constitutional scheme
since our Constitution clearly permts a non-nenber to be appointed a Chief
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Mnister or a Prime Mnister for a short duration of six nobnths...".

Thus, we find that this Court, including its Constitution Bench, has

consi stently taken the view on an interpretation of Article 163, Article 164(1)
and Article 164(4) that a person who is not a nenber of the Legislature, may be
appointed a Mnister for a short period, but if during the period of six
consecutive nonths he is not elected to the Legislature, he would cease to be a
M nister at the expiry of that period.

The absence of the expression "from anongst nmenbers of the |legislature" in
Article 164 (1) is indicative of the position that whereas under that provision
a non-legislator can be appointed as a Chief Mnister or a Mnister but that
appoi nt nent woul d be governed by Article 164(4), which places a restriction on
such a non-menber to continue as a Mnister or the Chief Mnister, as the case
may be, unless he can get hinself elected to the Legislature within the period
of six consecutive nmonths, fromthe date of his appointment. Article 164(4) is,
therefore, not a source of power or an enabling provision for appointnment of a
non-|l egi slator as a Mnister even for a short duration. It is actually in the
nature of a disqualificationor restriction for a non-nenber, who has been
appoi nted-as a Chief Mnister or a Mnister, as the case may be, to continue in
of fice without getting hinself elected within a period of six consecutive

nont hs.

It is not the case 'of the appellant that respondent No.2 Shri Tej Prakash Singh
suffered fromany constitutional or statutory disqualification to contest an

el ection on the date of his first appointnent as a Mnister or even on the date
of his re-appointnment as a Mnister. ~The challenge is confined to the issue of
re-appoi nt nent of the respondent, without getting elected within six consecutive
nmonths of his first appointnment. ~In this view of .the matter, we have declined
an invitation of |earned counsel for the appellant to express our opinion on the
guesti on whether a non-Ilegislator can be appointed .as a Mnster, if on the date
of such appointnent, he suffers froma constitutional or statutory
disqualification to contest the electionwithin the next six consecutive nonths.
We are not expressing our opihion on the issue, as it is not directly involved
in the present case and the settled practice of this Court is not to express

opi nion on issues which do not essentially arise in 'a case under consideration

The issue before us, however, is sonewhat different. The issue is : can a non-
menber, who fails to get elected during the period of six consecutive nonths,
after he is appointed as a Mnister or while a Mnister has ceased to be a

| egi sl ator, be reappointed as a Mnister, wthout being elected to the

Legi slature after the expiry of the period of six consecutive nonths ? This

i ssue was not considered in either of the four cases referred to above - there
is no other decided case dealing with the issue brought to our notice either
Wth a view to consider the issue, it would, therefore, be useful to consider
the constitutional scheme governing a denocratic parlianentary form of
CGovernment and interpret Article 164 (1) and 164(4) in that light.

Parlianmentary denocracy generally envisages (i) representation of the people,
(ii) responsible governnent and (iii) accountability of the Council of ‘M nisters
to the Legislature. The essence of this is to draw a direct |line of authority
fromthe people through the Legislature to the Executive. The character and
content of parlianentary denocracy in the ultinmte analysis depends upon the
quality of persons who man the Legislature as representative of the people. It
is said that "elections are the baroneter of denocracy and the contestants the
lifeline of the parlianmentary systemand its set-up".

India has to a | arge neasure adopted Westm nster formof Governnent. This
position was recogni sed in Shansher Singh & Anr. vs. State of Punjab, [1975] 1
S.C.R 814, when Justice Krishna Iyer observed
"Not the Potomac, but the Thanes fertilizes the flow of the Yanuna, if we may
adopt a riverine imagery. In this thesis, we are fortified by the precedent of
this Court, strengthened by Constituent Assenbly proceedi ngs and reinforced by
the actual working of the organs involved for about a 'silver jubilee span of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

13

tinme’ . "

In the Westninster system it is an established convention that Parlianment
maintains its position as controller of the executive. By a well settled
convention, it is the person who can rely on support of a majority in the House
of Commons, who fornms a governnent and is appointed as the Prinme Mnister.
General |y speaking he and his Mnisters nust invariably all be Menbers of
Parlianment (House of Lords or House of Commons) and they are answerable to it
for their actions and policies. Appointnent of a non-nenber as a Mnister is a
rare exception and if it happens it is for a short duration. Either the
i ndi vi dual concerned gets elected or is conferred |ife peerage.

In Hal sbury’s Laws of England (Fourth Edition) Volunme 8 Para 819) dealing
with British conventions it is observed:

"819. The paramount convention is that the Soverei gn nmust act on the

advi ce tendered to her by her mnisters, in particular the Prine Mnister. She
must appoint as Prine M nister that nenber of the House of Conmons who can
acquire the confidence of the House, and nust appoint such persons to be
nmenbers. ‘of - the mnistry and Cabi net as he recommends.

Since the Sovereign nust always act upon ninisterial advice, mnisters are
al ways politically responsible to the House of Conmons for their acts, even if
done in her name. /Their responsibility i's both personal and collective.

recorded :

"1006. Effect of the presence of ministers-in Parliament. In addition to the
nmet hods of parliamentary control, the practice and procedure of both Houses
ensures that the action of the executive is always open to the criticism of
Parliament. Mnisters of the Crown cannot indefinitely remain in office w thout
bei ng nmenbers of either the House of Lords or the House of Commopbns. |n either
House it is perm ssible for nenbers to address questions to nministers with
regard to the adm nistration of their departnents, and in both Houses notions
may be made reflecting on the conduct of a particular mnister or of the
government as a whole."

Sir Ivor Jennings in his treatise on Cabinet Governnent, (Third edition
page 60), while dealing with the convention relating to formation of Governnent
in England, after a Prine M nister has been appointed says:

"It is well-settled convention that these minister should be either peers or
menbers of the House of Conmobns. There have been occasi onal exceptions. ' M.

A adstone once held office out of Parliament for nine months. The Scottish | aw
officers sonetines, as in 1923 and 1924, are not in Parlianent. GCeneral Snhuts
was mnister without portfolio and a nenber of the War Cabinet from 1916 unti
1918. M. Ramsay MacDonal d and M. Mal col m MacDonal d were nenbers of the

Cabi net though not in Parliament fromthe general election of Novenber 1935
until early in 1936."

According to Wade and Bradl ey, "Constitutional and Adninistrative Law'
page 268:

"It is the convention that mnisterial officer-holders should be nenbers
of one or other House of Parlianment. Such nmenbership is essential to the
mai nt enance of mnisterial responsibility............ VWen a Prime M nister
appoints to mnisterial office soneone who is not already in Parlianent, a life
peerage is usually conferred on him

Canada as well as Australia also follow parlianentary system of
government of Westminister style.
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In his treatise on the Constitutional Law of Canada |, (4th Edition), Peter W
Hogg, Professor of Law, Osgoode Hall Law School, York University (page 243),

di scusses the characteristics of a responsible Government in a parlianmentary
system and the appointnent of the Prinme Mnister and other Mnisters of his

cabi net. He says:

"The narrative nust start with an exercise by the Governor General of one of his
exceptional reserve powers or personal prerogatives. In the formation of a
government it is the Governor Ceneral’s duty to select the Prime Mnister. He
must sel ect a person who can forma government which will enjoy the confidence
of the House of Commons. For reasons which will be explained |ater, the
CGovernor Ceneral rarely has any real choice as to whomto appoint: he nust
appoint the parliamentary | eader of the political party which has a majority of
seats in the House of Conmons. But it is still accurate to describe the
Governor Ceneral’s discretion as his own, because unlike nearly all of his other
decisions it is not nade upon m nisterial advice.

VWen the Prime Mnister has been appointed, he selects the other mnisters, and
advi ses the Governor General to appoint them Wth respect to these

appoi ntnents, the Governor Ceneral reverts to his normal non-discretionary role
and is obliged by convention to make the appoi ntnents advi sed by the Prine
Mnister. |If the Prine Mnister later wi shes to make changes in the ministry,
as by nmoving a minister fromone portfolio to another, or by appointing a new
m ni ster, or by renbving a mnister, then the Governor General wll take

what ever action is /advised by the Prine Mnister, including if necessary the

di smi ssal of a nminister who has refused his Prime Mnister’'s request to resign

It is basic to the system of responsible governnent that the Prime Mnister and
all the other mnisters be nmenbers of parliament. Occasionally a person who is
not a menber of parlianment is appointed as a mnister, but then he nust quickly
be elected to Parlianment. 1f he fails to win election, then he nust resign (or
be dismissed) fromthe mnistry. The usual practice when a non-nmenber of
parliament is appointed to the mnistry is that a nmenber of the Prime Mnister’s
political party will be induced to resign froma ’'safe seat’ in Parlianent,
which will precipitate a by-election in which the mnister will be the candi date
fromthe Prime Mnister’s party."

( Enphasis ours).

Clause 51 of the Australian Constitution provides "a responsible Mnister
of the Crown shall not hold office for a |onger period than three nonths unl ess
he is or becomes a nenbers of the Council or the Assenmbly”. ~‘Dealing with
conventions being followed in Australia, M. Peter Hanks, in his conmentary
"Australian Constitutional Law'; (Second Edition) says :

“In every State we can confidently predict that mnisters will be appointed from
amongst the current nenbers of parlianment. ~1ndeed the South Australian and
Victorian legislation provide that ministers nust be (or becone w thin three
nont hs) nenbers of one of the houses of parlianment."

The foll owi ng observations of the High Court of Australia in State of New
Sout h Wal es vs. Commonweal th of Australia and another, 108 A L.R 577, ‘are al so
educative

"The Constitution none the |ess brought into existence a system of
representative governnment in which those who exercise |egislative and executive
power are directly chosen by the people. ...The very concept of representative
government and representative denocracy signifies governnent by the people
through their representatives. Translated into constitutional terms, it denotes
that the sovereign power which resides in the people is exercised on their
behal f by their representatives. The point is that the representatives who are
nmenbers of Parliament and Mnisters of State are not only chosen by the people
but exercise their |egislative and executive powers as representatives of the
people. And in the exercise of those powers the representatives of necessity
are accountable to the people for what they do and have a responsibility to take
account of the views of the people on whose behalf they act."
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Thus, we find fromthe positions prevailing in England, Australia and
Canada that essentials of a system of representative governnent, like the one we
have in our country, are that invariably all Mnisters are chosen out of the
menbers of the Legislature and only in rare - cases, a non-nenber is appointed
as a Mnister, who nmust get hinself returned to the |l egislature by direct or
indirect election within a short period. He cannot be pernmitted to continue in
office indefinitely unless he gets elected in the meanwhile. The schenme of
Article 164 of the Constitution is no different, except that the period of grace
during which the non-menber nay get el ected has been fixed as "six consecutive
nmont hs”, fromthe date of his appointnment. (In Canada he must get el ected
quickly and in Australia within three nonths). The framers of the Constitution
did not visualise that a non-legislator can be repeatedly appointed as a
M nister for a turn of six nmonths each tinme, wthout getting el ected because
such a course strikes at the very root of parlianentary denocracy. According to
| earned counsel for the respondent, there is no bar to this course being adopted
on the ’“plain | anguage of the Article , which does not 'expressly’ prohibit re-
appoi nt nent of the mnister, wthout being elected, even repeatedly, during the
term of the same Legislative Assenbly. W cannot persuade ourselves to agree.
Constitutional provisions are required to be understood and interpreted with an
obj ect oriented approach. A Constitution rmust not be construed in a narrow
and pedantic sense. The words used may be general in terns but, their ful
import and true neaning, has to be appreci ated considering the true context in
whi ch the sane are /used and the purpose which they seek to achieve. Debates in
the Constituent Assenbly referred to in-an earlier part of this judgnent clearly
i ndi cates that non-menber’s inclusionin the cabinet was considered to be a
"privilege that extends only for six nonths’, during which period the nenber
nmust get el ected otherw se he woul d cease to be a Mnister. It is a settled
position that debates in the Constituent Assenbly may be relied upon as an aid
to interpret a constitutional provision because it is the function of the Court
to find out the intention of the framers of the Constitution. W nust renenber
that a Constitution is not just a document in solemm form but a living
framework for the Governnent of the people exhibiting a sufficient degree of
cohesion and its successful working depends upon the denocratic spirit
underlying it being respected in letter and in spirit. The debates clearly
indicate the "privilege' to extend "only" for six nonths.

The very concept of responsible Governnent and representative denocracy
signifies Governnment by the People. ~In constitutional ternms, it denotes that
the soverei gn power which resides in the people is exercised on their behalf by
their chosen representatives and for exercise of those powers, the
representatives are necessarily accountable to the people for what they do. The
Menbers of the Legislature, thus, nust owe their power directly or indirectly to
the people. The Menbers of the State Assenblies 1ike Lok Sabha trace their
power directly as el ected by the people while the Menbers of the Council of
State |like Rajya Sabha owe it to the people indirectly since they are chosen by
the representative of the people. The Council of Mnister of which a Chief
Mnister is head in the State and on whose aid and advi ce the Governor has to
act, must, therefore, owe their power to the people directly or indirectly.

The sequence and scheme of Article 164, which we have referred to in an earlier
part of our order, clearly suggests that ideally, every minister nust be a
menber of the legislature at the time of his appointnent, though in exceptiona
cases, a non-menber may be given a mnisterial berth or permitted to continue as
a Mnister, on ceasing to be a menber, for a short period of six consecutive
nonths only to enable himto get elected to the Legislature in the nmeanwhil e.

As a Menber of the Council of Mnisters, every Mnister is collectively
responsible to the Legislative Assenbly. A Council of M nisters appointed
during the termof a legislative assenmbly would continue in office so |ong as
they continue to enjoy the confidence of the |egislative assenbly. A person
appointed as a Mnister, on the advice of the Chief Mnister, who is not a
nenber of the legislature, with a viewto continue as a Mnister nust,

therefore, get elected during a short period of six consecutive nonths after
hi s appointnment, during the termof that |egislative assenbly and if he fails to
do so, he must cease to be a Mnister. Reappointnment of such a person, who
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fails to get elected as a nenber within the period of grace of six consecutive
nont hs, woul d not only disrupt the sequence and schene of Article 164 but would
al so defeat and subvert the basic principle of representative and responsible
CGovernment. Franers of the Constitution by prescribing the tine [imt of "six
consecutive nonths" during which a non-legislator Mnister must get elected to
the legislature clearly intended that a non-Ilegislator can not be permitted to
remain a mnister for any period beyond six consecutive nmonths, without getting
elected in the neanwhile. Resignation by the individual concerned before the
expiry of the period of six consecutive nmonths, not followed by his election to
the legislature, would not pernmit himto be appointed a Mnister once again

wi thout getting elected to the legislature during the termof the |egislative
assenbly. The "privilege" of continuing as a Mnister for "six nonths" w thout
being an el ected nmenber i's only a one tinme slot for the individual concerned
during the termof the concerned |egislative assenbly. It exhausts itself if the
i ndividual is unable toget hinself elected within the period of grace of "six
consecutive nonths". ~The privilege is personal for the concerned individual

It is, he who nmust cease to be a Mnister, if he does not get elected during the
period of ‘six nonths. ~ The 'privilege is not of the Chief Mnister on whose
advice the individual is appointed. Therefore, it is not permssible for
different Chief Mnisters, to appoint the same individual as a Mnister, wthout
hi mgetting elected, during the termof the same assenbly. The individual nust
cease to be a Mnister, if during a period of six consecutive nonths, starting
with his initial appointnent, he is not elected to the assenbly. The change of
a Chief Mnister, during the termof the same assenbly woul d, therefore, be of
no consequence so far as the individual is concerned. To pernit the individua
to be reappointed during the termof the sane |egislative assenbly, without
getting elected during the period of six consecutive nmonths, would be
subversi on of parlianentary denocracy. Since Article 164(4) provides a
restriction for a non-legislator Mnister to continue in office, beyond a period
of six consecutive nonths, w thout being elected, it clearly denmponstrates that
the concerned i ndividual appointed as a Mnister under Article 164(1) without
bei ng a nenber of the Legislature nust cease to be a Mnister unless el ected

wi thin six consecutive nmonths. Re-appointing that individual w thout his
getting el ected, would, therefore, be an abuse of ' Constitutional provisions
and subversive of constitutional guarantees. Every Mnister nmust draw his
authority, directly or indirectly, fromthe political sovereign - the

El ectorate. Even a nost |iberal interpretation of Article 164(4) would show
that when a person is appointed as - a Mnister, who'at that tinme is not a nenber
of the legislature, he becones a Mnister on clear constitutional ternms that he
shall continue as a Mnister for not nore than six consecutive nonths, unless
he is able to get elected in the meanwhile. To construe this provision as
permtting repeated appointments of that individual as a Mnister, wthout
getting elected in the neanwhile, would not only nmake Article 164(4) nugatory
but woul d al so be inconsistent with the basic prem-se underlying Article 164.

It was not the intention of the Founding Fathers that a person could continue to
be a Mnister without being duly elected, by repeated appointments, each tine
for a period of six consecutive nonths. |If this were pernitted, a non-

| egi sl ator could by repeated appointnents remain a Mnister even for the entire
termof the Assenbly - a position wholly unacceptable in any parlianentary
system of government. Such a course would be contrary to the basic principles
of denmpbcracy, an essential feature of our constitution. The intention of the
franers of the constitution to restrict such appointnent for a short period of
si X consecutive nonths, cannot be pernitted to be frustrated through
mani pul ati on of "reappointnent”.

Framers of the Constitution have used the expression "six consecutive nonths",
which inplies that the period of six nonths nust run continuously and not even
intermttently. It would conmence fromthe tine a non-legislator is either

appointed as a Mnister or a Mnister who becones a non-legislator, is allowed
to continue as such, and comes to an end at the expiry of that period. The use

of the expression "consecutive" is significant. It cannot be defeated by
interpreting Article 164(4) as permtting appointnment even for a total period
of six nonths, during the termof a legislative assenbly, |et alone, that the

appoi nt nent of such a non-legislator as a nminister can be for six nonths "at a
time", without his getting mandate fromthe electorate in the meanwhil e.
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As already noticed Article 164(4) in terns provides only a disqualification
or arestriction for a Mnister, who for any period of six consecutive nonths,
is not a Menber of the Legislature of the State to continue as such. It
expressly provides that he shall on the expiration of that period cease to be a
M ni ster unless he gets elected during that period by direct or indirect
election. W nust also bear in mind that no right is conferred on the concerned
non- menber M nister even during the period of 'six nmonths’ , when he is
permtted to continue in office, to vote in the House. The privilege to vote in
the House is conferred only on Menbers of the House of the Legislature of a
State (Article 189). It does not extend to non-elected mnisters He may
address the House but he cannot vote as an MLA. None of the powers or
privileges of an MLA extend to that individual. Though under Article 177, the
i ndi vidual shall have a right to speak and to otherwise take part in the
proceedi ngs of the Legislative Assenbly, he does not carry with himthe usua
"free speech" legislative inmunity as provided by Article 194(2). The
i ndi vi dual cannot draw any of the benefits of an MLA without getting el ected.

Al'l these disabilities also clearly go to suggest that ’'six nonths clause’ in
Article 164(4) cannot be permitted to be repeatedly used for the same individua

wi t hout hi's getting elected in the nmeanwhile. It would be too superficial to
say that ‘even though the individual Mnister is a person who cannot even win an
el ection by direct or indirect neans, he should be pernitted to continue as a
M ni ster for a period beyond six nonths, wi thout being elected at all and
represent the el ectorate which has not even returned him! It would be
subversive of the principle of representative government and undenocratic. It
woul d be perversion of ‘the Constitution and even a fraud on it.

ol i gation of the judiciary is to adm ni ster justice accordi ng

to law  but the law  rmnust be one t hat conmands | egi timacy

with t he peopl e and | egi-timacy of t he law itself would depend

upon whether it accords with justice. Articles 164(1) and 164(4) have
therefore, to be so construed that they further the principles of a
representative and responsi bl e government.~ The legitimcy of the | aw woul d be
to ensure that the role of the political sovereign - the people - is not

underm ned. Al Mnisters nmust always owe their power, directly or indirectly,
to them except for the short duration as envisaged by Article 164(4). The
interpretation, therefore, must be such that expectation of the Foundi ng Fathers
and constitutionalists are fulfilled rather then frustrated. The former Chief
Justice of India, Shri MN Venkatachaliah in his Foreword to the "Constitution
of Jammu & Kashnmir - Its Devel oprent and Comments"  (Third Edition - 1998) said:
"The mere existence of a Constitution, by itself, does not ensure
constitutionalism What are inportant are the political traditions of the
people and its spirit and determ nation to workout its constitutional salvation
through the chosen systemof its political organisation.™

India is a Denocratic Republic. |Its chosen systemof politica
organi sation is reflected in The Preanbl e to the Constitution, which indicates
the source fromwhich the Constitution cones, viz., "W, THE PEOPLE OF | NDI A"
By permitting a non-legislator Mnister to be reappointed, w thout getting
elected within the period prescribed by Article 164(4), would anpbunt to ignoring
the electorate in having its say as to who should represent it - a position
which is wholly unacceptable. The seductive tenptations to cling to office
regardl ess of constitutional restraint nust be totally eschewed. WII ‘of the
peopl e cannot be permitted to be subordinated to political expediency of the
Prime Mnister or the Chief Mnister as the case nmay be, to have in his cabinet
a non-legislator as a Mnister for an indefinite period by repeated
reappoi ntments without the individual seeking popul ar nmandate of the el ectorate.

Chief Mnisters or the Governors, as the case nay be, nust for ever remain
conscious of their constitutional obligations and not sacrifice either politica
responsibility or parliamentary conventions at the alter of "politica
expedi ency". Prof.. B.O Nwabueze in his book "Constitutionalismin the
Energent States" (1973 Edition - page 139), alnpbst thirty years ago warned
"Experience has anply denonstrated that the greatest danger to constitutiona
government in energent states arises fromthe human factor in politics, fromthe
capacity of politicians to distort and vitiate whatever governmental forms may
be devised. Institutional fornms are of course inmportant, since they can guide
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for better or for worse the behaviour of the individuals who operate them Yet,
however carefully the institutional forns may have been constructed, in the
final analysis, nuch nore will turn upon the actual behaviour of these

i ndividuals - upon their willingness to observe the rules, upon a statesnmanlike
acceptance that the integrity of the whole governnental franework and the
regularity of its procedures should transcend any personal aggrandi zenment.

The successful working of any constitution depends upon what has aptly been
called the 'denocratic spirit’, that is, a spirit of fair play, of self-
restraint and of mutual acconmodation of differing interests and opinions.

There can be no constitutional government unless the wi el ders of power are
prepared to observe the linmts upon governnental powers."

(Enphasi s ours)

Prof. Nwabueze's warning has great rel evance today in the context under our
consi deration. For parlianentary denocracy to evolve and grow certain
principles and policies of public ethics must form its functioning base.
Actions such as in the present case, pose grave danger to foundations and
principles of constitutionalismand the sane nmust be warded off by devel opi ng
right attitude towards constitutional provisions. Constitutional restraints
nmust not be ignored or bypassed if found inconvenient or bent to suit "politica
expedi ency". We should not-allow erosion of principles of constitutionalism

We are, therefore, of the considered opinion that it would be subverting the
Constitution to permt an individual, who is not a nenber of the Legislature, to
be appointed a Mnister repeatedly for a termof "six consecutive nonths",
wi t hout himgetting hinmself elected in the nmeanwhile. The practice would be
clearly derogatory to the constitutional schene, inproper, undenocratic and
invalid. Article 164(4) is at best only in the nature of an exception to the
normal rule of only nenbers of the Legislature being Mnisters, restricted to a
short period of six consecutive nonths. ~ This exception is essentially required
to be used to neet very extraordinary situation and nust be strictly construed
and sparingly used. The clear mandate of Article 164(4) that if an individua
concerned is not able to get elected to the legislature within the grace period
of six consecutive nonths, he shall cease to be a Mnister, cannot be allowed to
be frustrated by giving a gap of few days and reappointing the individual as a
M nister, without his securing confidence of the electorate in the meanwhil e.
Denocratic process which lies at the core of our Constitution schenes cannot be
pernmitted to be flouted in this manner

It may be of some interest to notice certain provisions of the Constitution of
Jammu & Kashmir, 1957. Section 36 of the J & K Constitution corresponds to
Article 164(1) of the Constitution of India, with the difference that the
expression "the Mnister shall hold office during the pleasure of the Governor"
is mssing from Section 36. This expressi on has, however, been separately

i ncorporated in Section 39, which provides that all M nisters and Deputy

M ni sters shall hold office during the pleasure of the Governor. Section 37(2)
corresponds to Article 164(4) of the Constitution. Section 38 of the J & K
Constitution is, however, a provision which has no corresponding provision in
the Constitution of India. This section reads thus:

"38- Deputy Mnisters. - The Governor may on the advice of the Chief Mnister
appoi nt from anongst the nenbers of either House of Legislature such number of
Deputy Mnisters as may be necessary."

If constitutional provisions of Article 164(1) and 164(4) are permitted to be
perverted or distorted in the manner as was done in the present case, Section 38
of the Constitution of Janmu & Kashmir may require some serious consideration by
the Parliament, for adoption, notw thstanding the statenent of Dr. Anbedkar
(supra) against incorporation of such a restriction either in Article 164(1) or
in Article 75(1)

Fromt he above discussion, it follows that reappointnent of Shri Tej
Par kash Si ngh, respondent, as a Mnister with effect from 23.11.1996, after his
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resignation fromthe Council of Mnisters on 8.3.1996, during the termof the
sanme Legislative Assenbly, without getting elected in the neanwhil e was

i mproper, undenocratic, invalid and unconstitutional. H s reappointnent is
accordingly set aside though at this point of time, it is of no consequence. W
have dealt with the issue because of its inportance. The Division Bench of the
Hi gh Court fell in error in dismssing the Wit Petition filed by the appell ant
in limne.

Since we have held that reappoi ntnent of Shri Tej Parkash Singh as a
Mnister in the State of Punjab with effect from 23.11.1996 was invalid and
unconstitutional, we consider it appropriate to observe, with a viewto avoid
reopeni ng of settled matters, that this judgnent shall not render any order made
or action taken by Shri Tej Parkash Singh, as a Mnister, after his
reappoi ntrent to the Council of Mnisters, as bad or invalid only on account of
hi s reappoi ntnent as a M nister having been found to be invalid. This appeal
therefore, succeeds and is-allowed in the terns indicated above with cost.

( K G BALAKRI SHNAN )
August 17, 2001.




