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Dhupa Chanar-appellant No. 1 -and Tokha Chanar-appellant No. 2
were convicted by the trial court under Section 302 of the Penal Code and
sentenced to undergo inprisonnent for life. Each of themwas further convicted
under Section 148 of the Penal Code and sentenced to undergo rigorous
i mprisonnent for one year. Doma Chanar-appellant  No. 3 and Adal at Chanar -
appel l ant No. 4 were convicted under Sections  302/149 of the Penal Code
and sentenced to undergo i mprisonnent for life . They were further
convi cted under Sections 148 and 323 of the Penal Code and sentenced to
undergo rigorous inprisonment for one year and six nonths respectively.
However, the sentences were ordered to run concurrently. Accused Swani nath
Chamar, Rajbali Chamar and Ram Hoshi ar Chamar, who were charged under
Sections 302/ 149 of the Penal Code, were acquitted of the said charges by the
trial court. The Hi gh Court on appeal by the appellants confirnmed their
convi ctions and sentences with this nodification only that conviction of Tokha
Chanar - appel | ant No. 2 under Section 302 was converted into one under Section
302/ 149 of the Penal Code.

Prosecution case, in short, is that on 13th June, 1983 at 8.00 p.m, there
was an incident of assault by fists and slaps between Ramu Chamar, son of
Sankeshiya Devi (informant) and appellant No.2-Tokha Chamar and due to this
reason on 14th June, 1983 at 8.00 a.m, appellants armed with bhal as, accused
Ram Hoshi ar Chamar with | athi and accused Swami nath Chamar and Raj bal
Chamar with brickbats canme near the house of Ramu Chamar and started
abusing his famly nmenbers whereupon, villagers Khedaru Chamar (PW4),

Jhagaru Chamar (PW3), informant’s son Dharam Chanar (deceased), Karam

Chamar (PW?2) and her daughter-in-law, Ram Patia Devi, besides Sharda Devi

(PW6) arrived there. Ram Patia Devi nade a protest whereupon appellant No.

1- Dhupa Chamar gave a bhala blow on the left side of her neck and the sane

was pulled out forcibly fromthe neck as a result of which she fell down and died
i nst ant aneously. Appellant No.2-Tokha Chamar assaul ted Dharam Chanar in the
abdonen with bhala. Appellant No. 4-Adalat Chamar inflicted bhala injury to
Sharda Devi (PW&6). Accused Rajbali Chamar and Swam nath Chamar hurl ed

bri ckbats upon Karam Chamar (PW?2). Accused Ram Hoshi ar Chamar gave

lathi blow to Ramu. Appellant No. 3-Dona Chamar gave bhala blow in the

abdonen of the informant when she protested agai nst the action of the accused
persons as a result of which she fell down and thereupon injured Dharam

Chamar and Sharda Devi (PW6) were taken to the hospital where Dharam

Chamar was decl ared as brought dead. Stating the aforesaid facts, fard beyan

of Sankeshiya Devi was recorded by the police at the place of occurrence itself
on the very same day at 11.00 a.m on the basis of which formal first information
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report was drawn up.

The police took up investigation and on conpletion thereof subnmitted
charge sheet, on recei pt whereof cogni zance was taken and all the seven
accused persons including the appellants were committed to the court of
Sessions to face trial.

The accused persons pleaded that they were innocent and no occurrence
much | ess the occurrence all eged had taken pl ace.

During trial the prosecution exam ned twelve witnesses. PW 1 to 7
besi des the informant (PW11) clained to be the eye witnesses to the
occurrence, PW 8 and 10 are formal w tnesses, PW9 was tendered and
PW 12 has proved the nedi cal evidence as the doctor, who held postnortem
exam nation, was reported to have died. The investigating officer was exam ned
as court witness No. 1. 'The defence, however, exami ned three wi tnesses. Upon
conclusion of trial, the |earned Sessions Judge, while acquitting the three
accused persons referred to above of the charge under Section 302/149 of the
Penal Code, convicted the appellants as stated above. On appeal being
preferred, the convictions and sentences have been upheld by the H gh Court
with this nodification only that conviction of appellant No. 2-Tokha Chamar under
section 302 has been converted into one under Sections 302/149 of the Pena
Code. Hence, this appeal by special |eave.

Shri Aman Lekhi, |earned counsel appearing on behalf of the appellants in
support of the appeal, could not successfully assail the concurrent findings of fact
recorded by the two courts below as the same were arrived at after appreciation
of evidence adduced on behal f of the parties. He, however, submtted that
convi ction of appell ant No. 1- Dhupa Chamar under Section 302 of the Pena
Code was unwarranted and as he is said to have inflicted a single blowto
deceased Ram Patia Devi, Cause Thirdly of Section 300 of the Penal Code
woul d not be attracted and, accordingly, the act of appellant-Dhupa Chamar
woul d not anpunt to nurder. Thus, a question arises as to when death is
caused by a single blow. whether O ause Thirdly of Section 300 of the Pena
Code is attracted. Theingredient ’intention in that Cause is very inportant and
that gives a clue in a given case whether offence involved is nmurder or not.
Clause Thirdly of Section 300 of the Penal Code reads thus:-

"3rdly.1f it is done with the intention of causing bodily injury to
any person and the bodily injuryintended to be inflicted is sufficient
in the ordinary course of nature to cause death, or "

Intention is different fromnotive. It is the intention with which the act is
done that makes difference, in arriving at a conclusi on whether the offence is
cul pabl e hom cide or nurder. Therefore, it is necessary to know the meani ng of
expression 'intention’ as used in these provisions. ~In this connection, we my
usefully refer to the high authority of Vivian Bose, J., with whom Jafer | mam and
P. B. Gaj endr agadkar, JJ. agreed in the case of Virsa Singh v. State of Punjab
AR 1958 SC 465. In that case, appellant Virsa Singh-was convicted under
Section 302 of the Penal Code which was upheld by this Court although there
was only one injury which was attributed to himwhich was causedas a result of
spear thrust. It was contended in that case that as it was a case of solitary injury,
it could not be inferred that there was intentionto inflict a bodily injury that was
sufficient to cause death in the ordinary coursel of nature as such act of 'the
of fender did not amount to rmurder. After analysing the dause Thirdly, it was laid
down in that case where Vivian Bose, J. speaking for the Court, observed thus,
at page 467: -

"To put it shortly, the prosecution nust prove the follow ng facts
before it can bring a case under Section 300 "thirdly"

First, it nust establish, quite objectively, that a bodily injury is
present;

Secondly, the nature of the injury nmust be proved; These are
purely objective investigations.

Thirdly, it nust be proved that there was an intention to inflict
that particular bodily injury, that is to say, that it was not accidenta
or unintentional, or that sone other kind of injury was intended.

Once these three el enents are proved to be present, the
enquiry proceeds further, and

Fourthly, it nust be proved that the injury of the type just
descri bed made up of the three elenments set out above is sufficient
to cause death in the ordinary course of nature. This part of the
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enquiry is purely objective and inferential and has nothing to do

with the intention of the offender.

Once these four elenments are established by the prosecution

(and, of course, the burden is on the prosecution throughout) the

of fence is murder under Section 300, thirdly .. It does not matter

that there was no intention even to cause an injury of a kind that is

sufficient to cause death in the ordinary course of nature (not that

there is any real distinction between the two). It does not even

matter that there is no know edge that an act of that kind will be

likely to cause death. Once the intention to cause the bodily injury

actually found to be present is proved, the rest of the enquiry is

purely objective and the only question is whether, as a matter of

purely objective inference, the injury is sufficient in the ordinary

course of nature to cause death. No one has a licence to run

around inflicting injuries that are sufficient to cause death in the

ordinary course of nature and claimthat they are not guilty of

murder. If they inflict-injuries of that kind, they nust face the

consequences; and they can only escape if it can be shown, or

reasonably deduced that the injury was accidental or otherw se

uni ntentional ."

It was observed thus at page 468: -

"I'n the absence of evidence, or reasonable explanation, that the

prisoner did not intend to stab in the stomach with a degree of force

sufficient to penetrate that far into the body, or to indicate that his

act was a regrettable accident and that he intended otherw se, it

woul d be perverse to conclude that he did not intend to inflict the

injury that he did. Once that intent is established ( and no other

conclusion is reasonably possible in this case and in any case it is

a question of fact), the rest isa mtter for objective determ nation

fromthe nedical and other evidence about the nature and

seriousness of the injury.

It was thus held at the sane page: -

"The question is not whether the prisoner intended to inflict a

serious injury or a trivial one but whether he intended to inflict the

injury that is proved to be present. If he can show that he did not,

or if the totality of the circunstances justify such an inference, then

of course, the intent that the section requires is not proved. But if

there is nothing beyond the injury and the fact that the appellant

inflicted it, the only possible inference is that he intended to inflict it.

Whet her he knew of its seriousness, or intended serious

consequences, is neither here nor there. The question, so far as

the intention is concerned, is not whether he intended to kill, or to

inflict an injury of a particular degree of seriousness, but whether he

intended to inflict the injury in question; and once the existence of

the injury is proved the intention to causeit wll be presunmed unless

the evidence or the circunstances warrant an opposite concl usion

But whether the intention is there or not is one of fact and not one

of law. \Whether the wound is serious or otherwi se, and if serious,

how serious, is a totally separate and distinct question and has

nothing to do with the question whether the prisoner intended to

inflict the injury in question

X X X X X X X X X X X
It is true that in a given case the enquiry may be |inked up

with the seriousness of the injury. For exanple, if it can be proved,

or if the totality of the circunstances justify an inference, that the

prisoner only intended a superficial scratch and that by accident his

victimstunbled and fell on the sword or spear that was used, then

of course the offence is not nurder. But that is not because the

prisoner did not intend the injury that he intended to inflict to be as

serious as it turned out to be but because he did not intend to inflict

the injury in question at all. His intention in such a case would be to

inflict atotally different injury. The difference is not one of |aw but

one of fact; and whether the conclusion should be one way or the

other is a matter of proof, where necessary, by calling in aid al

reasonabl e i nferences of fact in the absence of direct testinony. It
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is not one for guesswork and fanci ful conjecture.”

Referring to these observations, a Bench of this Court in the case of Jagrup
Singh v. The State of Haryana, AIR 1981 SC 1552, observed thus at page
1552: -

"These observations of Vivian Bose, J. have becone | ocus

classicus. The test laid down in Virsa Singh's case for the

applicability of Clause Thirdly is nowingrained in our |egal system

and has becone part of the rule of |aw The decision in

Virsa Singh 's case has throughout been followed as |ayi ng down

the guiding principles."

In the case of Gudar Dusadh v. State of Bihar, AIR 1972 SC 952, one
lathi blow was inflicted on the head which proved to be fatal. While upholding the
convi ction under Section 302 of the Penal Code, a three Judge Bench of this
Court laid down the | awand speaking for the Court, H R Khanna, J., observed
thus at page 954: -

"The fact that the appellant gave only one bl ow on the head woul d
not mtigate the offence of the appellant and make himguilty of the
of fence of culpabl e hom cide not anounting to nurder. The bl ow

on the head of Ramal with lathi was plainly given with sone force
and resulted in a 3" long fracture of the left parietal bone. Ranla
deceased di ed i nstantaneously and as such, there arose no

occasion for giving asecond blowto him As the injury on the head
was del i berate and not accidental and as the injury was sufficient in
the ordinary course of ‘nature to cause death, the case against the
appel l ant woul d fall 'squarely within the anbit of clause "3rdly" of
Section 300, I|ndian Penal Code."

In the case of Jai Prakash v. State (Delhi Administration), (1991) 2
SCC 32, which is also a three Judge Bench decision of this Court, a single blow
was inflicted on the chest with knife and the same proved to be fatal, as such
convi ction under Section 302 of the Penal Code was upheld by this Court. The
Court while considering Cause Thirdly of Section 300 observed thus at pages
41-42: -
"Clause Thirdly consists of two parts.. The first part is that there
was an intention to inflict the injury that is found to be present and
the second part that the said injury is sufficient to cause death in
the ordinary course of nature. Under the first part the prosecution
has to prove fromthe given facts and circunstances that the
i ntention of the accused was to cause that particular injury.
Whereas the second part whether it was sufficient to cause deathis
an objective enquiry and it is a matter of inference or deduction
fromthe particulars of the injury. The |anguage of Cl ause Thirdly of
Section 300 speaks of intention at two places and in each the
sequence is to be established by the prosecution before the case
can fall in that clause. The 'intention’ and "know edge' of the
accused are subjective and invisible states of mnd and their
exi stence has to be gathered fromthe circunstances, such as the
weapon used, the ferocity of attack, nultiplicity of injuries and al
ot her surroundi ng circunstances. The franers of the Code
desi gnedly used the words 'intention’ and 'know edge’ and it is
accepted that the know edge of the consequences which may result
in doing an act is not the same thing as the intention that such
consequences should ensue. Firstly, when an act is done by a
person, it is presuned that he nust have been aware that certain
speci fied harnful consequences would or could follow But that
know edge is bare awareness and not the sanme thing as intention
that such consequences shoul d ensue. As conpared to
"know edge’, ’'intention’ requires sonething nore than the mere
foresi ght of the consequences, nanely the purposeful doing of a
thing to achieve a particular end."
[ Enphasi s added]

The Court further observed thus at pages 42-43:-
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"It can thus be seen that the 'know edge’ as contrasted with

"intention’ signify a state of nental realisation with the bare state of
consci ous awareness of certain facts in which human mind renmains

supine or inactive. On the other hand, 'intention’ is a conscious
state in which mental faculties are aroused into activity and

sumoned into action for the purpose of achieving a conceived

end. It neans shaping of one’'s conduct so as to bring about a

certain event. Therefore, in the case of "intention’ nental faculties
are projected in a set direction. Intention need not necessarily

i nvol ve preneditation. Whet her there is such an intention or not is
a question of fact. |In Clause Thirdly the words "intended to be

inflicted" are significant. As noted al ready, when a person conmits
an act, he is presunmed to expect the natural consequences. But
fromthe nmere fact that the injury caused is sufficient in the ordinary
course of nature to cause death it does not necessarily follow that
the of fender intended to cause the injury of that nature. However,
the presunption arises that he intended to cause that particul ar
injury.” In such a situation the court has to ascertain whether the
facts and circunstances in the case are such as to rebut the
presunpti'on-and such facts and circunstances cannot be laid
down in an abstract rule and they will vary fromcase to case.
However, as pointed out -in Virsa Singh's case (supra), the
weapon used, the degree of force released in wielding it, the
antecedent relations of the parties, the manner in which the attack
was nmade that is to say sudden or preneditated, whether the injury
was inflicted during a struggle or grappling, the nunber of injuries
inflicted and their nature and the part of the body where the injury
was inflicted are sone of the relevant factors. These and ot her
factors which may arise in a case have to be considered and if on a
totality of these circunstances a doubt arises as to the nature of the
of fence, the benefit has to goto the accused. In sone cases, an
expl anati on may be there by the accused like exercise of right of
private defence or the circunstances also nmay indicate the same.
Li kewi se there may be circunstances in some cases which attract
the first exception. |In such cases different considerations arise and
the court has to decide whether the accused is entitled to the
benefit of the exception, though the prosecution established that
one or the other clauses of Section 300 IPC is attracted. 1n the
present enquiry we need not advert to that aspect since we are
concerned only with scope of O ause Thirdly of Section 300 |IPC."

[ Enphasi s added]

In the case of Jai Prakash (supra), after referring to the decisions of this
Court in the cases of Chahat Khan v. State of Haryana, (1972) 3 SCC 408,
Chanru Budhwa v. State of MP., AIR 1954 SC 652, Wllie (WIlliam Slaney

v. State of MP., (1955) 2 SCR 1140 and Harjinder Singh (alias Jinda) v. Delhi
Admi ni stration, (1968) 2 SCR 246, the Court observed thus at page 44:

"In all these cases the approach has been to find out whether the

i ngredient nanely the intention to cause the particular/ injury was

present or not and it is held that circunstances |ike sudden quarre

in a fight or when the deceased intervenes in suchta fight, would

create a doubt about the ingredient of intention as it cannot

definitely be said in such circunstances that the accused ainmed the

bl ow at a particular part of the body. When an accused inflicts a

blow with a deadly weapon the presunption is that he intended to

inflict that injury but there may be circunstances |ike those, as

nmenti oned above, which rebut such presunption and throw a doubt

about the application of Cause Thirdly. O course nmuch depends

on the facts and circunstances of each case."

Again in the case of Jai Prakash (supra), the Court referred to the

decisions of this Court in the cases of Kulwant Rai v. State of Punjab, (1981) 4
SCC 245, Randhir Singh v. State of Punjab, (1981) 4 SCC 484, Curnai

Singh v. State of Punjab, (1982) 3 SCC 185, Jagtar Singh v. State of Punjab,
(1983) 2 SCC 342, Tholan v. State of Tami| Nadu, (1984) 2 SCC 133 and
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Jagrup Singh (supra) and observed thus at pages 46-47: -

“I'n all these cases, injury by a single blow was found to be sufficient
in the ordinary course of nature to cause death. The Suprene

Court took into consideration the circunstances such as sudden

quarrel, grappling etc. as nentioned above only to assess the state

of m nd nanely whether the accused had the necessary intention to
cause that particular injury i.e. to say that he desired expressly that
such injury only should be the result. It is held in all these cases
that there was no such intention to cause that particular injury as in
those circunstances, the accused could have been barely aware

i.e. only had know edge of the consequences. These

ci rcunst ances under which the appell ant happened to inflict the

injury it is felt or at l'east a doubt arose that all his nental faculties
coul d not have been roused as to forman intention to achieve the
particular result. W may point out that we are not concerned wth
the intention to cause death in which case it will be a nurder
simpliciter unless exception is attracted. W are concerned under
Clause Thirdly with the intention to cause that particular injury
which is a subjective inquiry and when once such intention is
established and if the intended injury is found objectively to be
sufficient in-the ordinary course of ‘nature to cause death, C ause
Thirdly is attracted and it woul d be nurder unless one of the
exceptions to Section300 is attracted. If on the other hand this
ingredient of "intention is not established or if a reasonabl e doubt
arises in this regard then only it would be reasonable to infer that
Clause Thirdly is not attracted and that the accused nust be
attributed know edge that in inflicting the injury he was likely to
cause death in which case it will be cul pabl e honicide punishable

under Section 304 Part Il IPC"

In the case of State of Karnataka v. Vedanayagam  (1995) 1 SCC 326,
accused inflicted a single knife blow on the chest resulting in instant death and
the trial court convicted himunder Section 302 but on appeal being preferred, the
Hi gh Court of Karnataka altered the same to one under Section 304 Part I1.
VWen the matter was brought to this Court, judgnent of the trial court convicting
the accused under Section 302 was restored observing "there is no doubt
what soever that the accused intended to cause that particular injury on the chest
whi ch necessarily proved fatal. Therefore, Cause Thirdly of Section 300 IPCis
clearly attracted."
In the case of Mahesh Bal m ki alias Muinna v.” State of MP., 2000 (1)

SCC 319, accused gave a single fatal blow with knife on the chest on the left side
of the sternum between the costal joint of the 6th and 7th ribs, fracturing both the
ribs and track of the wound going through the sternum pericardium anterior and
posterior after passing the ribs and thereafter entering the liver and perforating a
portion of stomach. There, conviction under Section 302 of the Penal Code was
uphel d by the Hi gh Court and when appeal was brought to this Court by Specia
Leave, while confirm ng the conviction under Section 302, this Court observed
thus at pages 322-323:-

"Adverting to the contention of a single blow it nmay be pointed out
that there is no principle that in all cases of a single blow Section
302 IPCis not attracted. A single blow nay, in sone cases, entai
convi ction under Section 302 IPC, in sone cases under Section
304 I PC and in sone other cases under Section 326 | PC. . The
guestion with regard to the nature of offence has to be determ ned
on the facts and in the circunstances of each case. The nature of
the injury, whether it is on the vital or non-vital part of the body, the
weapon used, the circunmstances in which the injury is caused and
the manner in which the injury is inflicted are all relevant factors
which may go to determine the required intention or know edge of
the of fender and the offence commtted by him"

Keeping in mnd the aforesaid principles, if we examne facts of the

present case, Cause Thirdly of Section 300 is fully attracted. |t appears that the
accused persons canme arned with deadly weapons and there was an altercation

and exchange of hot words whereafter appellant No. 1 assaulted victimRam
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Patia Devi with a bhala causing injury on the chest rupturing inportant bl ood
vessel s and cutting of aorta and other artery resulting in her instantaneous death.
At this stage, it would be useful to refer to injury on Ram Patia Devi as found by
the doctor, who held post nortem exam nation on her dead body, which runs

t hus:

"One penetrating wound 2" x 1" x 4" deep on the apex of [L] chest

just below the [L] clavicle, cutting, skin, nuscle and inportant bl ood

vessel s, e.g. area of aorta.

On body the chest, the injury was found behind the stain with

cutting of arch of aorta and the subclavian artery resulting in

pr of use haenorr hage.

Grievous in nature

Caused by sharp cutting pointed weapon.

Wthin 12 hours.

In nmy opinion, the death was due to cardiac Respiratory failure as a

result of severe haenorrhage and shock due to the rupture of great

vei ns as menti oned above:"

In view of the nature of injury whereby inportant bl ood vessels were
ruptured inasnuch aorta and artery were cut and when the doctor opined that
death was caused as a result of severe haenorrhage and shock due to the
rupture of great veins, undoubtedly, it can be reasonably inferred therefromthat
such a solitary injury inflicted upon the deceased was sufficient to cause death in
the ordinary course of nature.

The above circunstance woul d show that accused intentionally inflicted

the injury and the sane woul d indicate such a state of nmind of the appellant-
Dhupa Chamar that he aimed and inflicted the injury with deadly weapon. 1In the
absence of evidence or reasonabl e explanation to show that this appellant did

not intend to inflict .injury by bhala in the chest with that degree of force sufficient
to rupture inportant blood vessel and cutting of aorta and other artery, it would
be perverse to conclude that he did not intend to inflict that injury that he did.
When once the ingredient 'intention is established then the offence would be
nmurder as the intended injury was sufficient in the ordinary course of nature to
cause death. Therefore, inevitable conclusion wuld be that appellant No. 1-
Dhupa Chamar has committed the offence of murder and not cul pabl e hom ci de

not anounting to rmurder. This being the position, we do not find that the Hi gh
Court has conmmitted any error in upholding conviction of appellant No. 1l-Dhupa
Chamar under Section 302 of the Penal Code.

Lear ned counsel appearing on behal f of the appellants next submtted that

in view of the fact that out of seven accused persons, trial court itself acquitted
three accused, nanely, Swam nath Chamar, Rajbali Chanmar and Ram Hoshi ar

Chamar of the charge under Section 302/149 of the Penal Code, it was not

justified in convicting appellant No. 3- Doma Chanmar and appel | ant “No. 4- Adal at

Chamar under Section 302/149 of the Penal Code and the H gh Court was not

justified in upholding the same. It has been al so submitted that 'so far as
appel | ant No. 2- Tokha Chamar is concerned, the H gh Court was quite unjustified

in converting his conviction under Section 302 into one under Section 302/149 of
the Penal Code after recording a finding that his conviction under Section 302
sinmpliciter was unwarranted as according to nmedi cal evi dence injuries found on

vi cti m Dharam Chamar were neither sufficient to cause death nor likely to cause
death, the same being sinple and he died as a result of toxaem a. We are of

the opinion that in view of the fact that three accused persons referred to above
were acquitted by the trial court itself of the charge under Section 302/149 out of
the seven accused persons and no other person is said to have participated in

the occurrence as nentioned in the prosecuti on case and evi dence, and as the
nunber of accused persons beconmes less than five, there cannot be said to be

any unl awful assenbly, as such conviction of appellant Nos. 2 to 4 under Section
302/ 149 becones unwar r ant ed.

In relation to conviction of these appellants under other sections, |earned

counsel appearing on their behalf could not point out any infirmty. He, however,
submitted that under these sections, the nmaxi num sentence that has been

awarded is one year and as they have served out nmore than that, they should be
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directed to be released forthwith. W find force in this submssion as it has been
poi nted out that Tokha Chanar-appellant No.2 has remained in jail for a period of
seven years and each of the appellant No.3-Dona Chamar and appel |l ant No. 4-

Adal at Chamar two years three nonths.

In the result, appeal of appellant No.1-Dhupa Chamar fails and the same

is accordingly dismssed. Appeal of appellant No. 2-Tokha Chamar, appell ant

No. 3-Doma Chanmar and appellant No. 4-Adalat Chamar is allowed in part, their
convi ction and sentence under Section 302/149 of the Penal Code are set aside

and they are acquitted of this charge. Their convictions and sentences under

ot her sections are confirned, but as they have already served out the sentences
awar ded thereunder, they are directed to be released forthwith if not required in
any other case.




