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1. Leave granted.

2. Chal l enge in these appeals is to the order passed by the
| earned Single Judge of the Kerala High Court disposing of
arbitration request filed before him

3. Background facts in a nutshell are as foll ows: -

Appel |l ant and the respondent entered into a contract vide
pur chase order no.3020/02-2701/016/1018 dated 7.1.1995.
Al'l eging that in breach of the ternms and conditions of the
purchase order certain amounts were w thheld, the appell ant
i nvoked the arbitration agreenent purportedly in terns of new
Article 26 of the Special Conditions and suggested three
nanes for appoi ntmrent of an independent sole arbitrator and
cal I ed upon the respondent to name one out of the three
names. The respondent took the stand that it is only the
Managi ng Director of the respondent who can be appointed as
a naned arbitrator as per Article 26 of the Standard
Conditions and refused to appoint a sol e independent
arbitrator. The Hi gh Court of Kerala was noved seeking
appoi ntnent of an arbitrator by Arbitrati on Request 29/99.
Learned Single Judge declined the arbitration request on the
ground that terns and conditions of the purchase order
provides for arbitration by the Chairman and Managi ng
Director of the respondent. A wit petition was filed under
Article 226 of the Constitution of India, 1950 (in short the
"Constitution'). During pendency of the said wit petition this
Court in CA Nos. 3777, 4168 and 4169 of 2003 held that the
order passed under Section 11 of the Arbitration and
Conciliation Act, 1996 (in short the "Act’) is a judicial order
and wit petition challenging the said order under Article 226
of the Constitution is not maintainable. Therefore, this appea
has been fil ed.

4. In support of the appeals, |earned counsel for the
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appel l ant submitted that the provision contained in Article 26
of the Standard Conditions is not the actual provision for
arbitration. The same is contained in the special terns and
conditions attached to the purchase order and the work order
respectively. The purchase order and the work order contained
speci al conditions, standard terns and conditions. By Article
16 of the Special terns and Conditions of the purchase, there

is anendnent to the article 25 of the standard conditions.

There is simlar anendnent to article 26 of the standard terns
so far as it related to conmi ssioning. The provisions contained
in the standard conditions in both the cases, it was submitted
by | earned counsel for the appellant, is not actual provision for
arbitration. The general condition stated that all disputes and
differences are required to be referred to the Chairnman and
Managi ng Director of the respondent-conpany for his decision

and it will be binding on the parties. It was further contended
that the provisions contained iin the special conditions by
t hensel ves do not have any provision for arbitration. |t does

not have any clause that disputes and difference shall be

settled by arbitration. In both the cases, the special conditions
specifically state that it is by way of amendnent of genera
condition only and not in supersession of that provision. The
Chai rman and the Managing Director of the respondent-

conpany cannot be treated as i ndependent person to be

appointed as arbitrator. This was essentially the stand which
did not find acceptance. It is submitted by |earned counsel for
the appellant that certain changes were suggested by the
respondent .

5. Lear ned counsel for the respondent on the other hand
submitted that the H gh Court view is unexceptionable.

6. At this juncture it would be necessary to take note of the
few conditions

Clause 16 of the Wirk Order reads as foll ows: -
"16. Work Order Conditions:
The order shall be governed by the above conditions
as well as by the conditions stipulated in
Attachnment 1, Il and Il of this Wrk O.der, except
the follow ng:
The order shall be governed by the
present special conditions of work (WO
Attachnment 111) as well as by the
conditions stipulated in Attachnent 1,
and Il of this Wrk Oder, except the
fol | owi ng:
Spec. No. 3020/ CS/ 04: Standard Terns and
Conditions of Erection & Comm ssioning.
Art. 4.0.0 Taxes, Duties and Levies (coment)
Taxes shall be as per Article 4.0.0. However, at
present conditions; tax on this Wrk Oder is not
appl i cabl e.
Art. 13.0.0 Term nation (conment)
FACT can terminate the Woirk Order wi thout giving
any reason provided that reasonable cost for
termi nation and actual out-of-pocket expenses will
be rei nmbursed
Art. 15.0.0 Changes (Amendnent)
FACT shall issue anendnent orders which provide
for changes in the scope of work required by FACT
under the Wrk Order, and for equitabl e adjustnent
in the price and delivery/conpletion tine, if any,
her eunder .
Art. 21.0.0 Tests on Conpletion & Taking Over (New
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Article Added).

Art. 21.5.0 (New Article)

The Primary Reforner Package under the scope of

this Wirk Order shall be deened to be taken over

by FACT i medi ately after satisfactory pre-

conmi ssioning is over within 10 days of

Contractor’s notice to Owmer for comrencenent of
conmi ssi oni ng after pre-conm ssioni ng, whichever

is earlier. 1In case taking over is delayed due to no
fault of Contractor, after the notice given by
Contractor in this regard about the Conpletion, the
entire Primary Reforner Package is deened to be
taken over by FACT.

Art. 24.0.0 Indemification

Secondary liability such as indemification for |oss
caused by stoppage of plant of like will be excluded
fromContractor’s liabilities under the Wirk Order

Art. 26.0.0 Applicable Law and Settl enent of

Di sput es ‘(amendnent)

The provisions of the Indian Arbitration Act, 1940
and the rules there under, any statutory,

nodi fications there for thetime being in force wll
be appli ed.

The venue for the arbitration shall be Cochin, and
the | anguage of the proceedings shall be the English
| anguage.

During the arbitration proceedings, both parties
shal | continue to discharge their obligations under
the Wrk Order."

7. There was addition and not substitution of condition

Wt hout amendnent there was arbitration clause and if there

was no anendment the only substitution, then that there was

no arbitration clause. 1In the arbitration request in the
statement of facts it has been clearly stated that article 26 of
the standard terns and conditions of purchase form part of

the work order. The sanme read as foll ows:

"Article 26: Wrk Oder shall be subject to and
shall in all respects be governed by Indian | aw
Any di spute or difference connected with or

ari sing out of WORK ORDER whi ch cannot be
settled by nutual agreenent of the parties
shall be referred to the Chairnman & Managi ng
Director of FACT, and his decision will be

bi nding on the parties. Any |egal proceeding
relating to this WORK ORDER shall be linmted

to Courts of |aw under the jurisdiction of the
Keral a High Court at Ernakulam District,

Kerala State, India."

8. The stand of the | earned counsel for the appellant that
the special conditions of the work order superseded the
standard terns and conditions, is not correct. The nere fact
that the arbitrator was naned does not render the arbitration
proceedi ngs invalid.

9. In Secretary to Government, Transport Deptt., Madras v.
Munuswany Mudliar and Anr. (1988 Suppl. SCC 651) it was
noted as foll ow

"7. Pursuant to this the Superintending
Engi neer of that Circle, at the relevant tine,
was previously appointed as arbitrator. There
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was succession to that office by another

i ncumbent and the succeedi ng Superi ntendi ng

Engi neer wanted to continue the arbitration
proceedi ngs but before that an application was
made under Section 5 of the Arbitration Act,

1940 (hereinafter called "the Act’) for renoval of
the arbitrator, before the | earned Judge of the
Cty Cvil Court, Madras."

10. Again in paras 11 to 13 it was noted as foll ows:

"11. This is a case of renoval of a naned
arbitrator under Section 5 of the Act which
gives jurisdiction to the court to revoke the
authority of the arbitrator. Wen the parties
entered into the contract, the parties knew the
terns of the contract including arbitration

cl ause.  The parties knew the schene and the
fact that 'the Chief Engineer is superior and the
Superi nt ending Engi neer is subordinate to the
Chi ef Engineerof the particular Circle. In spite
of that the parties agreed and entered into
arbitration and i ndeed submtted to the
jurisdiction of the Superintending Engi neer at
that time to begin/wth, who, however, could
not conplete the arbitrati on because he was
transferred and succeeded by a successor. In
those circunstances on the facts stated no

bi as can reasonably be apprehended and nade

a ground for renoval of a named arbitrator. In
our opinion this cannot be, at all, a good or
valid legal ground. Unless there is allegation
agai nst the named arbitrator either against his
honesty or capacity or nala fide or interest in
the subject matter or reasonabl e apprehension
of the bias, a naned and agreed arbitrator
cannot and should not be renpved in exercise

of a discretion vested in the Court under
Section 5 of the Act.

12. Reasonabl e apprehensi on of bias inthe

m nd of a reasonable man can be a ground for
renoval of the arbitrator. A predisposition to
deci de for or against one party, wthout proper
regard to the true nerits of the dispute is bias.
There nust be reasonabl e apprehensi on of

that predisposition. The reasonabl e

appr ehensi on must be based on cogent

materi al s. See the observations of Mistill and
Boyd, Commercial Arbitration, 1982 edn., page
214. Hal sbury’s Laws of England, 4th edn.

Vol ume 2, para 551, page 282 describe that

the test for bias is whether a reasonable
intelligent man, fully apprised of all the
circunstances, would feel a serious

appr ehensi on of bi as.

13. This Court in International Authority of
India v. K D. Bali (1988 (2) SCC 360) held that
there nmust be reasonabl e evidence to satisfy
that there was a real |ikelihood of bias. Vague
suspi ci ons of whinsical, capricious and

unr easonabl e peopl e shoul d not be nade the
standard to regul ate normal human conduct.

In this country in nunerous contracts with the
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government, clauses requiring the
Superi nt endi ng Engi neer or sone official of the
Governnent to be the arbitrator are there. It
cannot be said that the Superintending

Engi neer, as such cannot be entrusted with

the work of arbitration and that an
apprehension, sinpliciter in the mnd of the
contractor w thout any tangi bl e ground, would
be a justification for removal. No other ground
for the alleged apprehensi on was indicated in
the pl eadi ngs before the | earned Judge or the
deci sion of the |earned Judge. There was, in
our opinion, no ground for renoval of the
arbitrator. Mere imgination of a ground
cannot be an excuse for - apprehending bias in
the mind of the chosen arbitrator."

11. The apprehension that nanmed arbitrator may not act
fairly is without any foundation.  The Hi gh Court has rightly
held that by article 16 of the special terns and conditions of
purchase there was an anendnent to article 25 which reads

as follows: -

"The provisions of the Indian Arbitration Act,
1940, and the rul es thereunder, any statutory
nodi fications thereof of the tine beingin force
will be applied. The venue of the arbitration
shal | be Cochin, and the | anguage of the
proceedi ngs shall be the English Language.
During the arbitrati on proceedings, both

parties shall continue to discharge their

obl i gati ons under the Purchase Order."

12. Similar was the anmendnent to Article 26 of the
Standard terns and Conditions for erection and

conmi ssioning in Article 16 of the Special Conditions of work
attached to the word order. The special conditions

thensel ves show that articles 25 and 26 contai ned provisions
for arbitration. The amendnents incorporated by the Specia
conditions only provide that the provisions of the rel evant
Arbitration Act and the rul es made thereunder and any
statutory nodifications thereof for the tine being in force wll
be applicable and the venue of arbitration and | anguage of

t he proceedings.

13. The appeal s are sans nerit, deserve dismissal, which we
direct.




