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On May 9, 1993 at about 3.30 p.m, when Rajbir [PW6] was passing in
front of the Baithak of the residence of Ram Karan, father of the appellant, he
heard the cries of hi's sister, Sudesh, aged about 15 years and when he went
i nsi de the Baithak by scaling over the wall he saw Anil Kumar (now deceased)
comm tting rape of his sister, Sudeshand she was weeping while lying on the
ground. Then came Ashok Kumar, the appellant, fromthe adjoining roomwth
a pistol in his hand asking the witness Rajbir [PW6] to run away as ot herwi se
he woul d shoot him Rajbir [PW6] raised an al armupon which severa
persons in the nei ghbourhood and his brother Ranbir [PW4] and his father
Dhanpat, came to the spot. On seeing this, the appellant ran away fromthe
pl ace. Sudesh, sister of Rajbir [PW6], after putting on her salwar went away
as she was feeling ashaned. She was not found in the house when other
menbers of the famly | ooked for her. Wen they cane back to their houses at
about 12 m dni ght, she was vom ting and weeping. On asking her, they cane
to know that she had consuned al um ni um phosphi de tablets which are used
for preservation of wheat in order to put an end to her life as the appellant
and deceased Anil Kumar [1lst accused] had conmmitted rape on her and she
was feeling ashaned. As no ot her conveyance was avail able, they took her to
the hospital on a bicycle at about 5 AM on My 10, 1993. The doctor
admtted her in the hospital at about 5.30 AAM and thereafter both the brothers
returned to their village to make arrangenent for noney for paynment to the
hospital. Dr. A K Suri [PW2] sent intimation to the police station regarding the
admi ssion of Sudesh in the hospital, upon which H C-Mhinder Si'ngh [PW12]
went to the hospital and inquired about her fitness to nake statement. The
doctor declared her unfit to make any statenent and she expired at about 7.10
A.M on My 10, 1993. Thereafter H. C Mhinder Singh [PW12] recorded a
statenment of Rajbir [PW6] at about 9 AAM on the basis of which FIR for
of fences under Sections 376, 306 and 506 | PC were recorded at the Police
Station, Safidon at 9.10 A°M and after investigation the charge sheet for
of fences under Sections 376 and 506 | PC was | aid before the court against the
appel l ant and Anil Kumar. Ranbir and Rajbir [PW4 and PW 6] were charged
under Section 306 | PC for abetting suicide of Sudesh, but they were acquitted
of the charge. This in brief is the prosecution case.

The Trial Court convicted each of the accused to undergo rigorous
i mprisonnment for 11 years and to pay a fine of Rs.2,000/- under Section
376(2)(g) IPC and in default of payment of fine to undergo further
i mprisonnment of one year. Both the accused filed appeals. During the
pendency of the appeals, Anil Kumar died in an accident. The H gh Court,
havi ng di sm ssed the appeal filed by the appellant, this appeal by special |eave
is preferred.
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The post-nortemreport of the body of Sudesh disclosed as under

“I't was noderately built, noderately nourished body of a fenale.
Auxiliary hair were present. Breasts were well devel oped. Pubic
hair were present. There was no external mark of injury seen in
peri neum thighs, hips, breast or on any other part of body.
Hynmen was ruptured, which was old heal ed and ruptured and
admitted two fingers. No fresh injury was present in the vagi na.
Uterus was ante-verted and nul liparous.”

In the court, evidence was tendered to the effect that two vagi nal swabs

were taken from posterior and |lateral fom ces and pubic hair were sent to the
chem cal analysis as well as the salwar, under-shirt and the underwear worn

by the deceased were also sent to the Forensic Science Laboratory, which
however, did not indicate anything positive. Dr. V.P.Kakkar [PW 3] opined that
the possibility of recent intercourse is totally ruled out. Fromthe condition of
vagi na and hynen, he stated that the deceased was habituated to sexua
intercourse. He did not find any injury upon the deceased. He opined that she
has died ‘asa result of poisoning. Simlarly medico-legal exam nation of the
appel | ant -did not find any mark of injury on any part of the body and his
underwear which was sent to the FSL did not produce anything positive. Apart
fromstating that he was fit to perform sexual intercourse, no other statenent
was made before the court.

The Trial Court acquitted the accused with reference to the offence
ari sing under Section 506 |PC The finding in this regard is as foll ows:
" To my mind the prosecution has failed to prove this
charge because in his statenent Ex. PW6/A the conpl ai ntant
has stated that when he entered in the house of ‘Ram Karnan
Ashok accused cane out froma roomw tha pistol and directed
him (PW6) to get lost fromthat place failing which he would finish
him This version is supported by PW6 in his on oath statenent.
Except this evidence, no other evidence has come on the record.
Therefore fromthis evidence it is clear that the threat uttered by
accused Ashok to PW6 was a conditional threat and nothi ng was
done by the accused Ashok, even the witness did not foll ow his
directions. Thus the conditional threat was no threat in the eyes of
law and if any law on this point is required, then reference may be
made to Sita RamVs. State 1974 P.L.R 421. Thus viewed from
every angle, | have cone to the conclusion that the prosecution
has not been able to prove the second charge i.e. charge under
Section 506 Indian Penal Code, agai nst the accused persons."

Both the Trial Court and the High Court placed strong reliance upon the
statenments made by Ranbir [PW4] and Rajbir [PWG6] that Sudesh had told
them when she came back to the house at m dnight after. consum ng poi son
that both the accused had raped her

When we have the direct evidence of PW6 the brother of the

deceased, the bald statenment attributed to the deceased in an apparent bid to
rope in the appellant in addition to the other accused cannot be given much

wei ght. The evidence of PW6 [Rajbir] is to the effect that his sister was at a
di stance of about 300 yards having started fromthe house one or two m nutes
earlier to his departure, that she was picked up fromthe street and that he
noti ced her being taken inside the Baithak of Ram Karan and as he cane near

the Baithak, he found that the doors were closed. PWG6 then says that he

junped the wall and went inside the Baithak. Then he noticed the accused

Ani | Kumar and the deceased in conmprom sing position. The appellant herein

cane there soon after his arrival at the spot and left fromthere i nedi ately.
Fromthis sequence of events, it is not possible to draw a reasonabl e

concl usion that the appellant had raped the deceased person. The tinme gap

bet ween PW6 noticing the victimbeing taken inside the Baithak and his entry
into the Baithak was so short that it is not possible to infer that the appellant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

woul d have conmmtted rape in the first instance. Soon after PW6 entered the
Bai t hak and wi t nessed what was happeni ng, the appellant w thdrew from

there. In the face of this version in cross exam nation, it is difficult to believe
that both have committed rape. However, we have to exam ne whet her the

appel  ant coul d be convicted with reference to Section 376(2)(g) IPC even if he

had not actually raped the victim

Charge agai nst the appellant is under Section 376(2)(g) IPC. In order to
establish an of fence under Section 376(2)(g) IPC, read with Explanation |
thereto, the prosecution nmust adduce evidence to indicate that nore than one
accused had acted in concert and in such an event, if rape had been

conmitted by even one, all the accused will be guilty irrespective of the fact
that she had been raped by one or nore of themand it is not necessary for the
prosecution to adduce evidence of a conpleted act of rape by each one of the
accused. In other words, this provision enbodies a principle of joint liability
and the essence of that liability is the exi stence of comopn intention; that
conmon i ntention presupposes prior concert which may be determ ned from

the conduct of offenders reveal ed during the course of action and it could arise
and be formed suddenly; but, there nmust be neeting of mnds. It is not enough
to have the same intention independently of each of the offender. |In such
cases, there must be crinminal sharing marking out a certain neasure of

jointness in the comm ssion of of fence.

Now what is to be seen is whether there are any circunstances to

i ndi cate concert between the appellant and Anil Kumar in comitting rape on
Sudesh. Learned Advocate appearing for the respondent, contended that

the appellant had facilitated Anil Kumar to commit rape on the deceased,

Sudesh and, therefore, it nust be inferred that he was in concert with him
Facilitation of rape by Anil Kumar by the appellant, if at all, has to be inferred
fromthe circunstances. Apart fromthe fact that he was present in his house
at about 3.30 p.m in hot sunmer nonth at the crucial tinme, nothing nore is
established. By that factum al one, the inference that the appellant being in
concert with Anil Kumar cannot be established. We ' cannot presune that by

his mere presence in his house, he was aware of the illicit affair going on

bet ween Anil Kumar and the victim or that he was acting in concert with Ani
Kumar. The evidence of Ranbir (PW 4) and Rajbir (PW 6) before the Court

that they found Anil Kumar to be in conprom sing position with Sudesh when

the appellant walked in with a pistol and threatened to shoot themis not
believed by the Trial Court. |In fact, no pistol was recovered fromhim He has
been acquitted of that charge under Section 506 | PC and that part of the order
has now becore final since no appeal has been preferred agai nst such

acquittal.

No case is put forth or established that the appellant commtted an

of fence under Section 376 | PC as such, but he is charged with an of fence

ari sing under Section 376(2)(g) |PC by which he is deened to have committed
such an offence. |In the absence of any evidence of concert between Ani

Kumar and the appellant, the conviction recorded by the Trial Court as affirmed
by the Hi gh Court cannot be sustai ned.

In the result, we set aside the order nade by the Trial Court as affirnmed

by the High Court and acquit the accused of the offence with which he was
charged. He shall be set at liberty forthwith. Fine anmount, if already paid by
the appellant, shall be refunded to him

The appeal is allowed accordingly.




