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1. Def endants in the Court bel oware the appellants before us. They are
heirs and | egal representatives of one Curcharan Singh. He was the owner

of the lands bearing Survey Nos. 101, 102, 159, 38, 85, Khatauni Nos. 118,
119, 224, 228, 45, 100 adneasuring 98 canal s 19 marlas situated in Vill age
Bora Walli, Tehsil Zirain the State of Punjab. He entered into an agreenent
for sale of the aforenentioned | ands on-or about 5.10.1964 with the plaintiff-
respondent A registered deed of sale was to be executed in terns thereof on
or before 15.6.1965. I ndi sput abl y, the respondent paid a sumof Rs. 7,000/-
out of a total consideration of Rs. 15,/000/- to the said Gurcharan Singh on
5.10. 1964. He died on 13. 3. 1965.

2. Al l egedly, prior thereto, the said Gurcharan Singh despite having been
call ed upon to execute and register the docunment did not cone to the

Regi stration Ofice. A suit for specific performance of the agreenment was
filed agai nst the appellants on 25. 3. 1966. In the alternative, it was prayed

that a sumof Rs. 7,000/- be paid to the respondent together with.interest.

3. Appel l ants herein in their witten statenment denied and di sputed
execution of the said agreenment by Qurcharan Singh alleging that he was a

dr unkard. It was al so alleged that Gurcharan Singh had executed a Wll in
their favour. In terms of a stipulation contained in the said agreenent dated
5.10. 1964 t he possession of the |lands was delivered to the vendee.

The said suit was decreed on 31.5.1966.
4. Appel | ants preferred an appeal thereagainst. By a judgment and

order dated 20.10.1976, the said appeal was all owed and the suit was
remanded to the Trial Court for a fresh decision

5. First respondent filed an application for amendnent of plaint
changing the area of the land from 98 canals, 19 marlas to 89 canals, 17
mar | as. Appel lant in response to the said application, although adnitted the

rel ati onshi p between the parties, but w thout making any specific avernents
stated that as to why the said application should not be allowed nerely
"ot her anmendnents are opposed"”.

Appel lants also filed a suit against the first respondent for recovery of
possessi on on 19.12.1977.
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6. Respondent No. 1 filed another application for amendnent whereby
the area of the suit |and was anended to 94 canals 3 narl as.

7. Both the suits were heard together. The | earned Trial Judge, refused
to grant a decree for specific performance of the agreenent of sale, but
decreed the suit in favour of respondent No. 1 granting his alternative prayer
for recovery for a sumof Rs. 8,260/- fromthe appellants herein. In
arriving at the said conclusion, the learned Trial Judge noticed the avernents
made in the plaint which are as under: -

"The plaintiff has been and is ready to performhis

part of the contract. The plaintiff served a notice on
Shrimati Prithpal Kaur for herself on behalf of her

m nor sons and daughter-who are defendants through

his counsel on 8.6.65 intimting her about the above
contract. Def endant No: 2 Shrimati Prithpal Kaur
refused to take delivery of the notice. The notice is
attached therewith."

Opining that the requirements to make avernents in regard to
readi ness and willingness on the part of vendee to performhis part of
contract as contained in-clause (c) of Section 16 of the Specific Relief Act,
had not been satisfied, it was held:-
"The | anguage of paras Nos. 3 and 5 of plaint wll
show that the plaintiff has averred that he is ready to
performhis part of the contract, but he has failed to
aver that he has al ways been also wiling to perform
his part of the contract."”

8. An appeal was preferred thereagainst by the respondent No. 1 which
was marked as Civil Appeal No. 32 of 1978.

9. The First Appellate Court disagreed with the findings of the |earned
Trial Judge as regards readiness and willingness on'the part of the first

respondent to performhis part of contract holding that such a strict
construction of the pleading are not warranted.

It was opined: -
"The appell ant stated that he had al ways been ready to
performhis part of the contract. It was contended that
it was not necessary to allege in the plaint that the
plaintiff was ready and willing to performhis part of
the contract but it is to be seen fromthe circunstances
of the case whether he was so ready and willing to get
the sal e deed execut ed. The conduct of the appell ant
fromthe very beginning was that he nmade all efforts
to get the sale deed executed and he had the required

noney with him It was contended that the word

readi ness denotes the capacity of a purchaser to
purchase the land while the word willingness denotes
hi s conduct. In the plaint it was nentioned that the
appel l ant was ready to performhis part of the contract
and his willingness was to be inferred fromhis

conduct and even if the word willingness was m ssing

in the plaint that would not disentitle the plaintiff from
the specific performance of the contract because in

case all inmoveabl e property damages do not furnish
adequate relief\005."

The Court of First Appeal was of the opinion that as the
plaintiff/respondent failed to show his readiness and willingness to perform
his part of contract as contained in the said agreenment of sal e dated
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5.10.1964, so far as the new khasra Nos. are concerned, he was not entitled
to a decree for specific performance of contract stating:
“I'n the present case by adding two khasra nunbers

regardi ng which there was no contract of sale the
plaintiff-appellant made a change in the essentia
conditions of the contract and thus he was not entitled to
specific performance of the contract just as willingness of
a purchaser can be inferred fromhis conduct. Simlarly
his willingness in words is not necessary. Where a
purchaser includes land in the plaint seeking its sale by
way of specific performance of the contract which was

not originally the subject matter of the agreenent he
cannot be considered to be a person who is willing to
performhis part of the contract. The plaintiff should be
ready and willing to performhis part of the contract

t hrough-out the proceedings till the date of the decree and
if prior to that he negatives his readiness and wllingness
to performhis part of the contract by his conduct he
cannot clai mspecific relief of the contract."

It was furthernore observed

"\005..1n a suit for specific performance of the contract of
sal e the distinction between the conduct which woul d
disentitle the plaintiff from specific performance and

t he conduct which would not so disentitle himis that

the plaintiff’s conduct shows that he was really
unwilling to buy the property then he is disqualified
from specific performance but he was always willing to
buy the property but in doing so made a mistake in

i nsi sting on sonething which he was not entitled to get
fromthe defendant then such m stake woul d not

disqualify himfromspecific perfornmance if the m stake
was corrected in tinme and the plaintiff had made it clear
that he had w thdrawn the m staken denmand and the

m stake did not detract his essential willingness to
purchase the property."

10. Two second appeals were filed by the first respondent before the High
Court . A |l earned Single Judge of the Punjab and Haryana Hi gh Court did

not frame any substantial question of law at the outset and recorded as
under: -

"After going through the record, | find that the
application for anendment was filed on the basis that
in the Revenue papers the ownership of Gurcharan

Si ngh vendor was changed whi ch nust be due to
Consol i dati on and the application was not opposed by
the opposite side except claimin costs which were

all owed by the order of the Trial Court dated 1st
January, 1977. It is further clear fromthe record that
inthe witten statenment no plea was taken that

because of amendnment there has been negation of
contract. On this basis it is urged by the |earned
counsel that the first appellate court had nade out a
new case in deciding the relief to the appellant on the
ground of negation of contract.

The other finding in the end of para is to the effect
that the appellant had been ready and willing to
performhis part of the contract. Admitted stay to
continue."
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However, it appears that at a later stage, three substantial questions of
| aw were fornul ated nanely:

1. VWet her there is negation of contract on account of
change of khasra No. pl eaded by the plaintiff by way
of anmendnent in the plaint?

2. Whet her the plaintiff was ready and willing to
performhis part of the contract?

3. Whet her the plaintiff is entitled to a decree for

specific performance of agreenent in the facts and
ci rcunst ances of the case?

The sai d appeal s were all owed.

11. M. L. Nageswara Rao, the |earned senior counsel appearing on behalf
of the appellant would submit that none of the questions aforenentioned
give rise to any substantial question of |aw The third purported question

according to the | earned counsel is not at all a substantial question of |aw

The first question according to the | earned counsel is essentially a
guestion of fact. In regard to the second question, it was subnmtted that
al t hough this Court in sone decisions opined that it would be essentially a
qguestion of fact but in some decisions point out that it would be a m xed
guestion of |aw and fact and thus, in any event, the same being not a
substantial question of |law, the inmpugned judgnment cannot be sustai ned.

It was furthernore urged that the Hi gh Court commtted a serious
error as a decree could not have been passed in favour of the first respondent
as the subject matter of the agreement had altered.

12. M. Paranmit Singh Patwalia, the |earned senior counsel appearing on
behal f of the respondent, on the other hand, subnmitted that in view of the
change in the Khasra Nos. or Khewat Nos. in the revenue records; an

amendment had to be brought about. The amendnent havi ng taken effect
fromthe date of the institution of the suit, the judgnment of the H gh Court
shoul d not be interfered wth. It was urged that the | earned Trial Judge as

also the first Appellate Court having rejected the plea of the appellants as
regards the genui neness of the agreenent dated 5.10. 1964 and/or purported
execution of the WIIl by Gurcharan Singh, it is not a fit case where this
Court should exercise its discretionary jurisdiction under Article 136 of the
Constitution of India.

It was submitted that escalation in price by itself may also not be a
sufficient ground for interfering with the inpugned judgnent particularly
when the respondent had been in possession of the said |land for a long tine
and had made i nprovenents thereupon.

13. A suit for specific performance of contract provides for a

di scretionary renedy. The Court in terms of Section 20 of the said Act may
for sufficient and cogent reasons refuse to grant a decree for specific
performance of contract. |In a case of this nature, the Court essentially would
be concerned with the identity of the land which was the subject nmatter of
agreement . Li ke any other suit, the Court in terms of Order 7 Rule 7 of the
Code of Civil Procedure may, however, take into consideration the

subsequent events including the change in the revenue survey nunbers in

respect of a particular |and. In other words, if the land in suit remains the
same whi ch was the subject natter of an Agreenent of Sale, a decree for

speci fic performance can be granted.
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The matter, however, would be different where having regard to the
consolidation or any other proceedings, the subject matter of land itself
changes resulting in substantive change in the original agreenent. In terns
of Section 16(c) of the Specific Relief Act , the Court nust arrive at a
finding that the plaintiff had not only averred, but also established readiness

and willingness on his part to performhis part of the contract. |In this case,
the appellant paid a sumof Rs. 7,000/- on the date of the execution of the
agreenent . It has been stated before us which has not been denied or

di sputed that at the tinme of filing of the suit itself, the first respondent
deposited the bal ance anmbunt of Rs. 8,000/- in the Court.

The original description of the suit |and was as under: -

"Suit for specific performance of contract of sale in
respect of the |and neasuring 98 Kls 19 narl as,
Khewat No. 101, 102, 159, 38, 85, Khataun

Nos. 118, 119, 224, 220, 228, 45, 100, Khasra

Nos. 63
7(8-0) 8(8-0) 9(8-0)

63

13/1(1-2) 14(8-0) 17/1(7-7) 6/3 (0-16) 5/1 (5-0) 6/2 (5-0)

62

14(8-0) 7/2(0-13 3/2(2-0) 4(8-0) 7/1 (7-7)

55 56 63

20/ 1( 3- 16) 13/ 1( 1- 10) 10(8-0) 18(8-0)"

However, upon anendnent, the description of the suit |ands as they
stand now are as under: -

"Suit for specific perfornmance of agreement of sale

dated 5.10.64, that the defendant Kirandi p Kaur or

in the alternative all the defendants shoul d execute a

sal e deed in respect of |and neasuring 94-kanal s 3

mar | as, khewat No. 47, khatoni Nos. 76 nmin, 76, 79,

[illa Nos:

Rect. 58 Rect. 56 Rect. 62
13/ 1(0- 16) 13(1(1-10), 7/1/2(2-0), 7/1/3(3-5)
Rect. 62

3/2(2-0) 4/1(2-8) 7/2(0-13) 14(8-0), 5/1(5-0) 6/2 (5-8)
Rect 65

6/5(0-16) 7(8-0) 9(8-0) 10/1(6-12) 13/2 (6-10) 14(8-
0) 17/1 (7-17) 18(8-0)"

14. We have noticed hereinbefore that the appellants did not spell out as
to what were his objections in regard to amendnent of plaint. It was nerely
stated that "other amendnents are opposed”. |In response to the application

for amendnment it was stated;

“"the application for amendnments is opposed, it is
bel ated and after thought”

15. It is therefore, evident that Gurcharan Singh was given two new plots
whi ch were not the subject matter of the original agreenent. The area also
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di m ni shed.

When the second application for amendnent of plaint was filed, no
objection thereto was raised. Allegedly, in the suit for recovery of

possessi on, the appellants nmentioned the same description of |and. How

despite alteration in the description of the land in respect of a part of the suit
prem ses, the respondent cane into possession, if at all, is not known.

16. We are not oblivious of the findings of the |l earned Court or the First

Appel late Court that the plaintiff/respondent did not bring on records any
material to show that owing to consolidation proceedings or otherw se, there
had been a change in the suit land in the sense that some other |ands had
been allotted to Gurcharan Singh in stead and in place of the lands in suits.

17. We have noticed hereinbefore that the plaintiff/respondent was
categorical in his statement as to why the anmendnment had to be brought
about, 'but neither the sane was opposed nor any anended witten
statenment/additi onal witten statenent was fil ed. Except the two plots,
identity of the rest of the plots renmained the same.

18. M. L. Nageshwar Rao, |earned senior counsel may be right in his
subm ssion that purported substantial questions of |aw as franed stricto
sensu do not answer the description as contained in sub-Section (5) of
Section 100 of the Code of Civil Procedure. W, however, feel that the
proper substantial question which shoul d have been franed having regard to
the adnmitted position is as to whether the contract of sale came to an end
only on account of change of Khasra Nos., although the subject matter of the
agreement substantially remained the same.

19. If on the adnmitted fact, it is found that at |east substantial portion of
the |l and renained the sane, in our opinion, there does not exist any bar in
granting a decree in respect of a part of the suit property. For the said

pur pose, even Section 12 of the Specific Relief Act would not stand as a bar
Section 12 of the Specific Relief 'Act reads thus;

"Section 12 - Specific performance of part of contract

(1) Except as otherw se hereinafter provided in this section

the court shall not direct the specific performance of a part

of a contract.

(2) Wiere a party to a contract is unable to performthe
whol e of his part of it, but the part which nust be | eft
unperforned be a only a small proportion to the whole in
val ue and adnmits of conpensation in noney, the court may,
at the suit of either party, direct the specific performance of
so much of the contract as can be perforned, and award
conpensation in noney for the deficiency.

(3) Were a party to a contract is unable to performthe
whol e of his part of it, and the part which nust be | eft
unper fornmed either--

(a) forns a considerable part of the whole, though

adm tting of conpensation in noney; or

(b) does not adnit of conpensation in noney;

he is not entitled to obtain a decree for specific
performance; but the court may, at the suit of the other
party, direct the party in default to performspecifically
so much of his part of the contract as he can perform if
the other party--

(i) in a case falling under clause (a), pays or has paid
the agreed consideration for the whole of the contract
reduced by the consideration for the part which nust

be left unperforned and a case falling under clause
(b), 1[ pays or had paid] the consideration for the whole
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of the contract w thout any abatenent; and

(ii) in either case, relinquishes all clains to the
performance of the remaining part of the contract and

all right to conpensation, either for the deficiency or

for the | oss or damage sustained by himthrough the

default of the defendant.

(4) When a part of a contract which, taken by itself, can and
ought to be specifically perfornmed, stands on a separate and
i ndependent footing fromanother part of the sane contract
whi ch cannot or ought not to be specifically performed, the
court may direct specific performance of the former part."”

Thus, for the reasons stated in the statutory provision, if a decree for
speci fic performance cannot be granted in respect of the entirety, an option
in ternms thereof has to be exercised.

The rigours of Section 16(c) of-the Act, however, are not such which

woul d for-all intent and purport to be strictly construed. I ndi sputably, it is
necessary to nake averments in regard to the readiness and willingness as is
requi red ‘'under Section 16(c) of the Act in ternms of Form 47 appended to the

Code of Civil Procedure.

20. It is, however, trite that, even for the said purpose, the entirety of the
pl ai nt nmust be taken into consideration. If upon reading the plaint inits
entirety, the Court conmes to the conclusion that for all intent and purport, the

requi renents of Section 16(c) of the Specific Relief Act stood conplied
with, no exception thereto can be taken.. W -have noticed herei nbefore that
the First Appellate Court inter alia opined that not only the plaintiff has
expressed his readiness to purchase the land, his willingness to do so can be
cul l ed out fromother avernents made in the plaint as and in particular the
one where he had stated that he had gone to the Registration Ofice for
getting the deed of sale executed and registered but it was the defendant,
who did not turn up thereafter. He has also fulfilled the criteria of his
readi ness and willingness to performhis part of the contract as not only he
had paid a sumof Rs. 7,000/- on'the date of the execution of the agreenent,
he had deposited a bal ance sumof Rs. 8,000/- on the date of presentation of

the plaint. As a vendee what he could do was to offer the bal ance anopunt

of consideration to the vendor and nmake arrangenments for getting the sale

deed executed and regi stered. | f-he has done all that, we are of the opinion
that the Court of First Appeal was right in holding that he was ready and
willing to performhis part of the contract.

21. The Court of First Appeal, however, conmitted a serious error insofar

as it failed to take into consideration that theidentity of a part of the I and
being the same, it was not necessary to make any further averment or proof

that he had been ready and willing to performhis part of the contract in
respect of the subject matter of the agreement. Readi ness and willingness to
performone’'s part of the contract nmust be confined to the subject nmatter

t her eof . I f subject natter of the suit renained the sane only because

Khewat Nos. or Khatauni Nos. changed, the sane ipso facto woul d not

change. To the extent the subject matter of the agreenent renmins the sane,

a suit for specific performance of the contract can be decreed. Respondent ,
furthernmore has all along been in possession of the major portion of the |and
since a long tine. He is said to have nmde inprovenents on the | and. It

woul d be not, thus, equitable to deprive himfrom possession at |east from
that portion of the land which was the subject natter of the origina
agr eenent .

22. W may at this stage also refer to a recent decision of this Court in
Ramakri shna Pillai and Anr. v. Mihamed Kunju and Ors. [2008 (2)

SCALE 696]. The dispute before this court was whether the H gh Court had
erred in holding that the plea of readiness and willingness was not raised by
the plaintiffs. Allow ng the appeal, it was held:

"The Hi gh Court’s judgnent is clearly vul nerable.
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Firstly, there was no dispute ever raised by the

def endants about the readiness and willingness of

the plaintiffs to fulfill their obligations. The H gh
Court was clearly in error in holding that no plea
regardi ng readi ness and wi |l lingness was raised. As
not ed above, the trial court in its judgment has
referred to various portions of the avernments in the
plaint where the plaintiffs had categorically stated
that they were and are always willing to fulfill
their part of the obligations. The H gh Court also
failed to notice that there was no plea either the
witten statenent or in the cross objections filed in
the appeal before the H gh Court that the plaintiffs
were not ready and willing to fulfill their part of
the obligation."

As regards-the findings of the High Court it was further held:
"The conclusions are clearly contrary to the
pl eadi ngs ‘of the plaintiffs. It was categorically
stated in the plaint in boththe suits that the
plaintiffs are always ready and willing to fulfill
their part of the obligations-and that defendants
wer e evadi ng the execution for one reason or the
ot her."

23. For the views we have taken, we are of the opinion that we in exercise
of our jurisdiction under Article 136 of the Constitution of India would
refuse to interfere with the judgnent of the H gh Court, save and except to
the extent the decree passed in respect of two new Khasra Nos. nanely 63-

M 13/ 2(6-8) and 53M 13/ 1(0-16).

24. However, having regard to the fact that the plaintiff/respondent No. 1
was deni ed the decree for specific performance of contract by two courts,

al though he had been in possession of the |ands, in question from 1964, this
Court in exercise of its discretionary jurisdiction under Article 142 of the
Constitution of India as also Section 28 of the Specific Relief Act direct him
to pay a further sumof Rs. 30,000/- to the appellant. The said sum may be
deposited within a period of six weeks from date.

On deposit of the said sum the Court should draw up a decree in

terns of this judgnent.

This appeal is allowed to the aforenentioned extent. There shal |
however, in the facts and circunstances of the case no order as to costs.




