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CASE NO. :
Appeal (civil) 6131 of 2005

PETI TI ONER
Bal dev Si ngh Baj wa

RESPONDENT:
Moni sh Sai ni

DATE OF JUDGVENT: 05/10/2005

BENCH
K. G Bal akri shnan & P.P. Naol ekar

JUDGVENT:
JUDGVENT

P. P. NACLEKAR. J.
Leave granted in all the Special Leave Petitions.

In all the above appeals, a common question of |law arises for determnation
and therefore they are heard together and are decided by the comon
j udgrent .

Al'l these appeal s have been preferred by the tenants agai nst whom a decree
for eviction fromtheir tenanted premises were passed by the Controller and
confirmed by the Punjab and Haryana Hi gh Court. In three appeals, nanely,
S.L.P. ¢ No. 17622/ 2003-Mhi nder “Singh v. Gt Singh, SLP ¢ 19540/ 2003- Laxmi
Kant v. Surjit Singh Channa and SLP ¢ 4566/ 2004 Shangara Si ngh v. Mal ki at
Singh |l eave to contest were granted by the Controllers and after trial
decrees for ejectnent were passed against the tenants. |In other appeals,

| eave to contest the landl ords’ applications’ for ejectnent were rejected
at the initial stage by the Controllers.

Certain provisions of The East Punjab Urban Rent Restriction Act, 1949
(hereinafter to be referred to as ‘' The Act of 1949') whi ch have been
inserted by Punjab Act No.9 of 2001 dated 31.5.2001 have been el aborately
di scussed by the High Court in the matter of Bal dey Si ngh Bajwa v. Mnish
Saini, and therefore we will refer to the facts of that case for

consi deration and interpretation of the Sections inserted inthe Act of
1949 by Act No. 9 of 2001 and shall el aborate and di scuss and factua
aspects necessary, in regard to the other appeals in the latter part of

t he Judgnent.

The facts, in brief, in the matter of SLP c 17864/2003-Bal dev Si ngh Baj wa
v. Monish Saini are:

Appellant in this case is a tenant of a disputed shop which was | eased out
to himvide Rent Note dated 14.03.1985 by Mnish Saini, landlord with the
consent of other landlords. The | andlord was born in Del hi and | ater
mgrated to United Kingdom for enploynment and settled there. He holds a
Canadi an Passport and is doing service in U K The landlord filed an

ej ectment petition invoking Section 13-B of the Act of 1949 by nmaking
avernents that the tenant-appellant was bound to surrender immediate
possessi on of the disputed shop to him He had clainmed the status of Non
Resi dent Indian (hereinafter to be referred to as ‘NRI’) as per definition
under Section 2 (dd) of the Act. Ejectment was sought on the allegation
that he wanted to start business of Transport and Goods Carrier in which he
had acquired sufficient experience. On notice of application for eviction
the appellant-tenant filed an affidavit seeking | eave to contest, as

requi red under Section 18-A (5) of the Act of 1949. The tenant pointed out
that the l[andlord holds a Canadi an Passport and he was living in U K and
cane to India on Tourist Visa and, therefore, has not returned to India
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permanently. It was al so pleaded that respondent did not require the shop
as he and his famly own various shops around the shop in dispute and had
been letting out the sane fromtine to tine. The affidavit al so nmentioned
that one very big shop of the respondent-landlord and his famly renai ned
vacant and possessed by them Previously also the ejectnent of the prem ses
on other grounds was di sm ssed. That the respondent could not be regarded
as a NRI as there is no likelihood of his return to India for the purpose
of doi ng business. That the ejectnent petition by invoking Section 13-B of
the Act of 1949 was nerely to seek ejectnent fromthe shop in dispute

wi t hout there being bona fide need. The Controller declined the prayer of
the tenant to contest and allowed the petition filed by the respondent
under Section 13-B of the Act of 1949 and directed tenant to handover
possessi on of the shop in dispute to the landlord. The Controller held the
| andl ord to be a special category of landlord, i.e., NRI. Controller held
that there was no need to ascertain the intention of the I andlord regarding
his settlenent in India as specific penal provision has been incorporated
in the Act to counter that. He further held that the availability of other
bui | di ngs or accommvdati on coul d not be a ground to deny a NRl the
possessi on of -any building of his choice. The Controller further observed
that the tenant in his affidavit had not cared to specify the properties by
gi ving nunber, 1 ocation or area of the properties owned by the landlord in
the same locality. The Controller also held that dismissal of the previous
proceedi ngs for ejectnment would not be sufficient to non-suit the |andl ord.

The tenant preferred revision petition to the H gh Court of Punjab and
Haryana. The | earned Single Judge vide Judgnent and Order dated 29.5.2003
di sm ssed the revision petition. It was held that the expression ‘NRl

under Section 2(dd) of the Act of 1949 had to be given its ordinary neaning
and a person of Indian origin |living abroad, whether settled pernmanently or
tenmporarily, would be a NRI wthin the nmeaning of Section 2(dd) of the Act
of 1949. The | earned Single Judge al so pointed out that the expression
‘returns to India wused in Section 13-B-of the Act of 1949 woul d not
necessarily mean that he rmust return permanently or he nust file a petition
after he had returned to India. The | earned Single Judge held that in the
context of the provisions of the Act of 1949 applicable to NRI |andlord, no
| eave to context can be granted on the ground that the |andlord did not
require the suit accommodati on. The question of bona fide need not be gone
into in these proceedings. To be in the words of the H gh Court:
‘*Therefore, no leave to contest can be granted in respect of cases which
are covered by various penal provisions. Any other approach would render
those provisions as a dead letter. For exanple, the question ‘need does
not require to be gone into in view of correspondi ng provisions to the
effect that the NRI owner nust occupy the building after eviction for a
conti nuous period of three nmonths and nust not |et out the whole or part of
it (except to the evicted tenant) to any one for a period of five years as
provi ded by sub-section (3) of Section 13-B of the Act’’. The H gh Court
confirmed the order passed by the Controller, Hoshiarpur

In S.L.P. (Civil) 17622 of 2003- Mohi nder Singh v. Gt Singh, the H gh Court
relied upon the decision of Punjab and Haryana Hi gh Court in Gvil Revision
No. 5586 of 2001-Prem Kumar Patel v. Inder Singh Giewal and O's. in which
it was held that:

(1) that the landlord is a Non-resident Indian
(ii) that the landlord has returned to India; and

(iii) that the | andl ord should be the owner of the property for the |ast
five years.

Once these three ingredients are proved, a nere prayer of the | andlord that
the tenanted prenmises is required for his or her own use, or for the use of
any one ordinarily living with the dependent on himor her, entitles

hi mMher to get the i medi ate possession of the property.
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Learned senior counsel for the appellant have vehenently urged that the
order for eviction of the tenant cannot be passed by the Rent Controller
under Section 13-B of the Act of 1949 unless it is found, as a fact, that
the landlord requires the suit accommodation for his or her use or for the
use of any one ordinarily living and dependent on himor her. The Rent
Controlling Authority could not have rejected the application for |eave to
contest the ejectnent proceedings without going into the nmerits of the case
inregard to the requirenment of the |andlord of the suit accommpdati on and
considering it on the touchstone of bona fide requirenent or genuine

requi rement of the landlord. It is urged that the | aw does not allow the
Rent Controller or the H gh Court to act nechanically on the application
bei ng moved by the | andlord and grant himrelief nerely because an avernent
is made in the petition of his requirenment of the suit accomodation. On
the other hand, it is urged by the |earned counsel for the respondent-

| andl ord that the very purpose of providing expeditious relief to the NR

l andl ord or ejectrment of tenant fromtheir suit acconmodati on with the
conditions inposed by the provisions of the Act itself, would be defeated
if the question of requirenent of the |andlord would be called upon to be
consi dered as bona fide requirenent, particularly so when the expression
‘*bona fide requirement’’ do not occur in Section 13-B of the Act. It is
cont ended that 't he absence of these words in Section 13-B and the other
restrictions inposed on-the NRI landlord is obviously to obviate the
difficulty of the | andlord by enabling himto get inmedi ate possession of
hi s prem ses which i's in-occupation of the tenant.

East Punjab Urban Rent Restricting (Arendnent) Ordinance 2000 (O di nance
No. 10 of 2000) was pronul gated and published in the Punjab Governnent
Gazette (Extraordinary), vide Notification No. 33/Leg/2000 dated 27th
Decenmber 2000. Later on the Ordinance was nmade Act No. 9 of 2001. The

rel evant provisions with which we are concerned in the present appeals, on
t he submi ssions made by the | earned counsel appearing for respective
parties are Section 13-B, and 19(2-B) which are re-produced bel ow al ong
with the Statenment of bject and Reasons of introductions of new
provi si ons: -

"The State Governnment had been receiving representations from various

N.R I.s individuals and through their associations highlighting the plight
of Indian residents returning to India after long years abroad. It was
represented that the NRI's having spent |ong years of their life abroad did
not find conditions congenial in their own country on their return either
to settle down or to take up any business. On account of rigid | ega

provi sions of existing Rent laws, the NRIs were unable to recover
possession of their own residential building fromthe tenants. Governnent
havi ng consi dered the situation had decided that the existing Rent
Legi sl ation viz. East Punjab Urban Rent Restriction Act 1949 shoul d be
amended to provide relief to NRIs to enable themto recover possession of a
residential or schedul ed building and/or one non residential building for
their own use.’

Section 13-B: Right to recover i medi ate possession of 'residential building
or schedul ed buil ding and/ or non-residential building to accrue to non-

resi dent Indian-(1) where an owner is a Non-Resident Indian and returns to
India and the residential building or schedul ed buil ding and/or-non-
residential building, as the case may be, let out by himor her, is
required for his or her use, or for the use of any one ordinarily living
with the dependent on himor her, he or she, nmay apply to the Controller
for i mmedi ate possession of such building or buildings, as the case may be:

Provided that a right to apply in respect of such a buil ding under
this Section, shall be available only after a period of five years
fromthe date of becom ng the owner of such a building and shall be
avai |l abl e only once during the Iife tine of such an owner.

(2) Where the owner referred to in sub-section (1) has let out nore than
one residential building or schedul ed building and/ or non-residentia
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building, it shall be open to himor her to nake an application under that
sub-section in respect of only one residential building or one schedul ed
bui | di ng and/or one non-residential building, each chosen by himor her

(3) Where an owner recovers possession of a building under this section, he
or she shall not transfer it through sale or any other means or let it out
before the expiry of a period of five years fromthe date of taking
possession of the said building, failing which, the evicted tenant my
apply to the Controller for an order directing that he shall be restored
the possession of the said building and the Controller shall nmake an order
accordingly.’

Section 19 (2-B) The owner, who is a Non-resident |ndian and who havi ng
evicted a tenant froma residential building or a schedul ed buil di ng and/ or
non-residential building in pursuance of an order made under Section 13-B
does not occupy it for a continuous period of three nmonths fromthe date of
such eviction, or lets out the whole or any part of such building from

whi ch the tenant was evicted to any person, other than the tenant in
contraventi on-of the provisions of sub-section (3) of Section 13-B, shal

be puni shabl'e with inprisonnment for a term which may extend to six nonths
or with fine which may be extended to one thousand rupees or both.

The anmendnent introduced inthe Act created a special class of NR

| andl ords and repose special right to themto recover innmedi ate possessi on
fromthe tenants occupying their prem ses provided, such prem ses were
required by them Section 13-B intends to provide i medi ate possessi on of
the accomodation to the NRI |andlord which is in possession of the tenant
if the landlord requires the sane forhis or her use or for the use of any
one ordinarily living with hin her and is dependent on himor her. Sub-
section (1) of Section 13-B postulates that the NRI -landl ord should be
owner of the building fromwhich he has asked ejectnent of the tenant. He
shoul d require the same for his or her use or for the use of anyone
ordinarily living with hinlher and i s dependent on himor her. He should be
the owner of that building for five years before he applied to the
Control l er for possession of such building. The right under Section 13-B of
i medi at e possession could be availed of only once during the life time of
such an owner/NRI |andlord. Sub-section (2) of Section 13-B gives a choice
to the NRI-landlord to sel ect one anpbng several others residential building
or schedul e buil ding and/ or non-residential building for the purpose of
eviction of the tenant fromthat premises. Residential building.is defined
in Section 2(g) to mean a building which is not anon-residential building.
Schedul ed building is defined in Section 2(h) of the Act which means a
residential building being used by a person engaged in one or nore of the
prof essi ons, nanely, |awers, architects, dentists, engineers, veterinary
surgeons, mnedical practitioners including practitioners of indigenous
systens of nedicine and who occupies the sane party for his business and
partly for his residence. Sub-section (3) of Section 13-B puts a
restriction on the landlord to deal with building of which he has taken
possession by virtue of the order passed under Section 13-B of the Act of
1949. Under this Section the owner who recovers the possession of the

buil ding by virtue of the order passed under Section 13-B shall neither
transfer it either by sale or by any other node nor he shall let it out for
the period of five years fromthe date he took possession of the buil ding.
In case there is a breach on the part of the owner who took possession of
the building, of any of the conditions, the tenant who had been-evicted
woul d be entitled to apply to the Controller for an order directing that
the tenant be restored back possession of that building and on such a
petition being noved, the Controller would pass an appropriate order. Apart
fromthe restriction which is inmposed by sub-section (3) of Section 13-B on
the landlord s right to deal with the building of which he took possession
under the provisions of Section 13-B, a further restriction has been

i nposed on the | andl ord under Section 19 (2-B) of the Act of 1949. Section
19(2-B) contenplates that when the order for possession is being passed in
favour of the owner-landlord under Section 13-B, he is required to occupy
the prem ses continuously for the period of three nonths fromthe date of
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eviction of the tenant. He is prohibited fromletting out the whole or any
part of that building fromwhich the tenant was evicted to any other person
except the tenant who had been evicted by virtue of the order passed under
Section 13-B. In contravention of these restrictions, landlord is liable
for a penal action and can be inmposed puni shment of inprisonment for a term
whi ch may extend to six nonths or with fine which nay extend to rupees one
t housand or with both.

The application of the NRI-1andlord for eviction of a tenant on the ground
of his requirenment under Section 13-B is to be disposed of in the manner
indicated in Section 18-A of the Act. The procedure and provisions show
that when an application is made to the Rent Controller and the sunmons

i ssued on the tenant, the tenant cannot contest that application of the
landlord for his eviction unless he obtains |eave to contest the
application under sub-section (5) of Section 18-A of the Act of 1949. Sub-
s. (4), (5, (6) and (8) of Section 18-A are re-produced bel ow

Sub-s(4): The tenant on whomthe service of sunmpns has been declared to
have been val idly nade under sub-section (3), shall have no right to
contest the prayer for eviction fromthe residential building or schedul ed
bui | di ng and/ or non-residential building, as the case may be, unless he
files an affidavit stating the grounds on which he seeks to contest the
application for eviction and obtains |leave fromthe Controller as
hereinafter provided, and in default of his appearance in pursuance of the
summons or his obtaining such | eave, the statenment nade by the specified

| andl ord or, as the case may be, the w dow, w dower, child, grand child or
the wi dowed daughter-in-law of such specified |andlord or the owner who is
a non-resident Indiian, in the application for eviction shall be deened to
be admtted by the tenant and the applicant shall be entitled to an order
for eviction of the tenant.

Sub-s(5): The Controller nay give to the tenant | eave to contest the
application if the affidavit filed by the tenant discloses such facts as
woul d disentitle the specified landlord or, as the case nay be, the wi dow,
wi dower, child, grand-child or w dowed daughter-in-law of such specified
 andl ord or the owner, who is a non-resident Indian from obtaining an order
for the recovery of possession of (the residential building or schedul ed
bui | di ng and/ or non-residential building, as the case nay be, under
(Section 13-A or Section 13-B).

Sub-s (6): Where leave is granted to the tenant to contest- the application
the Controller shall comence the hearing on a date not 1ater than one
nonth fromthe date of which | eave granted to the tenant to contest and
shal | hear the application fromday-to-day till the hearing is concl uded
and application decided.

Sub-s (8): No appeal or second appeal shall lie against an order for the
recovery of possession of any residential building or schedul ed buil ding
and/ or non-residential building as the case may be, nade by the Controller
in accordance with the procedure specified in this Section

Provided that the H gh Court may, for the purpose of satisfying itself that
an order made by the Controller under this section is accordance to |aw,
call for the records of the case and pass such order in respect thereto as
it thinks fit.

These provisions indicate that in order to obtain | eave to contest the
application of the landlord, the tenant has to file an affidavit taking the
grounds on which he wants to contest that application. If the affidavit
filed by the tenant discloses such facts as would disentitle the NRI-

| andl ord from obtaining an order for the recovery of immedi ate possession
the Controller would grant | eave to the tenant to contest landlord’' s
application for eviction. Once the leave is granted, the application is
required to be disposed of as per the procedure applicable to the Court of
Smal | Causes. The Controller is required to conmence the hearing within one
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nonth fromthe date on which the leave is granted to the tenant to contest.
The application shall be heard day-to-day till hearing is concluded and
application decided. The order to direct recovery of possession of the suit
accommodati on made by the Controller is not subject to appeal or the second
appeal . However, the H gh Court may call for the record of the case to
satisfy itself that the order passed by the Controller is in accordance
with | aw and may pass such order as it thinks fit.

The above provisions makes it explicitly clear that right to eject the
tenant, under Section 13-B, is available to that landlord only who has a
particul ar | egal status or character nanely, that he is non-resident |ndian
| andl ord, he is owner of the suit building for five years before he availed
of that right. The landlord has also to prove his requirenment in respect of
that buil di ng.

We nmay now take up the contentious issue relating to the standard of proof
required by the NRI" [andlord to prove his requirement of the accommpdation
fromwhich the ejectnment is asked for in the |ight of the rel evant
provi si ons inposing conditions on his enjoynent of the prem ses, possession
of which, to be obtained under Section 13-B of the Act of 1949.

The phrase ‘‘bona fide requirenent’’ or ‘‘bona fide need’’ or ‘‘required
reasonably in good faith’’ or ‘‘required ’, occur in alnpst all Rent

Control Acts with the underline |egislative intent which has been

consi dered and denpnstrated i nnunmerable tines by various H gh Courts as

al so by this Court, sone of which we would [ike to refer to. In Ram Dass v.
| shwar Chander, [1988] 3 SCC 131, it is said-that the bonafide need should
be genui ne and honest, conceived in good faith. It was also indicated that
the landlord s desire for possession, however honest it mght otherw se be,
has inevitably, a subjective element in it, and that desire, to becone a
‘requirenent’ in |aw nust have the objective el enent of a ‘need which can
be decided only by taking all the relevant circunstances into consideration
so that the protection afforded to a tenant is not rendered illusory or
whittled down.

In Bega Begum and Ors. v. Abdul Ahad Khan (dead) by LRs. And O's., [1979] 1
SCC 273 it was held by this Court ‘that the words ‘‘reasonabl e requirenent’’
undoubt edly postul ate that there nmust be an el enent of need as opposed to a
nere desire or wish. The distinction between desire and need shoul d

doubt| ess be kept in mind but not so to nmake even the genui ne need as
not hi ng but a desire.

In Surjit Singh Kalra v. Union of India and Anr., [1991] 2 SCC 87, a Three
Judge Bench of this Court has held as under

"The tenant of course is entitled to raise all relevant contentions as
against the claimof the classified | andl ords. The fact that there is no
reference to the words ‘bone fide requirenent in Section 14-B to 14-D does
not absolve the landlord fromproving that his requirenent is bone fide or
the tenant fromshowing that it is not bona fide. In fact every claimfor
eviction against a tenant nust be a bona fide one. “There is al so enough

i ndi cation in support of this construction fromthe title of Section 25-B
which states ‘‘special procedure for the disposal of applications for
eviction on the ground of bona fide requirenent’’

In Shiv Sarup Gupta v. Dr.Mahesh Chand Cupta, [1999] 6 SCC 222, this Court
whil e dealing with the aspect of bona fide requirement has said that in the
sense of felt need which is an outconme of a sincere, honest desire, in
contradistinction with a nere pretence or pretext to evict a tenant refers
to a state of mnd prevailing with the |andlord. The only way of peeping
into the mind of the landlord is an exerci se undertaken by the judge of
facts by placing hinself in the arncthair of the |l andlord and then posing a
qguestion to hinsel f-whether in the given facts, substantiated by the

| andl ord, the need to occupy the prem ses can be said to be natural, real

si ncere, honest.
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Fromthe aforesai d decisions the requirenent of the |andlord of the suit
accommodation is to be established as genui ne need and not a pretext to get
the acconmmmodati on vacated. The provisions of Sections 18-A(4) and (5)
concede to the tenant’s right to defend the proceedings initiated under
Section 13-B showi ng that the requirement of the landlord is not genuine or
bona fide. The legislative intent for setting up of a special procedure for
NRI |andlords is obvious fromthe | egislative intent which has been

del i berately desi gned maki ng distinction between the ordinary | andl ords and
speci al category of |andlords. The Controller’s power to give |leave to
contest the application filed under Section 13-B is restricted by the
condition that the affidavit filed by the tenant discloses such fact as
woul d disentitle the |andlord fromobtaining an order for recovery of
possession. It is needless to say that in the summary proceedi ngs the
tenant’s right to contest the application would be restricted to the
paraneters of Section 13-B-of the Act. He cannot w den the scope of his

def ence by relying on any other-fact which do not fall within the

par ameters of Section 13-B. The tenant’s defence is restricted and cannot
go beyond t he scope of the provisions of the Act applicable to the NR

 andl ord." Under Section 13-B-the landlord is entitled for eviction if he
requires the suit accommodati on for his or her use or the use of the
dependant, ordinarily lives with himor her. The requirenent would
necessarily to be genuine or bona fide requirenent and it cannot be said
that although the requirement is not genuine or bona fide, he would be
entitled to the ejectnent of the tenant nor it can be said that in no
circunstances the tenant will not be allowed to prove that the requirenent
of the landlord is not genuine or bona fide. Atenant’s right to defend the
claimof the landlord under Section 13-B for ejectnment would arise if the
tenant could be able to show that the landlord in the proceedings is not
NRI | andlord; that he is not the owner thereof or that his ownership is not
for the required period of five years before the institution of proceedings
and that the landlord s requirenent is not bona fide.

The legislative intent of expeditious disposal of the application for
ejectment of the tenant filed by the NR landlord is reflected fromthe
summary procedure prescribed under Section 18-A of the Act of 1949 which
requires the Controller to take up the natter on day-to-day basis till the
concl usion of the hearing of an application. The Legi sl ature wants the
decision of the Controller to be final and does not provide any appeal or
second appeal against the order of eviction, it is only the H gh Court

whi ch can exercise the power of consideration of the case, whether the
decision of the Controller is in accordance with law. Section 13-B gives
right of ejectnent to special category of landlord who is NRI (Non Resident
I ndi an); and owner of the prem ses for five years before action is
comenced. Such a landlord is pernitted to file an application for

ej ectment only once during his life tine. Sub-s. (3) of Section 13-B

i mposes a restriction that he shall not transfer through sale or any other
nmeans or | ease out the ejected prem ses before the expiry of the period of
five years fromthe date of taking possession of the said building. Not
only that, if there is a breach of any of the conditions of sub-section /(3)
of Section 13-B, the tenant is given a right of restoration of possession
of the said building. Under sub-section (2-B) of Section 19 the |andlord
has to take possession and keep it for a continuous period of three nonths
and he is prohibited fromletting out the whole or any part of such

buil ding to any other person except the evicted tenant and any
contravention thereof, he shall be liable for punishnment of inprisonnent to
the term which can be extended upto six nmonths. These restrictions and
conditions inculcate inbuilt strong presunption that the need of the

l andl ord is genuine. Landlord, after the decree for possession, is bound to
possess the accomodation. Landlord is prohibited fromtransferring it or
letting it out for a period of five years Virtually conditions and
restrictions inposed on the NRI |andlord nakes it inprobable for any NR

| andl ord to approach the Court for ejectnent of a tenant unless his need is
bona fide. No unscrupul ous |andlord probably, under this Section, would
approach the Court for ejectnent of the tenant considering the onerous
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conditions inposed on himby which practically he is deprived of his right
in the property not only as a |lessor but also as the owner of the property.
There is a restriction inposed even on the transfer of the property by sale
or any other manner. The restriction inposed on the |andlord by al
probability points to the genuine requirenment of the landlord. In our view
there are inbuilt protections in the relevant provisions, for the tenants

t hat whenever the |andl ord woul d approach the court he woul d approach when
his need is genuine and bona fide. It is, of-course, subject to tenant’'s
right to rebut it but with strong and cogent evidence. In our view, the
proceedi ng taken up under Section 13-B by the NRl |andlords for the

ej ectment of the tenant, the Court shall presune that |andlord s need

pl eaded in the petition is genuine and bona fide. But this would not dis-
entitle the tenant fromproving that in fact and in | aw the requirenent of
the landlord is not genuine. A heavy burden would lie on the tenant to
prove that the requirenment of the landlord is not genuine. To prove this
fact the tenant will be called upon to give all the necessary facts and
particul ars supported by docunentary evidence, if available, to support his
plea inthe affidavit itself so that the Controller will be in a position
to adj udi cateand deci de the question of genuine or bona fide requirenent
of the landlord. A nmere assertion on the part of the tenant woul d not be
sufficient to rebut the strong presunption in the |landlords’ favour that
his requirement of occupationof the premises is real and genuine.

We cannot subscribe to the subm ssion of the | earned counsel appearing for
the respondents/|andlords, that if the inquiry in the allegation of

| andl ord’ s need regardi ng the bona fide and genuiness is permtted, the

| egislative intent of imredi ate delivery of possession of the accommpdati on
owned by them woul d be defeated. Time and again this Court has |aid down
that legislative intent has to be ascertained according to plain | anguage
used in the enactnment and basic rule of statutory construction should be
preferred whi ch advances the purpose and object of ‘a |l egislation and not
which | eads to anomalies, injustice or absurdities. To refer sone, they are
K. P. Verghese v. Incone Tax O ficer, Ernakulamand Anr., [1981] 4 SCC 173;
Babaji Kondaji Garad v. Nasik Merchants Co-operative Bank Ltd., Nasik and
Os., [1984] 2 SCC 50 and Ravul u Subba Rao and Ors. v. Commr. of I|ncome-
Tax, Madras, AIR (1956) SC 604.

The gol den rule of construction is that when the words of |egislation are
pl ai n and unanbi guous, effect nust be given to them The basic principle on
which this rule is based since the words rust -have spoken as clearly to

| egi slatures, as to judges, it nmay be safely presumed that the |egislature
i ntended what the words plainly say. The legislative intent of the

enact ment may be gathered from several sources which is, fromthe statute
itself, fromthe preanble to the statute, fromthe statenent of objects and
reasons, fromthe |egislative debates, reports of conmittees and
comm ssi ons which preceded the legislation and finally fromall legitinate
and admi ssible sources fromwhere they may be all owed. Record nay be had
fromlegislative history and | atest |egislation also. But the primary rule
of construction would be to ascertain the plain |language used in the

enact ment whi ch advances the purpose and object of the/'legislation. No
doubt the legislative intent in enacting Section 13-B, is to provide for

i mredi at e possessi on of the acconmopdati on owned by the NRI but it cannot be
assumed that the legislature wants the NRI [andlord/ owner, to get the
possessi on of the accommodati on fromthe tenant even if he does not require
it and the need pleaded is proved to be a nere pretext to get the
accommodati on vacated. Had that not been the intention of the |egislatures,
the phrase ‘required’ by the NRI |andlord woul d not have been used in
Section 13-B. The classified | andlords are given the benefit of sumary
trial under Section 18-A of the Act. The summary trial is in two parts.
Sub-s. 4 provides that after the service of sunmpns the tenant has no right
to contest the prayer for eviction fromthe residential building, or
schedul e buil ding and/ or non-residential building as the case may be unl ess
he files an affidavit stating the grounds on which he seeks to contest the
application for eviction and obtains |eave fromthe controller as provided
in Sub-s. 5 of Section 13-B to contest the matter. If the tenant defaults




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

16

to appear in pursuance of sumobns or when he does not get |eave to contest,
the controller shall presune the statements made by the NRI in his petition
have been admitted by the tenant and pass an order of eviction. This
eventuality is contenplated when a tenant does not appear in pursuance of
the sunmmon issued and served or where the | eave to contest has not been
granted by the Controller. The second facet of the Section cones into
operation when the |leave to contest is granted by the Controller. Sub-s.

(6) of Section 18-A provides that the controller has to comence the
hearing of the petition not later than one nonth fromthe date on which the
| eave was granted to the tenant to contest and he has to hear the
application fromday-to-day till the hearing is concluded and the
application is decided. It is further provided that the procedure which
shall be followed in deciding the application would be as is being
practiced by Court of Snall Causes. No appeal or second appeal is provided.
Fromthe aforesaid, it is absolutely apparent that even when | eave woul d be
given to the tenant to contest, |egislatures have taken care of expeditious
di sposal of the petitionfor ejectment filed by the NRI landlord. Trial of
the issue of bona fide requirement of the landlord in the procedure
prescribed woul d not take nuch tinme and thus we cannot accept the argunent
that the phrase ‘“required’’ ‘used by the legislature in Section 13-B woul d
not mean bona fide or genuine requirenment and the Section has to be
construed as and when the allegation is made by the I andl ord of his need,

it is to be taken as gospel truth and the tenant’s right to defend on that
count is conpletely extinguished and gi ven a go-by. W do not think High
Court is right in holding that nmere prayer of the NRI |andlord that
tenanted premises is required by himor his dependent living with him
entails decree of eviction on the nere allegation of requirement and no

| eave to contest can be given in respect of cases which are covered by
various provisions restricting the right of the |landlord to deal with the
prem ses taken possession of by himin pursuance of the decree for eviction
passed by the Controller under Section 13-B of the Act of 1949. W hold
that allegations nmade by the NRI |andlord of his requirement shall be
presuned to be genui ne and bona fide unless rebutted by the tenant by

pl acenent of cogent and material facts and evi dence in support thereof at
the stage of ‘leave to contest’ before the Controller. W feel any other
interpretati on would conpletely whittled down and deny the tenant’s right
to show and prove that |andlord does not in fact, or in lawrequire suit
prem ses.

It is further contended that for according relief under Section 13-B of the
Act of 1949, it nust be proved by the NRI |andlord that he has permanently
returned to India or that his intentions are to permanently return to
India. The intention to permanently settle down in India should be read
into words ‘‘return’’ used in Section 13-B. The specific category of NR

| andl ord has been created by the Legislature with the intention to provide
relief to themwho are intending to settle down in India or take up

busi ness in India only. Learned counsel appearing for the |andl ords have
submtted that fromthe very definition of the NRI in Section 2(dd) of the
Act, it is not necessary for the NRI-landlord to permanently return to
India either for the purpose of his residence or for non-residentia

pur pose.

Definition of ‘*Non-resident Indian’’ (NRI) under the Act contenpl ates that
any person who is of an Indian origin, and who has settled either
permanently or tenporarily outside India for taking up enploynent; or for
carrying on a business or vocation outside India; or for any other purpose
in such circunstances as would indicate to stay outside India for an
uncertain period, would be a Non-resident Indian. Thus to be a NRI, it is
sufficient that a person of an Indian origin establishes that he has
permanently or tenporarily settled outside India for his business or on
account of his enploynent, or for any other purpose which would indicate
his intention to stay outside India for an uncertain period. Therefore, any
person who has gone out of India and tenporarily settled there for the

pur poses of undertaking certain course or degree of University would not be
a NRI because his stay could not be said to be for an uncertain period. A
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person to be an NRI, first should be of an Indian origin. The phrase
‘“‘Indian Origin'’ has not been defined in the Act of 1949. The dictionary
and in ordinary parlance phrase ‘‘origin’ refers to persons parentage or
ancestry. The person whose parent, grand-parents, or great-grand parents
were born in India and permanently resided in India would be an NRI for the
pur poses of the Act of 1949. It is not necessary that the person should be
a citizen of India and shifted to the foreign country or that because he
hol ds foreign passport he would not be NRI. In the appeals before us, there
is no challenge that the |andlords are not the NRIs within the nmeaning of
the Act because they do not have the Indian origin. Submssions of the

| earned counsel for the appellants is to bring the case within the four
corners of Section 2 (dd) and 13-B of the Act of 1949, it is necessary that
NRI has to return to Indiia permanently. We are unable to agree with the
interpretation of Section 2(dd) and 13-B sought to be placed by the |earned
counsel . Return to India could not be read as return to India permanently
with an intention to settle in India permanently. If we read the phrase
‘‘return to India’’ along with the definition of the ‘*NRI’’ under Section
2(dd) of the Act, it i's clear that the special category of |andlords NR
could al so be a person who has settled permanently outside India. Thus

per manent' resi dent outside |India being NRI can claimejectnent.

When we read Section 13-B along with the definition of the NRI it is
apparent that the person who is a permanently residing outside India can
al so cl ai m possessi on under Section 13-B of the Act. Al that is required
under Section 13-B/is that a NRI should return to India and claimthe

prem ses for his/her use or for the use of any dependent ordinarily living
with him There is no requirenent that he has permanently settled in India
on his return or he has returned to Indian with an intention to pernanently
settle in India. A NRl may require the acconmodati on for expansion of his
busi ness which he is carrying on-in other country or requires the
accommodation for his tenporary stay. Under Section 13-B, a NRI can al so
claimejectnment of the tenant fromthe prenises for the purposes of any

ot her person who is dependent on himand is ordinarily living with him

whi ch nmakes it clear that although-a NRI resides permanently in other
country, he could get the accommmodati on vacated for the need of his
dependent who ordinarily lives with-himand he intends to conme to India,
choosing it to be his pernanent abode. W do not find any substance in the
subm ssi ons nade by the | earned counsel that the words ‘‘return to India’
under Section 13-B of the Act denotes return to India permanently.

On the interpretation given by us and on a plain reading of the provisions,
once in a lifetime possession is given to a NR to get one building vacated
in a sumary manner. A Non-resident Indian landlord is required to prove
that:- (i) heis a NRI; (ii) that he has return to India permanently or for
the tenporary period; (iii) requirenment of the accommodati on by him or his
dependent is genuine and; (iv) he is the owner of the property for the |ast
five years before the institution of the proceedings for ejectment before
the Controller. The tenant’s affidavit asking for |eave to contest the NR

| andl ord’ s application should confine to the grounds which NRI' landlord is
required to prove, to get ejectnent under Section 13-B/of the Act. The
Controller’'s power to give |leave to contest the application filed under
Section 13-B circunscribe to the grounds and inquiry to the aspects
specified in the Section 13-B. The tenant would be entitled for |leave to
contest only if he makes a strong case to chall enge those grounds. Inquiry
woul d be confined to Section 13-B and no other aspect shall be considered
by the Controller.

In the light of interpretation given by us to rel evant provisions of the
Act of 1949 applicable to NRI |andlord we shall consider individual cases
of the appellants/tenants. W are confining our decision to the rel evant
grounds raised by the tenants in their affidavit filed seeking |l eave to
defend and al |l egati ons nade therein and the points urged before the Hi gh
Court.

SLP ¢ No. 17864 of 2003
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Bal dev Singh v. Moni sh Sai ni

In the facts and circunstances of the case, the Hi gh Court was right in

hol ding that the landlord is not required to prove that he would
permanently return to India. Fromthe available material on record it is
apparent that the tenant had not placed before the Controller the cogent
material in his affidavit or along with the affidavit to prove that the
landlord is in possession of reasonabl e suitable accommpdati on as owner, in
hi s possession, to indicate that |andlord s need was not genui ne and bona
fide. In this circunstance, we do not find any infirmty in the order
passed neither by the Controller refusing to grant | eave to contest nor by
the H gh Court dismssing the revision petition of the appellant.

SLP ¢ No. 19540 of 2003,
Laxm Kant v. Surjit Singh Channa,

In this matter the tenant has raised two contentions :- (1) that the

| andl ord i s not the owner of the suit acconmodation ; (2) that he is not a
NRI wi thin the neaning of the Act and has no intention to return to India,
resi de and work here. Leave has been granted by the Controller and after
consi deration of the evidence placed on record, a finding is arrived at
that the landlord is a NRI, he has returned to India and that he is the
owner of the premi ses for the last five years, and these findings were
confirmed by the High Court. We are not persuaded to take a different view
in the matter.

SLP ¢ 3989 of 2004
| nder Bhushan Khanna v. Virendra Kumar Bhall a.

In this matter, the landlord invoked Section 13-B of the Act of 1949 and
filed a petition claimng ejectnment of the tenant on the allegations that
he is a NRI as per the definition under Section 2(dd) of the Act. It is

al l eged by the landl ord that he was operated for triple by-pass surgery and
the cold climate of USA aggravated his health problenms and he wants to
settle in India along with his wife and for the sai'd purpose he wants the
suit acconmodati on, the portion of the prem ses being'let out to the tenant
whi ch contains the anenities of toilet, bathroometc., which 'were comon,
whi ch woul d hamper peaceful stay leading to |ack of privacy. The tenant
entered appearance and filed is affidavit as required under Section 18-A(5)
of the Act of 1949 contending therein that since the landlord was a citizen
of USA and not returned to India, hence, not covered under the definition
of NRI within Section 2(dd) of the Act. The landlord had sought the
possession only for the winter nonths and such requirenment cannot be called
shifting permanently to India as the part of the building in possession of
the landl ord has a separate municipal nunber and, therefore, it would be an
i ndependent building, different than the portion given to the tenant.

Besi des this, he possessed three big roons, kitchen and verandah therein in
a building and the |l andlord does not require the portion of the building
which was let out to the tenant. The Controller on the basis of the
passport found the landlord to be a NRI. The Controller held the need of
the landlord to be genuine. Aggrieved by the decision of the Controller the
appel lant/tenant filed a civil revision petition in the H gh Court of
Punj ab and Haryana. The Hi gh Court dismissed the civil revision petition
hol ding that the site plan produced by the landlord clearly showed the
tenanted preni ses and premnises in possession of the |landlord as one
bui Il ding and the need of the landlord is genuine as he would require the
entire prem ses for his own use; that the landlord is a NRI within the
nmeani ng of Section 2(dd) of the Act. It is nowhere stipulated in the Act
that the NRI |andl ord nmust occupy the premses for all the 12 nonths of the
year or he nust go back to India permanently.

On these findings arrived at by the two courts below, we hardly find any
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scope to interfere with in an appeal
SLP ¢ No. 4566 of 2004
Shangara Singh v. Mal ki at Si ngh

Upon notice to the application for eviction the tenant/appellant has filed
an affidavit seeking | eave to contest as required under Section 18A(5) of
the Act. The affidavit of the appellant has raised the foll owi ng objections
:- (1) that the respondent has been a citizen of England and hence could
not invoke section 13-B of the Act w thout prior permssion of the Centra
Covernment; (2) that respondent has not returned to India permanently as he
has cone to India after getting visa fromthe United Ki ngdom and coul d not
l[ive in India after the expiry of visa; (3) that respondent does not
require the shop in dispute for his personal use and he al ready owns siXx

ot her shops. Moreover, the-landlord has not disclosed other conmercia

pl ots and property, which he owns. The Controller has, on facts found that
the landlord is a NRI -and has returned to India. The Controller held that
the fact of bona fide requirenent is not required to be proved by the

| andl ord." The revision preferred by the tenant challenging the order of the
Control | er _has been di sm ssed by the Hi gh Court in limne and it was held
that although the | andl ord does not give the specific nature of business
intended by himto set up in India after the settlenment that woul d not be
fatal to his claim The learned judge has explained the anbit and the
expanse of the requirenent of the proof of bona fide need for the purposes
of Section 13-B of the Act of 1949 and poi nted out that the bona fide

requi renment of the prenises would be proved once the statutory conditions
were fulfilled, unless and until, the tenant brought on record such facts
whi ch might show that ejectnment petition |lack bonafide. It has al so been
held that in-built safeguards provided under the Act are sufficient enough
to check the bonafide requirenent. We do not find any infirmty in the
reasoni ng adopted by the | earned Judge of the Hi gh Court nor perversity on
facts to interfere with the order of the H-gh Court.

SLP ¢ No. 4383 of 2004
Ashok Kapoor v. Snt. Harbans Kaur ‘and Anr.

The I andl ady (Snmt. Harbans Kaur) along with her son (Satbir Singh) have
presented the ejectnment petition before the Controller, Ludiana by making
avernents that the tenant is bound to surrender the i mediate possession of
the suit property to them The |andl ords have clainmed the status of the NR
as per definition under Section 2(dd) of the Act. The ej ectnent has been
sought for on the grounds:- (1) that they want to settlein India; (2) that
the son is dependent on the |and | ady and wants to establish his business
at Ludhiana; (3) that the land | ady has no residential house at Ludhiana
except sone portion of the property No. 3-H, Sarabha Nagar, Ludhi ana which
is not sufficient for the accommvodati on of the land | ady. The tenant, after
noti ce has entered appearance and al so has filed an affidavit seeking | eave
to contest the petition alleging therein that the respondents are neither
permmanently nor tenporarily settled outside India; that the | andl ords have
not specified as to how much premi ses would be required for residentia
purposes and for non-residential purposes; that the |andlords are in
possessi on of nore that 2500 Sqg. Yds. of property bearing No. 4-H situated
at Sarabha Nagar, Ludhiana; that another son of the |and |l ady and the
brother of Satbir Singh, viz., Harbhajan Singh has al ready got a decision
in his favour by the Court of Rent Controller in which the ejectnent order
has been passed agai nst another tenant-Ml kiat Singh, in relation to
property No.4-H and, therefore, need is not genuine and the | andl ords are
m susing the provisions of the Act. The Controller has declined the prayer
to contest the petition on the findings of fact that the docunents on
record clearly show that the |l andlords are the NRI's; that she is the owner
of the property for nore than |ast five years and since the possession of
prem ses No. 4-H has not been delivered, the respondents could file a
petition for ejectnent of the appellant/tenant under Section 13-B of the
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Act. The Hi gh Court has found that decree in regard to House No. 4-H has
been passed in favour of Harbhajan Singh, the other son of the |and | ady
and, therefore, it cannot be said that the suit prem ses (No.3-H) is not
required by landlords and the same could be got vacated for the bona fide
use and occupation of the brother, i.e., Satbir Singh. W find that in
another suit since the decree is passed in favour of Harbhajan Singh, the
ot her son of the |andlady on his bona fide need, there is no inpedinent in
passi ng decree for possession of House No.3-H for the bona fide need of
Sat bir Singh and the |and | ady.

SLP ¢ No. 24572 of 2003
Mal ki at Si ngh v. Harbhaj an Si ngh and Anr.

In this appeal the appellant is a tenant in the small portion nmeasuring

25" X140' in the property bearing No. 4-H situated at Sarabha Nagar

Ludhi ana and Harbhaj an Singh along with his brother Satveer Singh are the
owner -l andl ords of the suit property. Harbhajan Singh along with his nother
(proforna plaintiff) have i nvoked Section 13-B of the Act and presented the
ej ectment _petition before the Controller, Ludhiana for ejectnment of the
tenant alleging that he isthe owner of the property which was | et out by
his nother on behalf of himto the tenant; that he is a Non Resident Indian
under the Act. He requires the accommpdation for the residential purpose
and also to start hi's business. After service of notice the tenant

appel lant filed an/affidavit seeking |leave to contest as required under
section 18-A(5) of the Act on the ground that he is residing in the snall
portion of the suit property and the mmjor portion of the property
nmeasuri ng 2500 sq. yds. is in absolute possession of the respondent-

| andl ord and therefore respondent is having the possession of the
accommodati on, which is sufficient to satisfy his need and that the need
clainmed is neither genuine nor bona fide; that he is not the NR I

The Controller has declined the prayer of the tenant-appellant and directed
hi mto hand-over the possession of the property in question. The need of
the I andl ord has been found to be genuine and bona fide as landlord is in
possessi on of only portion of House No. 4-H and he wants to settle near his
not her in that house. On consideration of the docunent the Controller has
found the landlord to be a NR I. landlord. The H gh Court has accepted the
findings arrived at by the Controller and dism ssed the suit.

The I andl ord’ s genui ne need of the suit accommodation is found correct by
the two Courts and not hi ng has been brought to our notice to take a
different viewin the matter. In the affidavit seeking | eave to defend,
except a bare allegation that the |andlord s need i's not genuine, no other
mat eri al has been placed to rebut the presunption which arises in favour of
the |l andl ord of his genuine and bona fide requirenent of the acconmopdation

SLP ¢ No. 17622 of 2003
Mohi nder Singh v. Gt Singh

The tenancy in this appeal is of a garage which was rented out to the
appel l ant. The respondent-landlord is a pensioner in Britain. He has filed
a petition for ejectnent invoking the provisions of Section 13-B of the
Act, alleging that he is a NRI.; that he requires the property for his
own use and for the use of his fanmly nenbers. He has alleged that he and
his fam |y menbers cane to India permanently and wanted to settle here;
that he has not invoked Section 13-B for eviction of any other building and
that he shall follow every requirenent as contenplated to be foll owed by
the NRI -l andl ord. The tenant-appellant has entered appearance and filed his
affidavit seeking | eave to contest on the ground that the landlord is not
the owner of the disputed prem ses; that the landlord is not NRI; that the
prem ses is a non-residential prem ses and could not be vacated for

resi dential purpose; that the suit acconmpdation is not required genuinely
and that the | andlord has nmoved the petition for eviction with ulterior
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notive to sell the property only.

Vi de order dated 8.2.2002, Controller has granted | eave to contest. After
trial the Controller has found that the tenant hinself admtted the

owner ship of the disputed prem ses of the landlord; that the Landlord is a
NRI within the neaning of Section 2(dd) of the Act of 1949. The need of the
| andl ord of the suit accomodation for personal use is held to be genuine
as there is no suitable accommodation available for the landlord s use in
the sane locality. The High Court has dismissed the revision summrily at
the notion stage. The Hi gh Court has held that it is immterial as to which
category of building and for what purpose that building is sought to be
evicted as the Act stipulate that a NRI landlord can file application for

ej ectment of any type of building, whether residential or non-residentia
for any of the purpose i.e.; for residential use or for non-residentia

use. The High Court has held that there is a presunpti on of bona fide
requirement exist as-in favour of the landlord. The H gh Court further held
that the bona fides of his claimare not open to challenge as there are in-
built safeguards provided in the Act itself.

After going through the record we do not find that the tenant has produced
any material along with his affidavit whereby he could said to have
rebutted the presunption in favour of the Iandlord of his bona fide

requi rement and thus the two courts have rightly rejected his assertion
that the need of the landlord is not genuine or bona fide. Section 13-B
permts ejectnent of atenant fromthe residential or non residentia

prem ses or fromthe schedule building if the NRI requires it for his or
for the use of his dependent. Section 13-B does not postulate that the NRI-
[ andl ord cannot seek ejectnment of a non-residential building if the

requi rement of the landlord is for residential purpose. Having considered
all the facts of the case, this Court does not feel it necessary to
interfere with the order passed by the H gh Court.

SLP ¢ NO. 17039 of 2004
Jogi nder Singh v. Tarsem La

The tenanted premises in this appeal consist of one /'shop on the ground
floor and a residential flat on the first floor. The | andl ord has invoked
Section 13-B of the Act and presented the ejectnent petition before the
Controller on the allegations that the tenant is bound to surrender

i medi at e possession of the disputed prem ses as he wants to settle in

I ndia and hence requires the prem ses for his use as well as for the use of
his wife who is residing with himand is dependent upon him The comercia
prem ses will be utilized by himfor starting his business jointly with his
wife. He has clainmed the status of the NRI as per definition of Section
2(dd) of the Act of 1949. The tenant has entered appearance and filed an
affidavit. He has denied the ownership of the |andlord regarding the

di sputed prem ses; that a single petition for ejectnent of the non-
residential prem ses and residential premises is not nmintainable; that the
| andl ord-respondent is not a NRI; that the need of the respondent is not
bona fide as he is the owner and is in possession of a shop situated on
northern side of the building in dispute wherefromhe is running the

busi ness of a dry-cleaner in the name and style of ‘‘New Bharat Dry
Cleaners’’. The Controller has held that the landlord is the owner of the
suit premises and that he is a NRI under Section 2(dd) of the Act. The
Control l er has also recorded the finding that the entire suit prem ses was
under one tenancy as it was let out on the rent of Rs. 60 per nonth. On the
basis of the Sale Deed dated 19.1.1987 Controller has held that the

| andl ord owns suit prem ses nore than five years fromthe date of
presentation of the petition. Considering these aspects, the Controller
refused to give permission to contest the petition filed by the |andlord.

In the High Court it has been urged that the rent of the denise prenises
has been taken on two separate rent notes and therefore the conmmon petition
for ejectment of two tenanted prem ses was not naintainable. It is also
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urged that the landlord is not a Non-resident Indian and therefore can not
take advantage of Section 13-B of the Act of 1949. It is also contended
that the landlord is not the owner of the prenises. The Hi gh Court has
recorded its finding that the two premnmi ses were taken on a rent for Rs. 60
per month in the year 1960 and thus the tenant cannot raise the question
that the | andl ord cannot file the ejectnment proceeding of the entire

prem ses as a single unit. The H gh Court relied on the Sal e Deed of the
suit premises for finding that the landlord is the owner of the prenises
for nore than five years. The contention that the appellant-landlord is not
a NRI has been rejected on the basis of the passport issued by the United
States of America which reveals that the birth place of the landlord is
India and he is shown to be a citizen of USA. No other question was urged
before the H gh Court. The Hi gh Court has upheld the decision of the
Control |l er whereby the | eave to defend was rejected. The findings recorded
by the Controller and that of the Hi gh Court are based on the nateria

pl aced on record and no case is nmade out before us to interfere.

SLP ¢ No. 4204-05 of 2004.
Kasturi Lalv. Avtar Singh

The | andl ord-respondent, in this appeal, is a British citizen. He has filed
a petition invoking the provisions of Section 13-B of the Act of 1949, by
maki ng averments that the suit accommodation is required by himto run the
busi ness of electric goods; that due to advance age and cold climate in
Engl and, he is not keeping good health; ‘and that doctors have advised him
to live in India. He has also stated that |ater on he intends to denolish
the entire building and wants to re-construct it according to his needs.
Upon notice, the tenant-appellant has filed an affidavit contending therein
that the | andl ord must furnish a prim facie proof that he wants to shift
to India permanently by surrendering the citizenship of UK as well as the
I nsurance Card, nedical facilities and other amenities which have been
provided to himin Britain; that the I'andl ord has not come to India with
his conpl ete bag and baggage; that the respondent-I|andl ord has suppressed
the fact about his other properties inthe city; that the | andl ord has
previously filed a suit for ejectment invoking general provisions of the
Act which has been dism ssed. The Controller has declined to grant |eave to
contest the petition. The Controller had found as a fact that respondent
was non resident Indian and al so the owner of the property in suit for nore
than five years. The Controller has recorded the finding of his.intention
to return back to India and consequent thereof |eave to contest the
application filed by the appellant was rejected. Aggrieved thereof, the
tenant preferred a revision petition before the H gh Court. He has
contended before the Hi gh Court that there is no evidence on record that
the appellant shall shift to India or has intention toreturn to-India as
the landlord is a British citizen and has taken no steps to settle
permanently in India. It is also urged before the H gh Court that 'as the

| andl ord has expressed his wish to re-construct the building after
denolition according to his needs, no order for ejectnent could be passed
as that is not the ground available to the | andl ord under Section 13-B of
the Act. The H gh Court has held that the assertion-of the |landlord that he
wi sh to reside permanently in India on the basis of the allegations made in
the petition for ejectnment are reliable. It is further held by the High
Court that there is no bar under the Act so as to deny the landlord the
right of re-constructing the building according to his needs. W do not
find any infirmty in the reasoning of the H gh Court. As per provisions of
Section 13-B, what is required to be proved by the landlord is his

requi rement of the building. There is no prohibition for the landlord from
reconstructing the building according to his needs so | ong as he does not
breach any of the conditions required to be fulfilled under the law. The
requi renent of the landlord can be to get the accommpdati on vacated and
nake it according to his needs. W do not find any substance in the appeal
It is accordingly dismssed.
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The tenant has filed an affidavit seeking |l eave to contest on the grounds:
(1) that the application filed by the | andl ord under Section 13-B of the
Act is not maintai nabl e under Section 10 of the CPC, (2) non-joinder of the
necessary parties as respondent has not been the sole owner of the
property; (3) that application has been filed through an attorney; (4) that
the owner/l andl ord has sufficient accommpdation in his possession and he
has a property in Village Danonda. In the affidavit filed by the tenant the
particul ars have not been specified. The other proceedi ngs whi ch have been
taken up by the landlord for ejectnent under the general provisions of the
Act, would not bar the proceedi ngs taken up under the special provision
connected with the welfare of the NRI. The ownership of the said premni ses
has been established by the landl ord on the basis of the docunents produced
and even assuring that thelandlord was the sole owner of the property in
di spute, there is no bar for himto take up the proceedi ngs under Section
13(B) of Act. The Hi gh Court has upheld the order passed by the controller
and held that the landl ord/ respondent is the owner of the property for
nore than the five years and that it is not necessary for an NRl to
personal 'y cone and file the petition; and that if the petitionis filed
through an attorney and the NRI cones later, requirenent of Section 13-Bis
satisfied. There are no particulars given about the other properties held
by the landlord and in the absence of cogent material placed before the
Controller as to the other properties alleged to have been held by the

| andl ord, the burden placed on the tenant to rebut the presunption that the
need of the landlord is genuine and bonafide, woul d not stand di scharged
and thus there is no ground to interfere with the decision of the High
Court.

In view of the discussion held above, we find no nerit in the above appeal s
preferred by the tenants and they are accordingly disnissed. However, in
the circunstances of the case, parties shall bear their own costs.




