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I ncome-tax Act (11 of 1922), s. 66(2)-Partner of one firm
al so partner in assessee-firmWether all the Partners of
first firm are partners of the assessee-firmlf a
substantial question of |aw

HEADNOTE

The assessee-firm consisting of 14 partners, applied for
regi stration under s. 26A of the |Income-tax Act, 1922. One
G who was a partner of the assessee-firm was also  partner
of another firm the Ferozepore firm The Ferozepore firm
consi sted of 8 partners who had agreed that if any work was
carried on by any one of themwth others the profits and
| osses arising out of that work would be divided anongst al
the partners in proportion to their shares in that firm _In
the course of the proceedings for the registration of ~the
assessee-firmall its partners had stated before the I'ncone-
tax Officer that Gwas a partner in the as firm not in his
i ndi vidual capacity but on behalf of the Ferozepore firm
It was found by the Incone-tax O ficer that the capital of
the assesseefirmwas supplied by G who had taken the anount
fromthe Ferozepore firm and, that the assessee-firmwas to
carry on the sane kind of business as the Ferozepore firm
The Incomtax Oficer rejected the application for the
reason that 'in reality it was not G but the Ferozepore firm
that was the partner of the assessee-firmand consequently,
the assessee-firmwas illegally constituted because : (i)
Ferozepore firm could not legally be a partner in the
assessee-firm (ii) the total nunber of partners of the
assessee-firm would then be 21; and (iii) the individua
shares of the partners of the Ferozepore firm were not
specified in the partnership deed of the assessee-firm The
Appel |l ate Assistant Comm ssioner, on appeal, reversed that
order, holding that G was a partner of the assawfirmin his
i ndividual <capacity and not as a representative of the
Ferozepom Am and that the effect of his agreenent to share
his profits and | osses in the assessee-firmw th the other
partners of the Ferozepore firmwas only to constitute a
sub-partnership between G and the other partners in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

Ferozepore firm in respect of the share of G in the
assessee-firm The Appel |l ate Tribunal upheld the order of
the Appellate Assistant Comm ssioner on the short ground
that there was no nerit in the appeal in view of certain
decisions cited by it, and also disnmssed the application
under s. 66(1) to refer to the H gh Court four questions of
| aw. The Commi ssioner preferred a petition before the Hi gh
Court under s. 66(2) for directing the Tribunal to refer the
qguestions; (1) whether Gwas a partner of the assessee-firm
in his individual capacity or representing the partners of
the Ferozepore, firm and (ii) whether the Ferozepore firm
was a sub-partnership; but the High Court dismssed the
application holding that the questions of law were well
settl ed.

In appeal to this Court, it was contended that : (i) under
the circunmstances, Gwas a partner of the assessee-firm not
in his individual capacity but-on behalf of the Ferozepore
firm A(ii) the Hgh Court held that there was a sub-
partnershi'p on the erroneous assunption that the: Ferozepore
firm canme into existence -after the assessee-firm was
constituted; and since a sub-partnership can be entered into
only after a partnershi p was constituted, there could be no
sub- partnershi p between the menbers of the

177

Ferozepore, firm 'and (iii) as a question of |law arose out
of the order of Tribunal, the H gh Court was bound to cal
for a statenment of case.

HELD : (per Sarkar and Bachawat, JJ.) on the materials on
record, the Appellate Tribunal was entitled to come to the
conclusion that G and not the  Ferozepore firm was the
partner in this assessee-firm{181 D E

Conmi ssi oner of Incone-tax v. Sivakasi Match Exporting. Co.
[1964] 8 S.C.R 18, followed.

(ii) The question whether there was a sub-partnership
bet ween the nenbers of the Ferozepore firmin respect of the
share of Gis not materail, because, assum ng that there was
no sub-partnership, the nmenbers of the Ferozepore firm did
not becone partners in the assessee-firmby virtue of the
cl ause which only regulated the relationship of the partners
of the Ferozepore firminter se and created —a partnership
between themin respect of the share of Gin the assessee-
firm [183 B-D

Conmi ssioner of Income-tax v. Bagyal akshm & Co. [1965] 2
S.C.R 22, foll owed.

(iii) Though a question of |aw arose out of the order of
the Appellate Tribunal, since it was not —a substantia
guestion of law and the answer to the question was self-
evident, the H gh Court was not bound to require the
Tribunal to refer the question. [184 D

Per Midhol kar, J. (dissenting) : The nain question /which
arose in the present cast was whether in the circunstances
of the case, the assesseefirmwas registrable under s.. 26A
Ascertai nment of the |egal effect of &wme circunstances would
be a question of law. The Appellate Assistant Comm ssioner
and the Tribunal had not considered the question whether the
application for registration reflected the true position as
regards the real partners in the assessee-firm The
reasoning of the Appellate Assistant Conmi ssioner was
pertinent only to a case of sub-partnership, and the
Tribunal nerely referred to certain decisions and disn ssed
the Departnment’s appeal. Since the finding of the Appellate
Assi stant Comm ssioner and al so of the Tribunal was arrived
at by ignoring the relevant facts found by the I|ncone-tax
Oficer, the finding was vitiated by an error of |aw The
Hi gh Court has also conmitted an obvious error as to when
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the Ferozepore firmwas constituted and that error has |ed
to the further error that the Ferozepore firm was sub-
partnership in relation to the assessee-firm Myreover the
decisions in Conmm ssioner of Income-tax v. Sivakasi Match
Exporting Co. [1954] 1 S.C.R 18 and Conmi ssi oner of | ncone-
tax v. Bagyal akshm & Co. [1965] 2 S.C R 22 do not apply to
the facts of this case, because, the observations in those
cases are based on the fact that the person adnmitted as a
partner in the firmseeking registration was adnitted as an
i ndi vidual, whereas in the present case one of the partners
of the firmseeking registration was a partner in his re-
presentative capacity. Thus the question in the instant
case was a substantial question of |aw which has not been
settled. Therefore, the Hi gh Court should have directed the
Tribunal to refer the question. [188 H, 190 H 189 H, 188 A-
B; 192 B-DO

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal No. 605 of 1963.
Appeal by special leave fromthe judgnment and order dated
the January 24, 1961 of the Punjab H gh Court in Income-tax
Case No. 16 of 1956.
Niren De, Additional Solicitor-General, Gopal Singh and R
Sacht hey, for the appellant.
178
Bi shan Narain, O C. Mathur and J.  B. Dadachanji, for the
respondent .
The Judgnent of Sarkar and Bachawat JJ. was delivered by
Bachawat J. Midhol kar J, delivered a di ssenting Qpinion.
Bachawat, J. This appeal by special |eave is froman order
of the Punjab H gh Court rejecting an application by the
Commi ssioner of Incone-tax Punjab under S. 66(2) of the
I ndi an I nconme-tax Act, 1922. On April 21, 1953, 14 partners
of the firmof Messrs. Chander Bhan Harbhajan Lal of Rupar
(hereinafter referred to as the assessee firm constituted
under the instrument of partnership dated Decenber '5, /1952,
applied to the Incone-tax Officer, Project Circle, /Anbala
for registration of the firmunder s. 26-A of the |Indian
I ncome-tax Act. It may be. nentioned at this stage that
there was another firmof the name of Chander Bhan & Co., of
Ferozepore (hereinafter referred to as the Ferozepore firnj,
consisting of 8 partners and constituted under a deed dated
June 14, 1952, which provided inter alia:
"If any one of the executants enters into
busi ness individually or along wth another
person all the partners of the firmshall be
entitled to the profit and liable for  the
| oss, accruing fromthat business according to
the shares hereinbefore nmentioned."
One Gosai n Chander Bhan was a partner of both
the assessee firmand the Ferozepore firm In
course of proceedings arising out of the
application for registration of the assessee
firmunder s. 26-A, Harbhajan Lal, one of its
partners, stated on January 30, 1954 :
"l Harbhajan Lal son of Shri Ram Chand of
Rupar solemmly declare that firmMs. Chander
Bhan Har bhaj an Lal consisted of 14 partners as
ment i oned in the return and deed of
partnership. Gosain Chander Bhan was partner
not in his individual capacity but on behalf
of the firmMs. Gosain Chander Bhan and
Conpany Ferozepur having about six partners.
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Q her partners are partners in their
i ndi vi dual capacity.’
It seenms that other partners of the assessee firm nade
simlar statenents on February 27, 1954.
The capital of the assessee firmwas supplied by Gosain
Chander Bhan. It appears that Gosain Chander Bhan had taken
the capital fromthe Ferozepore firm and the anount was
shown as an itemin his accounts with the Ferozepore firm
179
By his order dated February 27, 1954, the Incone-tax Oficer
rejected the application under s. 26-A. He held that (1)
the deed dated Decenber 5, 1952 did not specify the date of
the constitution of the assessee firm (2) sonme of the
parties to deed having no experience in the business of the
firm were not really partners therein, and the nunmber of
partners in the firmhad been artificially increased with a
view to reduce the taxable liability; (3) the firmwas not
genui ne, ~as it had no banki ng account, did not possess the
i ncome-t ax clearance certificate, did not notify its
constitution to the P.WD., and paynents were received from
the P.WD. in the name of Harbhajan Lal. On appeal, the
Appel | ate Assi stant Comm ssioner, Anbal a Branch,. set aside
all these findings of the Incone-tax Officer. The correct-
ness of the decision of the Appellate Assistant Comm ssioner
on! these points is nolonger challenged.
The Incone tax Oficer so held that thought the deed
dated Decenber 5, 1952 stated that Gosain Chander Bhan was
the partner having 6/16th share, in reality the Ferozepore
firm was the partner of the assessee firm having 6/16th
share therein and consequently, the assessee firm was
illegally constituted, because (1) the Ferozepore firmcould
not legally be a partner in the assessee firm (2) the tota
nunber of partners of the assessee firmwas 21; ‘and (3)
nor eover, the individual shares of the eight partners of the
Ferozepore firm were not specified in the deed dated
Decenmber 5, 1952. On these findings, the Incone-tax Oficer
rejected the application 'Under 's. 26-A. On appeal, the
Appel | ate Assistant Commi ssioner set aside these findings,
and held that CGosain Chander Bhan was the partner of the
assessee firm in his individual  capacity and not as
representative of and on behalf of all the partners of the
Ferozepore firm He held that CGosain Chander Bhan  had
nerely agreed to share his profits and losses in the
assesses firm wth his other partners of the Ferozepore
firm that such an agreenent did not nake the other partners
of the firm partners in the assessee firm and the effect
of the agreement was to constitute a sub-partnership only.
On further appeal, the Incone-tax Appellate Tribunal, Delh
Branch, upheld these findings of the Appellate Assistant
Conmi ssioner, and held that those findings were supported by
the decisions in Commissioner of Incone-tax v. - Messrs.
Agardi h Colliery(1l) and Conmi ssioner of Income-tax v. | Laxmi
Tradi ng Conmpany(2). The Conmi ssioner of I|ncone-tax, ' Punjab
then applied to the Appellate Tribunal under s. 66(1) of the
I ndi an | nconme-tax Act
(1) A 1.R 1955 Patna 225. (2) [1953]24 1.T.R
173.
180
requiring the Tribunal to refer the follow ng questions to
the Punjab H gh Court:
"1. Wether the Incone-tax Appellate Tribuna
was right in applying the decision of the
Patna High Court in the case of Comni ssioner
of Income-tax versus Ms. Agardih Colliery
Conpany and of the Punjab High Court in the
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case of Commi ssioner of |ncome-tax versus
Lakshm  Tradi ng Conpany to the facts of this
case.

2. If the answer to question No. 1 is in
affirmati ve whether the rulings noted above
| ay down a correct |aw

3. Wiether there is any material to show that
there was a sub-partnership forned by Gosain
Chander Bhan with other persons at Ferozepore.

4. Whet her in the circunstances of the case
the correct status-of the assessee was firmor
associ ation of per sons and whet her

regi stration under section 26-A of the Indian
I nconme-tax Act could be allowed in this case."
By its _order dated Septenber 5, 1955, the
Tri bunal rejected the application, and held
that the questions were concluded by judicia
deci si ons and no useful purpose will be served
by referring themagain to the H gh Court. On
Sept enber 18, 1956, the Conmi ssioner of
I'ncome-tax _applied tothe Punjab High Court
under s. 66(2) of the Indian Inconme-tax Act
for an-order directing the Tribunal to refer
the aforesaid questions to the Hi gh Court, At
hearing of the application before the
Hi gh Court, Counsel for the Conm ssioner of
I ncome-tax gave up questions Nos. 2 and 4, and
submitted that the follow ng two questions of
| aw arose for decision
"(a) is there any material on'the record to
support the finding that Gosain Chander Bhan
was the real partner of the assessee firm and
is not a partner in a representative capacity
representing all the partners of CGosai n
Chander Bhan and Conpany of Ferozepore, and
(b) whether the present is a case of sub-
partnership to which the two cases referred to
in the order by the Tribunal apply ?"
By its order dated January 24, 1961, the Hi gh Court
di smissed the application, and held that the questions of
law were well settled. The Conm ssioner of Incone-tax now
appeals to this Court by special |eave.
181
Counsel for the appellant contended that all the partners
of the Ferozepore firmwere the partners in the assessee
firmhaving, regard to (1) the fact that the capital of the
assessee firmwas secured by Gosai n Chander Bhan from the
Ferozepore firm (2) the clause in the deed of | partnership
dated June 14, 1952 under which all the partners of the
Ferozepore firmwere entitled together profit and liable for
the loss in respect of the share of Gosain Chander Bhan in
the assessee firm and (3) the statenent of Harbhajan La
and other partners of the assessee firmthat CGosain Chander
Bhan was a partner in the assessee firmnot in his indivi-
dual capacity but on behalf of the Ferozepore firm W —are
unable to accept this contention. The real question before
us is whether any substantial question of |aw arises out of
the order of the Tribunal. W think that no such question
ari ses. The deed dated Decenber 5, 1952 clearly stated that
CGosain Chander Bhan and 13 other parties to the deed were
the partners of the assesee firm On the face of the deed,
it does not appear that Gosain Chander Bhan was a partner in
a representative capacity on behalf of the Ferozepore firm
or that the Ferozepore firmwas the partner in the assessee
firm On the mterials on the record, the Appellate

t he
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Tribunal was entitled to come to the conclusion that Gosain
Chander Bhan and not the Ferozepore firmwas the partner in
the assessee firm

The capital of the assesses firmwas supplied by Gosain
Chander Bhan. Gosain Chander Bhan in his turn had taken the
amount of the capital fromthe Ferozepore firm but there is
no evidence to show that he took the noney otherw se than in
his individual capacity. The clause in the partnership deed

constituting the Ferozepore firmto the effect that all the
partners of the Ferozepore firmare entitled to the profits
and liable for the |osses accrued in the share of Gosain

Chander Bhan in the assesses firmmy show that there is a
partnership between Gosain Chander Bhan and other partners
of the Ferozepore firm.in respect of the share of Gosain
Chander Bhan in the profits and | osses of the assessee firm
This partnership, if any, between the nmenbers of the
Ferozepore firm does not make the Ferozepore firma partner
in the assessee firm ~ The Ferozepore firmis not a party to
the agreenment of partnership constituting the assesses firm
CGosain Chander Bhan in his individual capacity could legally
be a partnerin the assessee firm and the fact that he
secured the capital fromthe Ferozepore firm or that he
entered into a partnership with the other nenbers of the
Ferozepore firmin respect of his share in the assessee firm
does not show that the Ferozepore firmis a partner of the
assessee firm or that the assessee firmis not validly
182
Exporting Co. (1), Subba Rao, J. observed:
"A partner of a firmcan certainly secure his
capital  from any  source or- surrender his
profits to his sub-partner or  any ot her
per son. Those facts cannot concei vabl y
convert a valid partnership into a bogus one."
The statenents of Harbhajan Lal and other partners ' of the
assessee firmdo not carry the matter any further. In the
statenment dated January 30, 1954, @ Harbhajan Lal clearly
stated that the assessee firmconsisted of 14 partners as
nentioned in the deed of partnership dated Decenber 5, 1952.
It is true that he stated al so that Gosain Chander Bhan was
a partner not in his individual capacity but on behalf of
the Ferozepore firm but this statement nust be read in the
backgr ound of the <clause in the partnership deed
constituting the Ferozepore firm under which the partners
of the Ferozepore firmwere entitled to the profits -and
liable for the losses in the share of Gosain Chander Bhan in
the assessee firm The statenment fairly read shows that
only the 14 persons nentioned in the deed dated December 5,
1952 were the partners in the assessee firm If the 8
partners of the Ferozepore firmwere partners in the -asses-
see firm Harbhajan Lal could not have stated ’that the
nunber of the partners of the assessee firmwas 14 only.
Counsel for the appellant pointed out that the High ' Court
eously assumed that the partnership deed constituting
the Ferozepore firmwas dated June 14, 1954, whereas, in
fact, this partnership was dated June 14, 1952. Counsel for
the appellant rightly pointed out that on the erroneous
assunption that the partnership deed constituting t he
Ferozepore firmwas executed after 'Decenber 5, 1952 when
the assessee firmwas constituted, the High ' Court held that
there was a sub-partnership between Gosain Chander. Bhan
and the other partners in the Ferozepore firmin respect of
the share of GCosain Chander Bhan in the assessee firm
"Counsel then contended that in |law, a sub-partnership can
be entered only after the partnership is constituted, and,
therefore, there was no sub-partnership between the menbers

erron
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of the Ferozepore firmin respect of the share of Gosain
Chander Bhan in the assessee firm In support of this
contention counsel relied on the following passage in
Li ndl ey on Partnership, 12th Edn, pp. 99-100:
"A  sub-partnership is as it wer e, a
partnership wi t hin a part ner shi p; it
presupposes the existence of a partnership to
which it is itself subordinate."
(1) [1964] 8 S.C. R 18, 27.
183
W did not enquire into the correctness of counsel’s
assunption that this passage is an authority for the
proposition that there cannot be an agreenent of sub-
partnership in anticipation of the head partnership com ng
into existence. But the question whether the relevant
clause in the deed dated June 14, 1952 created a sub-
partnership in respect of the share of Chander Bhan in the
assessee firm having regard to the fact that this deed was
execut ed before the assessee firmcame to be constituted is
not naterial for the purpose of the case, and need not be
deci ded. The  clause regulated the relationship of the
partners of the Ferezepore firminter se, and created a
partnership between themin respect of the share of Gosain
Chander Bhan in the assessee firm Assum ng, W thout
deciding that this /partnership was not, strictly speaking, a
subpartnership, it does not follow that the partners of the
Ferozepore firmbecane partners in the assessee firm By
reason of this clause vis-a-vis the partners of t he
Ferozepore firm Gosain Chander Bhan could be reagrded as
their representative in the assessee firm neverthel ess,
t hey were strangers to the contract of partnership
constituting the assessee firmand did not becone partners
therein. In Conmissioner of |Incone-tax v.. Bagyal akshm &
Co. (1), Subba Rao, J. observed:
"A contract of partnership has no concern with
the obligation of the partners to others in
respect of their (shares of profit in the
partnership. it only regulates the rights and
liabilities of the partners. A partner may be
the Karta of a joint H ndu famly; he may be a
trustee; he may enter into a sub-partnership
with others; he my under —an agr eement,
express or inplied, be the representative of a
group of persons; he may be a benanidar for

another. In all such cases he occupies a dua
posi tion. Qua the partnership, he functions
in his personal capacity; qua the third
parties, in his representative capacity. The

third parties, whomone of the partners repre-
sents, cannot enforce their rights against the
other partners nor the other partners can do
so against the said third parties. Thei r
right is only to a share in the profits of
their partner-representative in accordance
with the terns of the agreement, as the case
may be."

Quite plainly, the relevant clause in the deed dated June

14, 1952 was not part of the agreenent of partnership dated

Decenmber 5, 1952 constituting the assessee firm and did not

affect the Tight of the partners of the assessee firm to

claimregistration of

(1) [1955] 2 SSCR 2, 26.

184

the assessee firmunder S. 26-A. It is not possible to say

that there are no materials on the record to support the
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finding that Gosain Chander Bhan was a partner of the
assessee firm in his individual capacity and not as
representing the Ferozepore firm The question whether
there was a sub-partnership between the nmenbers of, the
Ferozepore firmin respect of the share of Gosain Chander
Bhan is not material because assumi ng that there was no sub-
partnership the nenbers of the Ferozepore firm did not
become partners in the assessee firm by virtue of the
relevant clause in the deed dated June 14, 1952 or
otherwise. W are, therefore, satisfied that no substantia
guestion of law arises out of the order of the Appellate
Tri bunal

Counsel for the appellant submtted that as a question of
| aw arose out of the order of the Tribunal, the H gh Court
was bound to call for a statement of case. W are not
inclined to accept this contention. Were, as in this case,
the question of law is not substantial and the answer to the
guestion is self-evident, the H gh Court is not bound to
require the Tribunal to refer the question. In our opinion
the Hi gh Court in the exercise of its discretion under S
66(2) rightly rejected the appellant’s application

In the result, the appeal is-dismssed with costs.

Mudhol kar, J. This -is an appeal froma judgnent of the
high Court of Punjab rejecting a petition nmade by the
Conmi ssioner of Income-tax, Punjab under s. 66(2) of the
I ndi an | ncone-tax Act, 1922 for calling upon the Incone-tax
Appel late Tribunal to refer certain questions of lawto the
H gh Court.

The rel evant facts are these

On Decemnber. 29, 1948 Gosai n Chander Bhan and four others
entered into a partnership for carrying on the business of
contractors in the nane of "CGosain Chander Bhan & Co." The
partnership was entered into at Ferozepore and  (Gosain
Chander Bhan wag a mmj or shareholder in the firm By a deed
of partnership dated June 14, 1952 the firm was re-
constituted and three other  persons were admtted as
partners therein. Th.-. old nane, however, was continued.
One of the ternms of the partnership was that if any work was
carried on by any one of the partners individually ‘or in
partnership with others, the profits and | osses arising out
of that work woul d be divided anongst-all the partners .in
proportion of their shares in the firm On Decenber 5, 1952

a partnership firmbearing the nane of "Messrs. Chander
Bhan Harbhajan lal" was fornmed at Rupar. The ~dead of
partnership sets out the nanes

185

object of the firmwas to carry on business sinmlar to that
carried on by Gosain Chander Bhan & Co. It nay be nentioned
that in this firmalso Gosain Chander Bhan was . the  najor
shar ehol der. For convenience we would call the / firm
constituted on June 14, 1952 as the Ferozepore firmand the
one constituted on Decenber 5, 1952 as the Rupar firm

On April 21, 1953 an application was presented by the ‘part-
ners of the Rupar firm acconpanied by the deed of
partnership dated Decenber 5, 1952 before the Incone-tax
Oficer, Anmbala for registration of the firmunder s. 26-A
of the Act for the assessnent year 1953-54. The |ncone-tax
Oficer examned the partners constituting the firm and
recorded their statements in order to ascertain the true
position with regard to the constitution of the firm
Harbhajan Lal in his statenent dated January 30, 1954 and
the other partners in their statenents dated February 27,
1954 adnmitted that Gosain Chander Bhan had entered into the
partnership not in his individual capacity but on behalf of
the Ferozepore firm The Income-tax Oficer also found that
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the funds invested in the Rupar firmin the nane of Gosain
Chander Bhan were also provided by the Ferozepore firm
Upon these and sone other facts he came to the conclusion
that the deed of partnership dated Decenber 5, 1952 did not
specify the real partners of the firmand, therefore, the
firm cannot be registered. He further cane to the
conclusion that as inreality all the partners of the
Ferozepore firm and not Gosain Chander Bhan al one, were al so
partners along with 13 other persons in the Rupar firm the
total nunber of partners exceeded 20. Such a partnership
being invalid in law the firmcould not be registered under
S. 26A of the Act. He, therefore, disnmi ssed the application
by his order dated February 27, 1954. |n appeal his order
was, however, reversed - by t he Appel | ate Assi st ant
Conmi ssioner by his' ~order dated August 12, 1954, The
appeal preferred therefromby the Incone-tax Officer before
t he I ncome-tax Appellate Tribunal (Delhi Branch) was
di smssed by it by its order dated Septenber 5, 1955. In
doing 'so the Tribunal based itself on the decisions in The
Conmi ssioner of Inconme-tax v. Agardih Colliery Conpany(1)
and Conmissioner of |Income-tax v. Laxm Trading Co.(2) The
Conmi ssi oner of Incone-tax then applied to the Tribuna
under s. 66(1) to refer to the H gh Court four questions of
I aw. The Tribunal, however, rejected the application on
March 5, 1956. The Conm ssi oner thereupon preferred a
petition before the Hi gh Court under s. 66(2) for
(1) A I.R 1955 Patna 225.
L9 Sup CT /66-13
(2) (1953) 24 I.T.R 173.
186
directing the Tribunal to refer four question of law to
it.At the hearing, however, only the follow ng two questions
were pressed on his behal f
"(1) \Whether thereis any material 'on the
record to support the finding that Gosain
Chander Bhan was the real partner  of the
assessee firm and was not a partner /  in the
representative capacity representing all the
partners of Gosain Chander Bhan and Comnpany of
Fer ozepur ?
(2) Whether the present is a case of sub-
partnership to which two cases A Il.R 1935
Patna 225 and (1953) 24 |I.T.R 173 referred to
in the order of the Tribunal apply?"
The High Court, as already stated, dism ssed
the application and now the matter is before
us by special |eave.
Before us the learned Additional Solicitor
General, appearing for the departnent, has
rai sed the following two points
(1) that there was a question of law which
it was incunbent on the Tribunal to refer to
the Hi gh Court;
(2) that both the Tribunal and the High
Court proceeded to decide the question of |aw
on erroneous preni ses.
The question of law, according to |[earned Addi ti ona

Solicitor General, is : "whether on the facts and
circunmstances of the case the firm Chander Bhan Harbhajan
Lal was registrable under s. 26A". It nmust be borne in mnd

that the question is not whether there was material on
record on the basis of which the Tribunal could come to the
conclusion that the firmwas registrable but whether, upon
the facts found it was registrable. In other words, the
guestion is as to what is the cunulative effect of all the
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facts and not what is the effect of only sonme of the facts
f ound. The contention of |earned Additional Solicitor
CGeneral is that when a question of lawis said to arise the
Hgh Court is bound to call for a reference and it is
imaterial that the question is settled already.
If in the facts and circunstances of the case a question of
Law arises, there is little doubt that under S. 66(1) the
Tribunal is bound to draw up a statenent of the case and
refer the question to the High Court. The Tribunal has no
discretion in the matter. Were, however, the Tribuna
refuses to do so and the High Court is noved under S. 66(2)
of the Act, the position
187
becomes different. Section 66(2) confers a discretion on
the High Court and if the Hi gh Court is of the opinion that
though a question of lawarises it is not substantial or
that it is well settled it can.reject the petition. What
we have, therefore, to ascertain is whether a question of
law at all arisesin this case and if so whether it is a
substanti'al question of law. ~ In order to ascertain whether
a question of law arises it is necessary to ascertain the
facts which have been found established by the Income-tax
authorities. I wll recapitulate the facts found by the
I ncome-tax O ficer

(1) The original firm Gosain Chander Bhan &

Co., was forned at Ferozepore on Decenber 29,

1948.
(2) Gosai n Chander Bhan had a mmjor share
t herein.

(3) Thi's firm ~was dissolved and re-
constituted on June 14, 1952.
(4) In the original firmthere were only 5
partners including Gosain Chander Bhan. while
in the reconstituted firm there were 8
partners incl uding Gosain Chander Bhan.
(5) The largest share in the reconstituted
partnership was that of Gosain Chander Bhan
(6) The partnership deed of Decenber 5 1952
specified the nanes of 14 persons including
CGosain Chander Bhan as partners but did not
specify the names of all the partners  of
Cosai n Chander Bhan & Co. of Ferozepore.
(7) The funds invested by Gosain Chander
Bhan in the Rupar firmcane out of the funds
bel ongi ng to the Ferozepore firm
(8) Har bhajan Lal and other partners of
Rupar firmadmtted that Gosain Chander Bhan
was not a partner in the Rupar Firm in_ his
i ndividual <capacity but had joined it on
behal f of the Ferozepore firm
(9) The business carried on by the Ruper
firm is simlar to that carried on by the
Ferozepore firm
None of these findings on questions of fact has, been
negatived or upset by the Appellate Assistant Conmi ssioner
or by the Tribunal. These findings nust, therefore, be
taken as the basis for ascertaining whether a question of
law arises, and if it does they have to be home in mnd for
deci ding the question. At this stage
188
| would like to nention that the Hi gh Court commtted an ob-
vious error in stating in its judgnent that the re-
constituted Ferozepore partnership was forned on June 14,
1954, that is, after the Rupar partnership was fornmed. This
error has obviously led it into a further error, that is, of
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conmng to the conclusion that the Ferozepore partnership was
a sub-partnership inrelation to the Rupar partnership
Now, ordinarily there can be a sub-partnership only when
there is already in existence another partnership. ' Since
in point of fact the Rupar partnership came into existence
after the formation of the Ferozepore partnership the latter
cannot stand in relation to the former as a sub-partnership
The law as stated in Lindley on Partnership at p. 99 is :

"A sub-partnership is as it were, a

partnership within a partnership : it

presupposes the existence of a partnership to

which it is itself subordinate.”

The correctness of this statenent of law is

not assail ed before us by either side.
It is no doubt settled |lawthat where an application for
registration of a firmconplies with the requirenments of s.
26-A and of the rules and it is found that the partnership
i s not genuine the Incone-tax Oificer is not bound to adm't
the firmto registration. But it does not follow from this
that for ascertaining whether the requirenents of |aw have
been satisfied and for ascertaining whether a firm is
genuine or is bogus or that it has no legal existence the
Income-tax O ficer nmust confine hinself to the deed of
part ner shi p. He has power to examine the partners and to
require themto adduce evidence for satisfying hinself about
the genuineness or  otherwise of the firm and also for
sati sfying hinmsel f about conpliance with the requirenments of
I aw. Paragraphs 2 and 3 of the order of ‘the Appellate
Assi stant Conmi ssi oner, however, show that he ‘has treated
the recitals in the partnership deed of Decenber 5, 1952 as
concl usive of the question as to who were the real  partners
in the Rupar firm I can find no -discussion or even
reference to the findings of the Inconme-tax O ficer which
have earlier sumarised. No doubt in paragraph 4 'he has
referred to some of the facts found by the Incone-tax
Oficer and the inference drawn by himand rejected them
Leaving these facts out of account there are other facts
which are relevant for consideration but they appear to have
been ignored by the Appellate Assistant Conmi ssi oner
"Ascertai nnent of the |egal effect of those facts would in

ny judgnent be a question of law. It is not disputed before
us that the application for registra-
189

tion should set out the names of all the persons who are
real partners of the firmand, therefore it-is incumbent on
the Incone-tax authorities to ascertain whether any of the
partners had joined the partnership in his ~individua
capacity Dr as representing a group of persons. (If, to the
know edge of the other partners he represents a group of
persons, be they nenbers of another partnership or a /joint
Hndu famly, it would be a question for decision as to
whet her all those persons have thereby beconme partners and
that would be a question of law. |In paragraph 6 of his
order the Appellate Assistant Comm ssioner seens to have had
this in mnd and it will be useful to quote the relevant
portion of the paragraph
"There are two essential conditions before it
can be stated that contractual relationship
has been brought about between the partners
which is the relationship of a partnership and
the two conditions are that the partners nust
agree to share the profits of the business and
t he busi ness nust be carried on by all or any
of themfor all of them There can in law be
a partnership between the partner in a Head
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Firm and anot her individual in respect of the
partner’s share in the Head Firm so as to
entitle the partners in the sub-firmto apply
for registration thereof under section 26-A of
the Indian Income-tax Act. |If several persons
are partners and one of them agrees to share
the profits derived by himwith a stranger
this agreenent does not nmake the stranger a
partner in the original firm The result of
such an agreenment is to constitute a sub-part-
nership. It nakes the parties to it partners
inter se; it does not affect the other nenbers
of the principal firm"
The sole ground given by the Appellate Assistant Comm s-
sioner for holding that CGosain Chander Bhan was a partner in
the Rupar firm inhis individual capacity is that the
preanble to the partnership deed '"clearly sets out that the
contracting parties were 14 and that Gosain Chander Bhan was
a partner in-his individual capacity.’” It is true that he
has repelled sonme of the grounds given by the |Incone-tax
O ficer in support of his conclusion but, as already stated,
he has entirely omtted to consider other facts found by the
I ncome-tax O ficer which bear directly on the point. It may
be that the finding cannot be said to be based on no
evi dence but even so, as it has been arrived at by ignoring
rel evant facts, it is vitiated by an error of |aw.
190
The first sentence of Para 6 of the order, of the Appellate
Assi st ant Conmi ssioner guot ed above par aphr ases t he

provi si ons of s. 4 of the Partnership  Act and is
unexceptionable. The rest of the quotation appears to have
been l[ifted from the head-note of " the decisi on in

Comm ssioner of Inconme-tax, Punjab v. Laxmi Trading ' Co(1).
The question which fell for decision in that case was
"Whether there could inlaw be a partnership
between a partner in-a head firm and  anot her
individual in respect of the partner’s 'share
inthe head firmso as to entitle the partners
in the sub-firmto apply for registration
thereof under section 26-A, |lncome-tax Act,
1922?"
and it was answered in the affirmative.
A sub-partnership can also, as stated by the learned
Appel | ate Assistant Conmissioner, apply for registration
under S. 26-A. But where does it all lead to ? Here the
guestion which arises is whether the head firmas such has
entered into partnership wi th another or whether only one of
the partners of the head firmhas entered into | partnership
with another. For, that is what the question really is.
According to the appellant, the Ferozepore firmas a firm
has becone partner in the Rupar firmand not nerely Gosain
Chander Bhan. The |earned Appellate Assistant Conmi ssioner

has not addressed hinself to this aspect of the case. At
the end of the paragraph the learned Appellate Assistant
Commi ssi oner has observed : "there is no data on the record

to substantiate the finding of the Incone-tax Oficer that
the firmwas not genuine in view of the local enquiries by
him" That, however, is not the whole question. The whole
guestion which arises in this case is whether in the facts
and circunstances of this case the firm Chander Bhan
Har bhaj an Lal was registrable under S. 26- A, t he
circunstances being that a partner of another and pre-
existing firmbecame a partner in Chander Bhan Harbhajan La

on behalf of the partners of that other firm that he had
brought in funds belonging to that firmand that the new
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firm was to carry on business of the sane kind as the old
firm was carrying on. Further, the reasoning of the

Appel | ate Assi stant Comm ssioner would be pertinent only to
a case of sub-partnership. To put it sonewhat differently
the question is whether the application for registration
reflects the true position as regards the real partners in
the Rupar Firm This has not been considered either by the
Appel | ate Assi stant Comm ssioner or by the Tribunal.
(1) A 1.R 1955 Pat. 225.
191
The Tribunal merely referred to the decisions in Laxm
Trading Co.’s case (1) and in Agardih Colliery Co.’s case(2)
and dism ssed the departnent’s appeal. The latter is also a
case of sub-partnership and does not assist us in deciding
the matter arising here:
It is contended on behalf of the respondents that the
guestion arising ~here has already been settled by three
deci sions of this Court. The first of these is Conmm ssioner
of Incone-tax, Madras v. Sivakasi Match Exporting Co.,
Si vakasi ('3)- Inthat case this Court held that the nere
fact that one of the, partners ~of the firm seeking
regi stration brought his capital fromanother firmof which
he was one of the partners and the further circunstance that
he shared the profits received by himfromthe former firm
with his partners in the latter firmdid not nake the forner
partnership bogus. In the first place the circunstance that
upon a certain set of facts this Court - arrived at a
particular decision would not necessarily nake that a
bi nding precedent ‘even though the inference drawmn by the
Court upon which its judgment rests is one of law In the
second place we have here the fact that one of the partners
of the firm seeking registration was~ a partner . in his
representative capacity and not nerely a partner in his
i ndi vi dual capacity. The next  case relied on is
Conmi ssi oner of Incone-tax, Ahnedabad v. Abdul Rahim &
Co.(4) In that case this Court held that the circunstance
that one of the partners was a benam dar for another does
not justify a refusal to register the firmunder s. 26-A and
reiterated the essential conditions which nust be satisfied
by the firm seeking registration which have been stated in
Conmi ssi oner of Incone-tax, Bonmbay v. Dwarkadas  Khetan &
Co.(5) It does not advance the respondent’s case  any
further. The third decision is that in Conm ssioner of
I ncome-tax v. Bagyal akshm & Co.(6). There Subba Rao J.,
speaking for the Court has observed
"A partner nmay be the karta of a joint Hindu
famly; he may be a trustee; he may enter into
a sub-partnership with others; he may, under
an agreenent, express or inplied, be the
representative of a group of persons; he my

be a benami dar for another. 1In all such

cases he occupies a dual position. Qua the
partnership he functions in his persona
capacity; qua the third parties, in hi s
representative capacity. The third parties,
whom

(1) A I.R 1955 Pat. 225.

(3) [1964] 8 S.C.R 18.

(5) [1961] 2 S.C R 821

(2) [1953] 24 |.T.R 173.

(4) [1965] 2 S.C.R 13.

(6) [1965] 2 S. C R 22.
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one of the partners represents, cannot enforce
their rights against the other partners nor
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the other partners can do so against the said

third parties. Their right is only to a share

in the profits of their partner-representative

in accordance with aw or in accordance wth

the terns of the agreenment, as the case my

be. "
It is upon these observations that |earned counsel for the
respondents has placed strong reliance. These observations
are based on the fact that the person admitted as a partner
in the firm seeking registration was so adnitted as an
i ndi vi dual . They cannot apply and were apparently not
intended to apply to a kind of case as the one we have here,
that is, where the partner to the know edge of other
partners was joining on behalf of and representing severa
persons. Wat has to be determined is the cumul ative effect
of this circunstance taken along wth the other cir-
cunst ances established in the case. That is a question of
law and I amclear that question is far frombeing settled
and also that it is a substantial question of |aw
A further question which arises onthe particular facts of
this case is whether the Rupar firmcan be said to have
| egal existence because its real partners are not nerely 14
persons but there are 7 persons in addition to that nunber.
Under the provisions of s. 11 of the Conpanies Act, 1956 (s.
4 of the 1913 Act) where the nunber of partners exceeds 20
the firmhas to be incorporated and that is admttedly not
what has been done here. |f, therefore, the number is in
excess of 20 the firm being unincorporated, it cannot be
said to have a |l egal existence.  Unfortunately the Income-
tax Appellate Tribunal has not discussed ‘the facts and
circunstances of this case but dism ssed the second appea
preferred by the appellant on the short ground that there
was no nmerit init in viewof the decisions cited by it. It
was necessary for the Tribunal to-ascertain whether on the
facts of this case those decisions concluded the matter.
The questions which arise are, in My Opinion, substantia
between the parties and are not settled. For these reasons
| allow the appeal, set aside the judgnment of the H gh Court
and direct the Tribunal to refer the question earlier set
out to the High Court. Costs so far incurred will abide the
result.

ORDER

In accordance with the opinion of the magjority, Civil Appeal
No. 605 of 1963 is dismissed with costs. Civil Appeals Nos.
810 and 811 are dism ssed, but there will be no order as to
costs.
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