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HEADNOTE

The appellant had filed a suit for the recovery of certain
amount on the basis of a forged cheque. A private conplaint
was filed in the Court of the Judicial ~ Mgistrate ' agai nst
the appellant and another person for offences punishable
under sections 467 and 471 Penal Code. The Magistrate found
prima facie evidence that the appellant had fraudulently
used in the Gvil Suit a forged cheque, and commtted himto
the Sessions for trial. The appellant raised an objection
that in view of section 195(i)(C) of the Code of  Crimna

Procedure no cogni zance of the offence could be taken on a
private conplaint. The Hi gh Court upheld the conmitnent
order. On the-scope and effect of section 195(i)(C) and its
applicability to cases where a forged document has been
produced as evidence in a judicial proceeding by a party
thereto and prosecution of that party is sought for offences
under sections 467 and 471 Penal Code,

HELD: The words "to have been comitted by a party to any
proceeding in any court’ in section 195(1)(c) nean that the
of fence shoul d be all eged to have been comitted by the
party to the proceeding in his character as such party, that
is, after having becone a party to the proceeding. Sections
195(1)(C, 476 and 476A Code of Criminal Procedure, read
together indicate that the legislature could not have
intended to extend the prohibition contained in section
195(1)(c) to the offences nmentioned therein when commtted
by a party to a proceeding in that court prior to his be-
conmng such party. The of fences about which the court
al one, to the exclusion of the aggrieved private parties, is
clothed with the right to conplain, nmay be appropriately
considered to be only those offences committed by a party to
a proceeding in that court, the comm ssion of which has a
reasonably cl ose nexus with the proceedings in that court so
that it can. without enbarking upon a conpletely independent
and fresh inquiry, satisfactorily consider by reference
principally to its records the expedi ency of prosecuting the
del i nquent party. [842-D H
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In this case the offence under section 471 Penal Code is
clearly covered by the prohibition contained in section
195(1) (O ; but the offence under section 467 Penal Code can
be tried in the absence of a conmplaint by the Court unless
it is shown by the evidence that documents in question were
forged by a party to the earlier proceeding in his character
as such a party; in other words after the suit had been
instituted. [847B]

Emperor v. Kushal Pal Singh, |.L.R [1953] AU. 804 approved.
State of CGujarat v. A Bin Rajak, 9 Guj. Law Reporter 1,
Enperor v. Mallappa, AIl.R 1937 Bom 14, Har Prasad v. Hans
Rai, A 1.R 1966 All. 124, Vivekanand V. State A.l.R 1969
AU. 189, Harinath Singh v. State 1964 All. L. J. 467,
Basir-ul-Hag v. State of Wst Bengal, A l.R 1953 S.C. 293,
Krishna Nair v. State of Kerala, (1962) 1 Crl. L. J, 340
and State v. Bhikubhai, A I R 1965 Guj. 70, referred to.
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JUDGVENT:

CRI M NAL APPELLATE Jurisdictionally : Criminal Appeal No.
169 of 1969.

Appeal fromthe judgnent and order dated April 30, 1968 of
the Gujarat Hi gh Court in Crimnal Reference No. 49 of 1966.
N. N. Keswani, for the appellant.

S. K. Dhol akia and S. P. Nayar, for-the respondent.

The Judgnent of the Court was delivered by

J,-This appeal with certificate under Art. 134(1)(c.) of the
Constitution dated wagainst thejudgment and order of the
Gujuat High Court in Crimnal reference made by the Sessions
Jung, Ahnedabad, rains an inportant question of |aw on which
there appears to be conflict, of judicial opinion. Even in
the Gujarat Hi gh Court the correctness of the majority view
in the Full bench denmon in the State of Gujarat v. Ali Bin
Raj ak(1) has boon doubted by the | earned Judge hearing the
crimnal reference in the present case, who followed the
majority view nmerely because he felt bound by “it. The
| earned single Judge did not consider the case to be fit for
reference to a larger bench for reconsidering the najority
view in the case of All Bin Rajak(2). Certificate  of
fitness for appeal to this Court was, however. granted by
the | earned Judge.

The question raised relates to the scope and effect of  s.
195(1)(c), C.. P.C. and its applicability to cases where a
forged docunent has been produced as evidence in a -judicia
proceeding by a party there to and prosecution of ‘that party
is sought for offences under ss. 467 and 471, 1.P.C. in
respect of that docunent.

The relevant facts of the case may now be briefly stated,
The appellant Patel Laljibhai Somabhai instituted a: @ civi
suit (No. 11 of 1964) in the court of Joint Gvil Judge at

Dhol ka agai nst Vora Safakat Husaian Yusufali (hereafter
call ed the conpl ai nmant) and his brother Vora Ahned Husei an
Yusufali for the recovery of Rs 2,000 on the basis, of a

cheque dated Novenber 22, 1963 (alleged to have been been
given to himon June 27, 1963) under: the signature of the
conpl ai nant Vora Saf akat Husei an Yusufali Lakadwala on the
Bonbay Mercantil e Cooperative Bank Ltd., Ahmedabad _Branch
The defence in the suit was that the cheque in question and
certai n coupons which were produced and relied upon in that
suit were forged and the suit was fal se. The suit was,
dismis on January 30,,1965 by ,the Joint,, civil Judge,
Dhol ka. The Court did not believe the

(1) 9 @j. Law Reporter 1.
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plaintive's story about the cheque. On Novenber 16, 1965
the conplainant filed a conplaint in the court of the
Judi cial Magistrate, First C ass, Dhol ka agai nst two accused
persons for offences punishable under ss. 467 and 471
|.P.C. The two accused were Vora Saifuddin Akbarali and the

appel | ant. Vora Saifuddin Akbarali (accused no. 1) is
described in the conplaint as the conplainant’s sister’s
husband. It was averred in the conplaint that t he
conpl ai nant’ s el der brother Ahnedbhai had started a business
in mlk in Ahnedabad and accused no. | used to help him in
that business fromtinme to time. This business had been
started in the shop of the brother of accused no. | who was

also dealing in mlk. Ahmedbhai used to stay at the house
of accused no. 1. The books, coupons and cheque books of the
m | k busi ness had been kept at the residence of accused no.
1. This business was carried ontill July, 1962 when it was
cl osed ~and Ahnedbhai | eft Ahnmedabad for Linbdi for staying
there. The appel | ant had been appointed as the conmi ssion
agent through accused no. 1 and mlk was collected from
various mlknmen through ~him (the —appellant). When the
busi ness was closed on July 28, 1962 a sumof Rs. 231-1-0
remained to be paid to the appellant and nine cans of mlk
remained in balance with him A notice was given in this
connection after settling all the accounts and the appell ant
paid Rs. 200/- in cash to Ahnmedbhai and thereafter nothing
was due to the appellant. Novermber 30, 1962 the defendants

in the suit at the instance of accused no. | started a mlKk
shop at Janalpur ‘and they used to stay at the house of
accused no. | who was enployedin the Mercantile Bank and
through whom an account was opened with that bank in the
name of the defendants. Accused no. | used to utilise this
account for hinmself and his brothers. Being a relative,
accused no. I was trusted by the conplainant and his
brother and they used to act according to the instructions
of accused no. 1. In June, 1962 accused no. | had cone to

Linbdi and asked for a loan of Rs. 15,0001- from the
conplainant’s father. But this request was declined wth
the result that accused no. | got annoyed and threatened him
with rui nous consequence. Thereafter accused no. I
conspired with the appellant to harmthe conplai nant and hi's
brother and father. Cheque books containing blank cheque
forns but bearing the conplainant’s signatures and all the
books of account were at that tine kept in the -house  of
accused no. 1, where the conplainant and his brother used to
st ay. It is in this background that the accused no. |
prepared a cheque for Rs. 2,000/- in his own handwiting on
a bl ank cheque form bearing the conplainant’s signature. and
the appellant wutilised that cheque. The appellant’ and
accused no. | were, on these avernments, alleged to have
forged the cheque. Civil Suit No. 11/64 was thenfiled in
which this cheque was used knowi ng the sane to be forged.
The Magi strate found
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prima facie evidence that the appellant (accused No. 2) had
fraudulently wused in the civil suit the forged cheque in
qguesti on. The Magistrate also found prima facie evidence
that accused no. | had commtted an offence punishable
under s. 467, |I.P.C. and the appellant was |iable under s.
34, 1.P.C. The forgery of the cheque and the wuse of the
forged cheque as genuine were considered by the Committing
Magi strate to formpart of the sane transaction and the two
charges could, therefore, be tried together. The question
of the necessity of conplaint by the Cvil Court under s.
195(1)(c), C. P.C was also raised in the coimmtting court
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but following the decision of the Bonbay H gh Court in
Enperor v. Mallappa(l) the Magistrate held that provision to
be inapplicable to the present case. On behalf of the
appel l ant an application was then made in the court of the
Assi stant Sessions Judge in which the trial was to be held,
praying for quashing the conm tment proceedi ngs because in
face of s. 195(1)(c) no cognizance of the offence could be
taken by the court on a private conplaint. As the Assistant
Sessions Judge could not make any reference to the High
Court the case was withdrawn by the Sessions Judge to his
own court who after hearing the application referred the
case to the Hi gh Court with a recomendation that the
conm trment order be quashed. The High Court, considering

itself bound by the majority viewin the case of Ali Bin
Raj ak( 2) declined the recomendation and uphel d t he
conmtment order as already noticed. In view of the

conflict of judicial opinion anbngst the various High Courts
and even.in the Gujarat H gh Court itself we would prefer
first to consider the relevant statutory provisions on their
own | anguage and thereafter to consider the decided cases.

Section 195 occurs in Division B of Chapter XV in Part VI of
the Code of Criminal Procedure. Part VI consisting of
Chapters XV to XXX is headed "Proceedings in prosecution”.
Chapter XV deals with "The jurisdiction of crimnal courts

ininquiries and trial™. 1t consists of 'ss. 177 to 199B and
is divided into two divisions. Sections 177 to 189
(Division A) deal with the "Place of inquiry or trial" and
ss. 190 to 199B (Division B) deal ~with the "Conditions
requisite for initiation of proceedings". W are only
concerned with Division B but it is unnecessary to deal wth
each one of the sections contained in that D vision. Only

two sections require to be noticed, nanely, ss. 190 and 195.
Secti on 190 deals wth "cognizance of of f ences by
Magi st rates". This section, subject to the exceptions
contained in the succeedi ng provisions of the Code, enpowers
the Magistrates nentioned therein to take cogni zance of any
of fence upon conplaint, police report, or information or on
the know edge or suspicion of the

(1) A I. R 1937 Bom 14.

(2) 9 Guj. Law Reporter 1.
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Magi strate about the commi ssion of an offence. The main

purpose of this sectionis to ensure freedomand safety of
the subject by giving hima right to approach the court if
he considers that a wong has been done to him Sub-section
(1) of S 195 which is concerned with (a) "Prosecution for
contempt of lawful authority of public servants", (b)
"Prosecution for certain offences against public justice",
and (c) "Prosecution for certain offences relating to
docunents given in evidence" places sone restrictions on the
general power conferred on courts of Mgistrates by s. 190
to take cognizance of offences. This section nmay here be
repr oduced.

" 195. Prosecution for contempt of lawful

authority of public servants. -

(1) No Court shall take cogni zance-

(a) of any offence puni shabl e under sections

172 to 188 of the Indian Penal Code, except on

the conplaint in witing of the public servant

concerned, or of some other public servant to

whom he i s subordi nat e-

(b) Prosecution for certain offences against

public justice.-of any offence puni shabl e

under any of the follow ng sections of the

same Code, nanmely, sections 193, 194, 195,
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196, 199, 200, 205, 206, 207, 208, 209, 210,
211 and 228, when such offence is alleged to
have been committed in or in relation to any

proceedi ng in any Court, except on t he
conplaint in witing of such Court or sone
ot her Court to whi ch such Court is
subordi nate; or

(c) Prosecuti on for certain of f ences

relating to documents given in evidence. O
any offence described in section 463 or
puni shabl e under section 471, section 475 or
section 476 of the sane Code, when such
of fence is alleged to have been committed by a
party to any proceeding in any Court in
respect of a docunment produced or given in
evi dence in- such proceedi ng, except on the
conplaint in witing of such Court, or of sone

ot her Cour t to whi ch such Cour t is
subor.di nat e

(2) In clauses (b) and (c) of sub-section
(1), the term

"Court" i ncl udes a CGvil, Revenue or

Crim nal” Court,

but does not include a Registrar or Sub-
Regi strar under
the Indian Registration Act, 1877.

(3) For the purposes of this section, a
Court shall be deened to be subordinate to the
Court ‘to which appeals ordinarily lie fromthe
appeal abl e decrees or sentences of such fornmer
Court, or-.in the case of a civil Court from
whose decrees no appeal ordinarily lies to the
princi pal Court having ordinary original civi
jurisdiction

839

within the local limts of whose jurisdiction
such Givil Court is(situate :

Provi ded that -

(a) where appeals lie to nore than one
Court, the Appellate Court of inferior
jurisdiction shall be the Court to which such
Court shall be deenmed to be subordinate; and

(b) where appeals lie to a Cvil and also to
a Revenue Court, such Court shall be deened

to be subordinate to the Guwvil ~or Revenue
Court according to the nature of the case or
proceedi ng in connection wth which t he

of fence is alleged to have been comm tted.

(4) The provisions of sub-section (1). 'with
reference to the offences naned therein, apply
also to crimnal conspiracies to commit such
of fences and to the abetment of such offences,
and attenpts to conmit them

(5) VWere a conplaint has been nade under
subsection (1), clause (a), by a public
servant, any authority to which such public

servant is subor di nat e nmay or der t he
wi thdrawal of the conplaint and, if it does
so, it shall forward a copy of such order to

the Court and, upon receipt thereof by the
Court, no further proceedi ngs shall be taken
on the conplaint."
W are directly concerned only with cl. (c) of S.  195(1)
What is particularly worth noting in this clause is (i) the
allegation of commission of an offence in respect of a
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docunent produced or given in evidence in a proceeding in a
court; and (ii) the comm ssion of such offence by a party to
such proceedi ng The use of the words "in respect of" in the
first ingredient would seemto some extent to enlarge the
scope of this clause. Judicial opinion, however, differs on
the effect and meaning of the words "to have been conmtted
by a party to any proceeding in any ,court". As cl. (b) of
s. 195(1) does not speak of offence conmitted by a party to
the proceeding, while considering decisions on that clause
this distinction deserves to be borne in mnd Broadly
speaki ng two divergent views have been expressed in decided
cases in this connection. According to one view, to attract
the prohibition contained in cl. (c) the offence should be
alleged to have been committed by the party to t he
proceeding in his character as such party, which neans after
havi ng beconme a party to the proceedi ng, whereas according
to the other view the alleged offence nmay have been
comm tted by the accused even prior to his becomng a party
to the proceedi ng provi ded that the docunent in question is
produced ‘or-given in evidence

840
in such proceeding. The |anguage used seens to us to be
capabl e of either meaning without straining it. We have,

therefore, to see which of the two alternative constructions
is to be preferred as being nore in accord with the
| egislative intent, keeping in view the statutory schene and
the purpose and object of enacting the prohibition contained
in S 195(1)(c).
In construing this clause we consider it appropriate to read
it along with S. 476 Cr. P.C. which “prescribes the
procedure for cases nentionedin S. 195(1)(b) and (c), also
bearing in nind that under S. 476A a  superior court is
enpowered to conpl ain when the subordinate court has onmitted
to do so and that S. 476B confers on an-aggrieved party a
right of appeal froman order refusing to make a conpl ai nt
under S. 476 or S. 476A as al so from an order making such a
conplaint. All these provisions, formng part as they do of
the statutory schene dealing with the subject of prosecution
for offences against adnministration of justice, require to
be read together and when so read woul d hel p us consi derably
in having a nore vivid picture of the legislative-intendnent
in prescribing the prohibition in the two clauses of S
195(1) and the procedure for initiating prosecutions for
of fences mentioned therein. Section 476 reads :
"476. Procedure in cases mentioned in section
195. -
(1) VWen any Civil, Revenue or Crinina
Court is, whether on application nade to it in
this behalf or otherw se, of opinion that it
is expedient in the interests of justice that
an inquiry should be nade into any- offence
referred to in section 195, sub-section (1),
clause (b) or clause (c), which appears to
have been committed in or in relation to a
proceeding in that court, such Court nay,
after such prelimnary inquiry, if any, as it
thinks necessary, record a finding to that
effect and nake a conplaint thereof in witing
signed by the presiding officer of the Court,
and shall forward the same to a Magistrate of
the first class having jurisdiction, and may
take sufficient security for the appearance of
the accused before such Magistrate or if the
alleged offence is non-bailable may, if it
thi nks necessary so to do, send the accused in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

custody to such Magistrate, and may bind over
any person to appear and give evidence before
such Magi strate

Provi ded that, where the Court naking the com
plaint is a Hgh Court, the conplaint may be
signed by such officer of the Court as the
Court may appoint.

For the purposes of this sub-section, a
Presi dency Magi strate shall be deened to be a
Magi strate of the first class.

841

(2) Such Magi strate shall thereupon proceed
according to law and as if upon conpl ai nt nade
under section 200.

(3) Where it is brought to the notice of
such Magi strate or of any other Mgistrate to
whom't he case may have been transferred, that

an appeal is pending against the decision
arrived at in the judicial proceeding out of
which the nmatter has arisen, he may, if he

thinks fit, at any stage adjourn the hearing

of the case until such appeal is decided."
This section quite clearly postulates formation of judicia
opinion that it is expedient to hold an inquiry into an
offence referred toincl. (b) or incl. (c) of s. 195(1)
whi ch appears to the Court to have been conmitted either in
or in relation to a proceeding in that court. O fences
mentioned in cl. (b), it may be recalled, would be covered
by that <clause even if they are alleged to have been
conmitted in relation to a proceeding in a court, whereas
those nentioned in cl. (c) should be alleged to have been
conmtted by a party to a proceeding in a court in  respect
of a docunment produced or given in evidence in that
pr oceedi ng. Section 476, it is also noteworthy, enmpowers
the court even suo notu to take up the question of
expedi ency of naking a conplaint. “As a general rule, the
courts consider it expedient in the interest of justice to
start prosecutions as contenplated by s. 476 only if /there
is a reasonable foundation for the charge and there is a
reasonabl e |ikelihood, of conviction. The requirenment of a
finding as to the expedi ency is understandable in case of an
offence alleged to have been commtted either in or in
relation to a proceeding in that court in case of offences
specified, in cl. (b) because of the close nexus betweenthe
of fence and the proceeding. In case of offences specified
incl. (c) they are required to be comritted by a party to a
proceeding in that court with respect to a docunent produced
or given in evidence in that court. The offence covered by
s. 471 1.P.C. fromthe its very nature nust be committed in
the proceeding itself by a party thereto. Wth respect to
such an offence al so expression of opinion by the court as
to the expediency of prosecution would serve a ' usefu
pur pose. It is only with respect to the offence described
in s. 463 1.P.C. and the offences punishable under ss. 475
or 476 |.P.C. that two views are possible and therefore the
effect of reading s. 195(1)(c) and s. 476 Cr. P.C. together
has to be examined for discovering the true |legislative
i ntendment in respect of these offences.
The underlyi ng purpose of enacting s. 195(1)(b) and (c) and
S. 476 seenms to be to control the tenptation on the part of
the private parties considering thensel ves aggrieved by the
of f ences
842
mentioned in those sections to start crimnal prosecutions
on frivol ous, vexatious or insufficient grounds inspired by
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a revengeful desire to harass or spite their opponents.
These offences have been selected for the court’s contro

because of their direct inmpact on the judicial process. It
is the judicial process, in other words the admnistration
of public justice, which is the direct and i mredi ate object
or victimof these offences and it is only by m sleading the
courts and thereby perverting the due course of I|law and
justice that the ultinate object of harmng the private
party is designed to be realised. As the purity of the
proceedings of the court is directly sullied by the crine
the Court 1is considered to be the only party entitled to
consi der the desirability of complaining against the qguilty
party. The private party designed ultinately to be injured
through the offence against the administration of public
justice is wundoubtedly entitled to nove the, court for
persuading it to file the conplaint. But such party is
deprived of the general right recognized by S. 190 C. P.C
of the aggrieved parties directly initiating the crimna

pr oceedi ngs. The of fences about which the court alone, to
the exclusion of the aggrieved. private parties, is clothed
with the right-to conplain my, therefore, be appropriately
considered to be only those offences committed by a party to
a proceeding in that court, the comr ssion of which has a
reasonably cl ose nexus with the proceedings in that court so
that it can, wi thout enbarking upon a conpletely independent
and fresh inquiry, satisfactorily consider by reference
principally to its records the expediency of prosecuting the
del i nquent party.  It, therefore, appears to us to be nore
appropriate to adopt the strict construction 'of confining
the prohibition contained in S 195(1)(c) ~only to those
cases in which the offences specified therein were comitted
by a party to the proceeding in the character as such party.
It my be recalled that the superior court is equally
conpetent under s. 476A C. P.C _to consider the gquestion
of expedi ency of prosecution and to conmplain and there is
also a right of appeal conferred by S. 476B on a person on
whose application the, Court has refused to make a conpl ai nt
under S. 476 or s. 476A or agai nst whom such a conpl ai nt has
been nmde. The appellate court is enpowered after hearing
the parties to direct the w thdrawal of the conmplaint or as
the case may be, itself to, nake the conplaint. Al these
sections read together indicate that the legislature could
not have intended to extend the prohibition containedin S
195(1)(c) C. P.C -to the offences nentioned, therein when
conmitted by a party to a proceeding in that court prior to
his becoming such party. It is no doubt true that  quite-
often-if not al nbst invariably-the docunents are forged for
being used or produced in evidence in court (before the
proceedi ngs are started. But that in our opinion cannot be
the controlling factor. because to adopt that construction

documents forged | ong
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before the commencenent of a proceeding in which they nay
happen to be actually used or produced in evidence, years
|ater by sonme other party would al so be subject to ss. 195
and 476 Cr. P.C This in our opinion would unreasonably
restrict the right possessed by a person and, recognized by
s. 190 C. P.C without pronoting the real purpose and
object underlying these two sections. The Court in such a
case may not be in a position to satisfactorily determne
the question of expedi ency of mmking a conplaint.

W nmmy now consider the decisions cited at the bar. In
Enperor v. Kushal Pal Singh(l) it was held by a Full Bench

of that Court that s. 195(1)(c) C. P.C applies only to
cases where an offence nmentioned therein is committed by a
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party as such to a proceeding in any court in respect of a
docunent which has been produced or given in evidence in
such proceedi ng. The words "conmitted by a party to a
proceeding" in s. 195(1)(c) were interpreted in that case to
mean "commtted by a person who is already a party to a
proceedi ng". The court in that case read both s. 195 and s.
476 Cr. P.C together because s. 195 was held to lay down
the bar against the cogni zance of certain offences and s.
476 the nethod for renoving the bar. On the view taken by
the court a conplaint cannot be filed by a court under its
i nherent jurisdiction outside the provisions of s. 476 Cr.
P.C. In Hari Prasad v. Hans Rai (1) a | earned single Judge of
the All ahabad H gh Court, dealing with the allegations nade
in a conplaint under ss. 476 and 471 |.P.C. that a forged
sal e deed had been got executed and registered in pursuance
of a crimnal conspiracy anongst three opposite parties one
of whom had filed an application for t he mut at i on
proceedings on the basis of the said forged deed observed
that a close nexus was established between the conspiracy
and its resulting in a forged deed and the subsequent filing
of the nutation application on its basis, all of which form
various links of the same chain. On this premise it was
observed that cognizance of the offences was a bar on a
private conplaint under s. 195(1)(b) C. . P.C. The |earned
Judge in the course of the judgnent also said that even if
it is held that the allegations nade in the conplaint
di scl ose offences under ss. 467 and 471 1.P.C. as alleged
therein and not under s. 193 |.P.C their cognizance would
be barred wunder s. 195(1)(c). ~The words "in ‘respect of"
were consi dered to be wide enough to include even a docunent
whi ch was prepared before the proceedings started in a court
of law but was produced or given in evidence in that
proceedi ng. According to this decision, when a docunent is
produced in a court or is given in-evidence, it is for that
court to decide whether it is genuine or forged and if

(1) 1. L. R [1953] AIl. 804.

(2) A T. R 1966 All. 124.

844

a private party is allowed to | odge a conplaint on the basis
of that docunment describing it as forged and if that
conplaint is ,entertained without affording opportunity to
the court before whomthe document had been produced to give
its opinion it would anmount to forestalling its decision and
is likely to | ead to anomal ous situation and al so sonetines
t he contradictory findings by two conpet ent courts.
Incidently it may be pointed out that the earlier Full Bench
decision of the Allahabad Hi gh Court was not cited in this
case. In Vivekanand v. State(1l) another single Judge of the
Al | ahabad Hi gh Court observed that when the main finding is
the one under S. 471 |I.P.C., nanely, the finding of using a
forged docunent as genuine and the other. offences-all flow
from it, in, the sense that if the charge under 'S. 471
fails, the charges for the other offences would also fail
none of which offences can in truth and substance be said to
be of a distinct nature, the mere fact that ss. 406, 467 and
420 |.P.C. are also tacked on to the offence under S. 471
I.P.C. would not serve to take the case out of the scope and
anbit of S. 195 (1) (c¢). |In this case a forged vakal atnama
was produced before the Conpensation O ficer for wthdraw ng
certain ambunt. The Cornpensation Oficer was held to be a
Court. O the offence charged, viz. under ss. 406. 420 and
467 |.P.C. along with S 471 |.P.C., the first three
sections were held to be cognate to S. 471 1.P.C. In this
case too the earlier Full Bench decision was not noticed and
the | earned single Judge followed an earlier Division Bench
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decision of that Court reported as Hari Nath Singh v.
State(1l) In Hari Nath Singh's case(2), distinguishing the
decision of this Court in Basr-ul-Hug v. State of West
Bengal (1) it was observed that offences under ss. 193 and
218 I .P.C. in that case were both barred. In Krishna Nair v.
State of Kerala(l) a |learned single Judge of the Kerala Hi gh
Court observed that the words "when such offence has been
conmtted by a party to any proceedings in any court" used
in S. 195(1)(c) referred not to the date of the conm ssion
of the alleged offence but to the date on which the
cogni zance of the crimnal court is invited and that when
once a document has been produced or given in evidence
before a court the sanctioon of that court or perhaps of sone
other court to which that court is subordinate is necessary
before a party to the proceedi ngs in which the document was
pr oduced or gi ven i n~evidence can be prosecut ed
notwi t hstanding that the offence alleged was committed
bef ore ~the docunent cane into the court at a date when the
person conpl ained agai nst was not a party to any proceeding
in court. In this case reference was made to severa
deci si ons-of various H gh Courts including some decisions of
the Al l ahabad Hi gh Court prior to

(1) A 1. R 1969 A l. 189.
(3) A 1. R 1953 S. C. 293.
(2) 1964 All. L. J. 467.
(4)(1962) 1 Crl. L., J. 340.
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the Full Bench decision which was significantly not noticed.
The Full Bench of the Gujarat H gh Court in State of Cujarat
v. Ali Bin Rajak(l) by majority held that under s. 195 (1)
(c) C. P.C sanction for prosecuting a party to a
proceeding for an offence under s. 471 [|.P.C. was not
necessary in respect of a use nade outside the court in
whi ch the docunent was subsequently used, as the bar to cl

(c) would apply only to those cases where the offences
mentioned therein were commtted inregard to the docunents
produced or given in evidence in proceeding. The facts in
the reported case were, that one Har Govind Kalidas had
obtai ned a decree against Ali Bin Rajak of Junagadh fromthe
court of a civil Judge, Junior Division, Visavadar, District
Junagadh. Har CGovind filed an execution application for re-
covering his decretal dues in the course of which the anmount
payabl e by the Mam atdar, Dhari to the judgment-debtor under
an annuity card was attached. Garni shee order was served on
the Manmi atdar, Dhari. Rajak thereafter appeared before the
Mam at dar and stated that he had paid the decretal anount to
Har Govind. The Mam atdar, required Rajak to produce the
recei pt which was produced on July 27, 1964. The receipt
bore the date May 23, 1964, purporting to be signed by Har
CGovi nd. Ther eupon the Mam atdar paid the anmpbunt due /under
the annuity card to Rajak and nade a report to the Gvi

Court enclosing the receipt produced by Rajak. The | G vi

Court called upon Har Govind to show cause why the execution
application should not be disposed of. Har Govind denied
recei pt of any amount from Rajak and alleged the receipt to
be forged. The Civil Court thereupon issued notice to the
Mam at dar requiring himto show cause why he should not be

held up for contenpt of court. The Mam atdar regretted his
action in maki ng paynent without the Cvil Court’s order and
expl ained how he relied upon Rajak’s word. The Mani at dar
got the anpunt produced by Rajak and forwarded the same to

the CGvil Court.- The anount was produced by Rajak under
protest and subject to his right to claim the sane.
Thereafter Har Govind lodged a F.1.R with the police at
Dhari and on conpletion of the investigation the P.S. 1. sent
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a charge-sheet against Ali Bin Rajak to the court. The
Magi strate finding prina facie case conmitted Rajak to the
Sessions Court for trial. One of the charges was under s.

420 |.P.C. and the other was under s. 471 |.P.C. The second
charge with which alone the court was concerned was based on
the allegation that Rajak had made use of the receipt dated
May, 23, 1964, alleged to be forged before the Mam atdar by
producing the sane before that officer on July 16, 1964.
The objection taken by Rajak was that by virtue of s.
195(1)(c) the court could not take cognizance of this case
wher eas on behal f of the prose-

(1) 9 &uj. Law Reporter 1
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cution it was contended that the forged receipt had been
produced before the Mam atdar before its production in the
civil court and, therefore, s. 195(1)(c) was inapplicable.
It was in this context that the majority of the judges held
that no conplaint by the court was necessary whereas one
| ear ned Judge took the contrary view. It appears to us that
in the Qujarat case the use of the forged power of attorney
before the Mani at dar _occurred while the execution
proceedi ngs were pending but since it was not this user
which was the subject matter of the charge the mpjority of
the Judges rightly held that this was not barred by s.
195(1)(c). It was apparently not argued that the conplaint
of the Manl atdar was necessary.

In State v. Bhikubhai (1) a DivisionBench of the Gujarat
H gh Court observed that s. 195(1)(c) C. P.C. would apply
even when the person accused of the offence referred therein
in respect of a docunent produced in a court-was not a party
to the proceeding in which the docunment was  produced
provided such offence was conmitted by himjointly with a
person who was a party to the proceeding or provided the
of fence with which he is charged is the same as alleged to
have been conmitted by the persons who were parties to the
proceedi ngs. The Bench al so observed that the words “party
to a proceeding" are used in an abstract manner to /indicate
the only <class or category of offenders. It was further
said that cl. (c) of s. 195(1) nust be strictly construed
because it encroaches upon the jurisdiction of the —~ordinary
crimnal courts enpowered to punish offences under s. 195
and is engrafted by way of an exception to the ordinary
powers of crimnal courts. It would, therefore, be inproper
to construe it in a manner which would restrict the
jurisdiction of crimnal courts unless the restriction is
expressly provided for or necessarily foll ows.

Broadly speaking we are inclined to agree with the reasoning
of the Allahabad Full Bench in Kushal Pal Singh’'s case(2).
This in our opinion reflects the better view,. The purpose
and object of the Legislature in creating the bar ~against
cogni zance of private conplaints in regard to the  offences
mentioned in s. 195(1)(b) and (c) is both to save the
accused person from vexatious or baseless prosecutions
inspired by feelings of vindictiveness on the part of the
private conplainants to harass their opponents and also to
avoid confusion which is likely to arise on account of
conflicts between findings of the courts in which forged
docunents are produced or false evidence is led and the
concl usions of the crimnal courts dealing with the private
conplaint. It is for this reason as suggested earlier, that
the Legislature has entrusted the court, whose proceedings
bad been the

(1) A I. R 1965 @uj. 70.

(2) I. L. R [1953] AIl. 804.

target of the offence of perjury to consider the expediency




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 12 of 12
in the larger public interest, of a crimnal trial of the

guilty party.

In this case the offence under s. 471 |1.P.C. is clearly

covered by the prohibition contained in S. 195(1)(c) but the

of fence under s. 467 1.P.C. can in our view be tried in

the absence of a conplaint by the court unless it is shown
by the evidence that the documents in question were forged
by a party to the earlier proceeding in his character as
such party, in other words, after the suit had been
i nstituted.

The appeal is accordingly allowed in part, in the terns just
,stated. The lower court, we hope, will dispose of the case
wi th due despatch.

K. B. N Appeal allowed in
part.
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