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ACT:

Constitution of India 1950: Article 320-Public Service
Conmi ssi on-Duty of -Reconmend only candidates fulfilling all
requisite qualifications-On enquiry candidate not found to
have rel evant and required experi ence-Conm ssi on-Right to -
W t hdr awal of candi dat ure and cancel | ati on of
recommendati on.

HEADNOTE

The U.P. Public Service Conmi ssion nmade an advertisenent
in various newspapers inviting applications for the post of
Food & Drug Controller, U P. The requisite qualification for
the said post were specified in the advertisenment as: (I) a
degree from any recogni sed Uni versi'ty in
Medi ci ne/ Sci ence/ Phar maceuti cal Chem stry, and (2)
experience of five years in Drug Standardization and
problems relating to control of Drug standards or Drug
manuf acture or Drug testing in a renowned institution

Pursuant to the said advertisenment Dr. MC Bindal, Dr.
S. K. Majundar, the appellants in the two appeals C A _No.
379/84 and C. A No. 3926/ 84 respectively, and Ram Chander
Si ngh. the respondent in the first appeal along with others
filed applications. The Comm ssion after holding  interview
recormended the appointnment of (a) inthe min list-RC
Si ngh and (b) in the reserved list-Dr. MC Bi nda
(Provisional) and nmade it clear that the word °‘Provisional
denoted that the recommendati on was subject to the candi date
neeting the necessary qualification--experience of five
years.

The State of Uttar Pradesh intimated the Conm ssion that
the candidature of R C Singh did not appear to be suitable
in view of the vigilance enquiry against him and that Dr.
Bi ndal had the requisite experience of five years. 1In its
reply the Commission intimated that the right to appoint or
not to appoint a candidate vested with the State of U P. and
it was for the State Government to take a deci si on
accordingly. On receipt of this letter, the State Governnent
appointed Dr. MC. Bindal as Food & Drug Controller

Two wit petitions were filed in the Hi gh Court, one by
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R C. Singh and another by S.K  Mjundar challenging the
appoi ntnent of Dr. M C. Bindal on the ground that he had not
the requisite experience. The Hgh Court by a comon
judgrment allowed in part the wit petitions, and held that
though Dr. Bindal is not per se unsuitable or disqualified
for the post, his appointnment was to be treated as only
provi sional and subject to the final decision of the State
Gover nment .

Dr. Bindal appealed to this Court. In the neantime the
Service Conmission directed one of its officers to verify
whet her Dr. Bindal fulfilled the qualifications relating to
practical experience of 5 years in Drug Standardization or
Drug testing in a renowned institution. The Deputy Secretary
after enquiry sent a report that the total period of
experience of Dr. Bindal on the date of submission of his
application was only 3 years 4 nonths and 9 days whereas the
essential qualificationrequired was experience should be
for 5 years. The Conmi ssion thereafter took the decision
"that 'the Conmi ssion w thdraws and cancels the provisiona
recomrendation and the candidature because Dr. Bindal did
not possess the requisite qualification’s.

In the appeal and the wit petition it was contended on
behal f of Dr. Bindal that the Service Comm ssion was w ong
and patently in error in-wthdraw ng the candi dature of the
appel l ant and in cancelling its recomrendati on

Allowing C A No. 3926 of 1986 filed by Dr. WMjundar,
and dismissing C.A No. 3797 of 1984, WP. No. 756 of 19X6
filed by Dr. Bindal ‘and C. A No. 3798 of 1984 filed by the
State of | .P., the Court,

HELD: 1. A candidate in order to be -considered for
appoi ntnent for the post must have to comply wth the
requisite qual i ficati on, nanel y t he educati ona
qualification as well as experience. If any of these
essential qualifications is lacking then the candidate
cannot claimto be appointed in the said Post. [42E]

2. Under Article 320(3)(a) and-(b), it is the duty of
the Public Service Comm ssion to consider and to get itself
satisfied as to which of the candidates has fulfilled the
requisite qualifications specified in the advertisenent.
[42G

3. The Commission in the instant case has duly got
verified the certificates of Dr. Bindal inregard to  his
experience of five years in drug testing by a Deputy
Secretary of the Commssion, and after considering his
report as well as the certificates came to. the  conclusion

t hat t he appel | ant t hough fulfilled educati ona
PG NO 38
qualification, lacked in the requisite experience of  five

years in drug testing. The Conm ssion therefore, revised its
earlier decision and also cancelled the recommendation
earlier given in favour of the appellant. The decision of
the Public Service Conmission, cannot be faulted. [42H, 43A-
Bl

4. 1t is the constitutional requirenent envisaged in
Article 320 that the Comm ssion will have to perform the
duty of recommending the candidate fulfilling all the

requisite qualifications for the post to the Governnent for
being considered for appointment to the post concerned.
[ 143B- C]

JUDGVENT:
CIVIL APPELLATE ORIG NAL JURISDICTION: Civil Appeal
Nos. 3797-3798 of 84 and 3926 of 1986.
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From the Judgnent and Order dated 2.12.1983 of the
Al | ahabad High Court in Wit Petition Nos. 2451 and 2155 of
1983.

Anil Dev Singh, GL.Sanghi, MK Ramanurthi, Ms.
S.Di kshit, S.K. Mehta, MK Dua, Aman Vachhar and S.C. Birla
for the Appell ants/Petitioners.

S.N. Kacker and R B. Mehrotra for the Respondents.

The Judgrment of the Court was delivered by

RAY, J. W allowed the Cvil Appeal No. 3926 of 1986 and
di smissed Civil Appeal No. 3797 of 1984 and wit petition
No. 3796 of 1986 filed by Dr. MC. Bindal and Civil Appea
No. 3798 of 1984 filed by the State of Uttar Pradesh by our
order dated December 19, 1986 and we indicated therein that
the reasons for the above order would be given later on
Accordi ngly, we are gi vi ng t he reasoned j udgrent
her ei nbel ow.

The U.P. Public Service Comm ssion nade an adverti senment
in various newspapers on Septenber 13, 1981 i nviting
applications for the post of Food & Drug Controller, UP
The qualifications for this post stated in the sai d
adverti senent are set out hereunder

"Necessary qual i fications:

(1) A degree fromany recogni sed University in Medicine
Sci ence/ Phar maceuti cal Chem stry.
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(2) Experience of 5 years in Drug ~Standardization and
problens relating to controlling of Drug standards or drug
manuf acturing or drug testing in a renowned institution

Pursuant to the said advertisement Dr. MC. Bindal, I)r.
S. K Majundar, Shri Ram Chander Singh and others filed
applications. The appellant - Dr. Bindal stated in his
application that he has seven years’ experience as per the
advertisenment. He also stated that he had three and a half
years’ specific experience i.e. experience in the field of
dr ug testing and four vyears  other experience nanel y
experi ence in the field of teaching Pharma  analysis
including testing of transfusionfluids in the hospitals,
pharmacy nmanufacturing units attached to LLRM Medica
Col l ege, Meerut. It has al so been stated that in the four
years of teaching experience in addition tohis teaching
responsibility he also conducted the laboratories in which
drug testing was carried out. O the applicants, Dr. S K
Maj undar was not called for interview.

The U P. Public Service Comrssion after hol di ng
interview of the candidates recomended  the follow ng
candi dates for appointrment to the post of Food & Drug
Controller, UP.

(a) In the mainlist ... Shri RC Singh (b) 1In_ the
Reserve List ... Dr. MC Bindal (Prov.)

The Conmi ssion al so recomended for rel axation of age of
Shri R C. Singh. The Conmission also made it clear that "the
word ' Provisional’ denoted that the reconmendati on was sub
ject to the petitioner neeting the necessary qualification-
experience of 5 years-for the appointnent to the office  of
the Drug Controller."

On Decenmber 5, 1982, the State of Utar Pradesh
intimted the Comm ssion that the candidate Shri R C. Singh
did not appear to be suitable in view of the fact that there
had been a vigilance enquiry against him It was also
pointed out in the said letter that the appointnent of Shri
R C. Singh as Food & Drug Controller would not be in public
interest. The State further pointed out that Dr. Bindal had
the requisite experience of 5 years and he had al60
excel | ent acadeni ¢ and other qualifications.

In reply to the said letter sent by the Secretary,
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Medi cal and Health, U P. Governnent. the U P. Public Service
Conmission by its letter dated February 23, 1983 intinmated
to the State of U P. that the right to appoint or not to
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appoi nt a candi date vested with the State of U P. and it was
for the State Governnment to take a decision accordingly. On
eceipt on this letter the State Governnent appointed Dr.
M C. Bindal as Food & Drug Controller, UP. by its letter
dated April 6. 1983.

Thereafter two wit petitions were filed in the High
Court at All ahabad, Lucknow Bench; one by Shri R C. Singh
and anot her by Dr. S. K. Mjundar chall engi ng the appoi nt nent
of Dr. MC Bindal on'the ground that he had not the
requi site experience as required for the said post of Food &
Drug Controller, U P. These wit petitions are wit petition
No. 2451 of 1983 and wit petition No. 2155 of 1983. These
were heard together and were allowed in part by a comon
judgnent on Decenber 22, 1983. The rel evant portions of the
findings are set out herein

"To ~sumup: (1) The order appointing Dr. Bindal to the
post finally was premature (2) Before final decisions taken
in the matter, the State CGovernnent has to take a decision
on: (a) whether to allowor reject Shri RC Singh s
representati on agai nst the censure entry based on vigilance
report and then to /consider the question of his suitability
for appointnent. (b) Wether to relax the age limt for Shr
R C. Singh (c) If Shri R C Singh was not to be considered
suitable, then to consider in consultation with the Public
Servi ce Conm ssion the question whether Dr. Bindal fulfilled
the requisite qualification relating to practical experience
in accordance wth law (d) If Dr. Bindal is found not to
fulfil the qualification, then to consider whether the
qualification relating to practical experience has to be
nodi fied or not (e) As Dr. Bindal is not perse unsuitable or
di squalified for the post, he wll continue to hold the post
provisionally till a decision is taken as above. The fina
decision should however be taken at an early date, say
within a period of three nonths fromtoday.

Accordingly, the petitioners succeed in part.” The matter
will have to be considered afresh by the State CGover nirent
in some respects as set out above in consultation with the
Conmi ssion. Dr. Bindal’s appointment cannot, however, be
held to be illegal because it is not in violation of any
statutory provision. Indeed, ii an I.A S. Oficer could hold
the post for such a long time, Dr. Bindal ~being certainly
better qualified can also hold the post.
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However, his appointnment shall be treated as only
provisional and will be subject to the final decision of the

State CGovernment as indicated herein above

The writ petitions are, accordingly, allowed in part to
the extent indicated above. No order is nade as to costs."

Aggri eved by the said judgnent Dr. Bindal who was one of
the respondents in the said wit petitions filed a specia
| eave petition being SLP (C) No. 10330 of 1984 which was
nunbered as Civil Appeal NO 3797 of 1984 after the grant of
special |leave. The State of Utar Pradesh also filed SLP (C
NO. 9084/84 and this was nunbered subsequently as Givi
Appeal NO 3798 of 1984 after grant of special |eave. The
U P. Public Service Conm ssion however, in the nmeantine on
March 15, 1984 directed one of its officers i.e. Deputy
Secretary to verify whether Dr. Bindal fulfilled t he
qualifications relating to practical experience in drugs
standardi zati on or drug manufacturing or drug testing in a
renowned institution. The Deputy Secretary after enquiry
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sent a report to the U P. Public Service Conm ssion stating
that the total period of experience of Dr. Bindal on the
date of submission of his application was only 3 years 4
nmonths and 9 days whereas the essential qualification
required was experience should be for 5 years from any
repute concern. The U P. Public Service Conm ssion took a
decision on April 17, 1984 to the effect "that the
Conmi ssi on wi t hdr aws and cancel s t he provi si ona
recomendati on and the candi dature because Shri Bindal does
not possess the requisite qualifications" and the same was
sent to the Government on April 23, 1984. Dr. Bindal noved a
wit petition being wit petition No. 756 of 1986 agai nst
this inmpugned order nmade by the Public Service Comi ssion
wi t hdrawi ng the candi dature of Dr. Bindal and cancelling its
reconmmendati on of the petitioner for the post of Food and
Drug Controller, U . P

It is necessary to mention.in this connection that on
Sept enber . 21, 1984 this Court while granting special |eave
nmade an ‘order of  stay of operation of the H gh Court
j udgrent ‘pendi ng hearing of the appeal. But subsequently on
March 18, 1986 after hearing the  learned counsels the
interim order of stay was recalled in consideration of the
fact that U P. Public Service Conm ssion had al r eady
cancel l ed the candi dature of the appellant and w t hdrawn the
recomrendati on made inhis favour for the reason inter alia
that he lacked in five years experience in Drug testing.
This Court also directed the State Governnent to appoint a
menber or one Indiian Adm nistrative Service to function as
the Food & Drug Controller, U P.
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It has been urged on behalf of the appellant, Dr. Bindal

t hat the order of the Public Service Comm ssion in
cancel l ing the candidature of the appellant” and w thdraw ng
the recomendation made in his favour iswholly illegal and

bad in as nuch as the Governnent- has considered the
certificates produced by the appellant and found that the
appel | ant had the requisite experience of five years in Drug
testing and as such he was appointed by the GCovernnment as
Food and Drug Controller, UP. The U P. Public Service
Comm ssion was wong and patently in error in w thdraw ng
the candidature of the appellant and in cancelling its
recommendati on w thout properly considering the opinion of
the Governnent to the effect that the appellant had the
requisite experience of five years in drug testing. It ~has
been further contended in this connection that the Provision
of Article 320 of the Constitution of India providing for
consultation with the Union Public Service  Comm ssion or
providing for consultation with the State Public Service
Conmi ssion is not mandatory and as such the recomendation
of the Comm ssion was not binding on the State Governnent.
It has been subnitted that the reconmendation- of the
Commi ssion is in the nature of advisory function and it is
for the State to take the ultimate decision. Some decisions
of this Court have been cited at the bar on this score.

In the instant case, the advertisenent for the post was
made at the instance of the U P. Public Service Conm ssion
and the requisite qualification for the post had been
specified in the advertisenent. It is therefore, essentia
that a candidate in order to be considered for appointnent
for the said post nust have to comply with the requisite
qualification nanely the educational qualification as well
as the experience in drug testing etc. for a period of five
years. |If any of these essential qualifications is |acking
then the candi date cannot claimto be appointed in the said
post. Undoubtedly, it is the Public Service Conm ssion who
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has to receive the applications of the candi dates and has to
scrutinise themand then to decide which of the applicants
have got the requisite qualifications and so be called for
interview It is the duty of the Comm ssion with the hel p of
experts in the particular subject to hold interview and to
find out and select the candidates having the requisite
qualifications and experience fit to be reconmmended to the
CGovernment for appointnment to the said post of Food & Drug
Controller. Therefore, under Article 320(3)(a) and (b), it
is the duty of Public Service Conmission to consider and to
get itself satisfied as to which of the candidates has
fulfilled the requisite qualifications specified in the
advertisenent. The Comm'ssion in this particular case has
duly got wverified the certificate of the Dr. Bindal in
regard to his experience of five years in drug testing by a
Deputy Secretary of the Conmission and after considering his
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report ~as well as the certificates came to the conclusion
t hat t he appel I'ant t hough fulfilled educati ona
qualifications, lacked in the requisite experience of five

years in-drug testing. The Commi ssion, therefore, revised
its earlier decision and withdrew the candidature of the
appel l ant and also cancelled its reconmendation earlier
given in favour of the appellant. This decision of the
Public Service Comm ssion, in our considered opinion cannot
be faulted. It is the constitutional requirenment envisaged

in Article 320 that the Conmission will have-to perform the
duty of recommending the candidate fulfilling all the
requi site qualifications for the post to the Governnent for
bei ng considered for appointnment to the post concerned. It

is, of course, a well settled |egal position that the duty
to consult the Commission in the matter of _appointnent to
civil posts by the Governnment is not mandatory but directory
and as such the absence of consultation wth the State
Public Service Conmi ssion does not render any appointnent
made by the Governnent in Civil posts invalid or illegal. It
cannot al so be contended that since the duty to consult the
Public Service Conmission in the matter of nmaki ng
appointnents to Civil Services of the State is directory and
not mandatory, the appointnent of Dr. Bindal as Food & Drug
Controller, U P. by the Government of Utar Pradesh cannot
be questioned or interfered in by the Court in as nuch as
the candi dature of the appellant, Dr. Bindal for the post in
guestion has already been withdrawn by the Public  Service
Conmi ssi on and as such the question of wvalidity or
invalidity of the appointnment of the appellant. Dr.~ Bindal
to the said post is no |onger open to be considered by the
Court.

In such circunstances the only course open for/ the
Gover nirent is to re-advertise the post. | f such
advertisenent is nmade the appellant. Dr. Bindal wll be free
to apply for the sane. It has been brought to our notice by
a subsequent affidavit sworn by Dr. S.K Mjundar that the
said post with a changed nane as Drug Controller —was
advertised and Dr. Bindal’'s name was reconmended for the
said post by the U P. Public Service Commission and the
deponant was not called for interview W do not think it
proper to take notice of the subsequent fact and we refrain
from expressing any opinion in this respect. It is open to
the parties to take appropriate steps in accordance wth
I aw.

For the reasons aforesaid the Cvil Appeal No. 3926 of
1986 is allowed and Cvil Appeal No. 3797 of 1984. Wit
Petition No. 756 of 1986 filed by Dr. MC Bindal and Givi
Appeal No. 3798 of 1984 filed by the State of Uttar Pradesh
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are di smssed with costs.




