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ACT:
Constitution of India, 1950:

Article 310- Contr act ual appoi nt nents- M ni sters’
est abl i shnent - Tenpor ary appoi ntment on the recommendati on of
M ni sters-Power of State to make such appoi nt ment s- Source
of .

Cvil Service:

Bonbay Civil Service Rules, 1959: Rules 2, 9(56), 33.

Tenporary appoi ntnents-Co-termnus w.th the term of
M ni st er s- \Whet her i ncumbents entitled for absor pti on-
Term nation Order-Prior notice-Wether necessary.

HEADNOTE:

The respondents were appointed in the State Governnent
Service purely on tenporary basis, co-ternmnus with the
tenure of the Chief Mnister and Mnisters, withno right of
absorption. They also furnished undertaking to this effect.
Wth the change in CGovernment, the respondents were issued
orders of termnation. They filed Wit Petitions before the
High Court challenging the term nation orders and claimng
that they were entitled to be absorbed in service. ~The H gh
Court granted stay and directed that ~status quo be

mai nt ai ned and the respondents continued in service. The
H gh Court was of the opinion that they were entitled to the
protection of Rule 33(1)(b) of the Bombay Civil Servi ce

Rules and since termnation was ordered w thout conplying
with the requirenents of the said rule the term nation order
were null and void. It however ruled out the question of
absorption. However, taking an overall view of the matter,
the High Court directed that in lieu of reinstatenment,  they
may be paid salary fromthe date of termnation till the
date of judgnent and for a further period of two nonths-that
isinall for a period of two years. Aggrieved against the
said judgnment, the State Governnent has preferred the
present appeal s by special |eave.

Al owi ng the appeal, this Court,

846

HELD : 1. The appoi ntnent of the respondents was a pure
and sinple contractual appoi ntnent and that such appoi nt nent
is outside the purview of the Bonmbay Cvil Service Rules,
1959. Since the tenure of the ministers at whose instance
and on whose recomendati on they were appointed has cone to
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an end, their service also cane to an end sinultaneously.
No order of term nation as such was necessary for putting an
end to their service, nmuch less a prior notice. They ought
to go out in the manner they have cone in. [853-C D

2. It is evident froma reading of the order of
appoi ntnent that it was purely a contractual appointment co-
termnus wth the tenure of the Mnisters at whose choice
and instance they were appointed. The order expressly
stated that they shall not get any right to appointment in
regul ar cadre. Their services were, it was expressly
stated, liable to be terninated at any time wi thout giving
any notice and/or wthout assigning any reason. |ndeed, they
were asked to furnish undertakings in the above terns which
they did. The order no doubt enploys the words ‘appointed
as direct recruits on purely tenporary basis’. However, the
order nust be read as a whole and so read, it is clear that
the appoi ntnent of the respondent was made ot herwi se than in
accordance wth the rules, at the choice and on the
recomrendati on of the concerned Mnister who wanted them to
serve in his establishnent. That the State has the power to
make such contractual appointnment is recognised by clause
(2) of Article 310. [849 H, 850 A-(

3. Rules 9(56) and 33 of the Bonmbay Civil Service Rules
have no application to the instant case as the respondents
cannot be deened to be tenporary Governnent servants wthin
th neaning of the said rules inasmuch as the terns of their
appoi ntnent clearly anmount to an otherwi-se provision wthin
the meani ng of the Non-obstante cl ause ("except where it is
otherwi se expressed or inplied") with which rule 2 begins.
It is evident that the ternms of ‘their appointnment and the
undertaking are clearly inconsistent with the said rules and
in particular with rule 33. Rule33(1)(b) and the term
making their tenure co-terminus with their mnister ' cannot
go together. [853 B-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal ‘Nos. 1826-
37 of 1992.

From the Judgnent and Order dated 7.9.1991 of the
Guj arat Hi gh Court in Special G vil Application Nos. 8627 to
8633 of 1989, 8635 to 8638

847
of 1989 and 2937 of 1991
D.A. Dave, Binmal Roy Jad and Anip Sachthey for the
Appel | ant s.

Ani| Nauriya and Hemanti ka Wahi for the Respondents.

The Judgrment of the Court was delivered by

B. P. JEEVAN REDDY, J. Heard counsel for both parties.
Leave granted.

These appeals filed by the State of CGujarat are
directed against the Judgrment of a Division Bench of the
Gujarat H gh Court allowing partly a batch of wit petitions
filed by respondents 1 to 12.

In the year 1985, the Government of CQujarat thought it
expedient to pernit the Chief Mnister and other Mnisters
to appoint persons of their choice in their respective
est abl i shnents. Respondents 1 to 12 were accordi ngly
appointed in the category of derk/Typists/Director/Peon
The orders of appointnent issued to the respondents are
i denti cal . The State has placed before us a copy of the
Ofice Oder dated 12.7.1985 issued from the Gener a
Admi ni stration Departnent, Government of Gujarat relating to
the appoi ntnent of sone of the respondents. The order reads
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as follows:
"The following persons are appointed as direct
recruits on purely tenporary basis in the office of
the Chief Mnister with effect from6.7.1985 (after
office hours) on the posts shown against their
nanes. Their services shall be liable to be
term nated at any time without giving any notice or
assigning any reasons. This appointrment is for a
l[limted period up to the tenure of Mnister’s

establ i shment . They will not get any right for
absorption in regular cadres of Sachivalaya and
they wll have to furnish an undertaking to this
ef fect.

Sr. Nane of Post Dat e Remar ks

No. Enpl oyee of Birth

1 2 3. 4 5

1. Sh. P.J. Kanpavat O erk-Typist 20.5.55 Rel axation is
gi ven on upper
age limt.
848
2 to 10 omtted.
2. They /will" have to furnish physical fitness
certificate fromthe Cvil Surgeon inmrediately.
Qut of the above, those appointed on class |II]
posts, are not eligible for special pay whereas
those appointed on class 1V posts are eligible to
get special pay as per rules.”

In Decenber 1989, a new Governnent canme -into office
following the General Elections to the Legislative Assenbly.
Wth the exit of the Mnisters in whose establishnments the
respondents were appoi nted, the respondents were al so issued
orders of termnation with effect from 18.12.1989. The
orders of termnation are dated 10.12.1989 and 11.12.1989.
Aggri eved by the said orders of term nation the respondents
filed a batch of wit petitions in the Gujarat H'gh / Court
claimng that they are entitle to be absorbed as pernanent
enpl oyees in the Service of the State of Quj ar at
Alternatively they contended that the inmpugned -orders of
term nation are bad being contrary to Rule 33 of Bonbay
Cvil Service Rules, 1959, as also Section 25F of the
Industrial Disputes Act. Having filed the wit petitions,
they noved application for staying the operation of the
termnation orders. The Gujarat Hgh Court directed the
status quo to be maintai ned which inplied their continuance
in Service. The State, however, carried the matter to this
Court which vacated the said orders, with result. that/ the
respondents went out of the office.

The respondents’ case before the H gh Court of - Qujarat
was that notwithstanding the terms of their appointnent
orders they have a right to continue in service. They
submitted that they served different mnisters fromtinme to
time (as per the particulars supplied by them and that they
were really enployed on account of their past experience.
They relied upon certain instances in the conposite State of
Bonbay where sinmilarly appointed persons were absorbed in
Covernment service. They invoked Articles 14 and 16 of the
Constitution besides Rules 33 of Bonbay G vil Service Rules.
The State, on the other hand, relied upon the terns of their
appoi nt nent and contended that their appointnent was
contractual in nature, co-terminus with the tenure of the
concerned M nister under whom and at whose instance they
were appointed. They have no right to claimabsorption or
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any other right. They nmust go along with their Mnisters,
it was subnitted
849

In the light of the rival contentions, the CGujarat High
Court franed three questions for their consideration, viz.,
(1) whether the respondents (State) had di scri m nat ed
against the petitioners by no absorbing themin the State
service and instead terminating their services by inpugned
orders and whether the said action was violative of Articles
14 and 16 of the Constitution. (2) Whether the inmpugned
term nation orders were contrary to BCS Rule 33 and hence,
they were null and void and the inoperative of |aw (3)
VWhat reliefs were the petitioners entitled. On the first
guestion, the High Court held against the wit petitioners.
It was of the opinion that the wit petitioners cannot be
directed to be absorbed in-regular service inasmuch as their
initial entry itself was otherw se than in accordance wth
the Rules and also because their appointnent was nade
excl usively on the recommendation of the concerned M nister
who selected persons of his choice to serve in his
est abl i shnent.— Such absorption, the Hi gh Court pointed out,
may anmount to circumventing the Rules rel ating to
recruitnent and would be wunjust to other enpl oyees.
Articles 14 and 16 of the Constitution do not come to the
rescue of the wit petitioners. Further, it was held, the
Gujarat Non-Secretariat Cerks and C erks/ Typist (Training
and Examination) ' Rules, 1970 do not apply to the wit
petitioners. On the second question, however, the High
Court was of the opinion that the wit petitioners are
entitled to the protection of Rule 33 (1)(b) of the Bonbay
Cvil Service Rules; Since the termination has been effected
wi thout satisfying the requirenments of the said Rule, they
were declared to be null and void.~ On the question of
relief, the H gh Court was of the opinion that granting of
relief of reinstatenment would be of no help to the wit
petitioners inasmuch as even after such reinstatenent their
services can be term nated by paying one nonth’'s salary as
contenplated by the proviso to Rule 33(1)(b) of  the BCS
Rul es. Taking "a practical view of the matter"-to use the
| anguage of the Hi gh Court-they directed that in lieu of
orders of reinstatenent, the wit petitioners shall be paid
the salary fromthe date of their termnation up to the date
of Judgnent and for a further period of two nont hs
thereafter-that is for a period of approxinmately two vyears.
The correctness of the said Judgnment, insofar as it~ goes
against the State is canvassed in these appeals.

It is evident from a reading of the ~order of
appointnent of the wit petitioners that it was purely a
contractual appointnent co-termnus with the tenure of  the
M ni ster’s establishnent, at whose choice and instance they
were appoi nted. The order expressly stated that they shal
not get any

850
right to appointment in regular cadre. Their services were,
it was expressly stated, liable to be term nated at any tine
without giving any notice and/or w thout assigning any
reasons. I ndeed, they were asked to furnish under-takings
in the above terms which they did. The order no doubt
enpl oys the words "appointed as direct recruits on purely
tenmporary basis"-and these are the words which constitute
the sheet-anchor of the wit petitioners’ contention. e
are, however, of the opinion that the order must be read as
a whole and so read, it is clear that the appointnent of the
respondents/wit petitioners was nmade otherwise than in
accordance with the rules, at the choice and on the
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recomrendati on of the concerned M nister who wanted them to
serve in his establishnent. That the State has the power to
make such contractual appointment is recognised by clause
(2) of Article 310. clauses (1) and (2) of Article 310 read
as follows:
"310. Tenure of office of persons serving the Union
or a State:-(1) Except as expressly provided by
this Constitution, every person who is a nmenber of
a defence service or of a civil service of the
Union of an all-India service or holds any post
connected with defence or any civil post under the
Union, holds office during the pleasure of the
President, and every person who is a nenber of a
civil service of a State or holds any civil post
under a State holds office during the pleasure of
the CGovernor of the State
(2) Notwi'thstanding that a person holding a civi
post under the Union or a State holds office during
the pleasure of the President or, as the case may
be, of ~the Governor of the State, any contract
under— which a person, not being a nenber of a
def ence service or of an all-India service or of a
civil service of the Union or a State, is appointed
under this Constitution to hold such a post may, if
the President or the Governor, as the case may be,
deens it necessary in order to secure the services
of a person having special qualifications, provided
for the payment to him of conpensation, if before
the expiration of an agreed period that post is
abol i shed or he is, for reasons not connected wth
any m sconduct on his part, required to vacate the
post."
Wiile clause (1) corresponds to sub-section' (1) of
Section 240 of the
851
CGovernment of India Act, 1935, clause (2) is practically a
re-production of sub-section (4). Cdause (1) declares that
unl ess ot herwi se provided by the Constitution, every person
hol ding a post in defence service or civil service or any
post connected with them holds office during the pleasure of
the President and simlarly every person holding a civi
post under the State holds the sanme during the pleasure of
the Governor of the State. Cause (2) recognises the  power
of the President/CGovernor to appoint a person to a civi

post (under the Union or the State) on contract. However,
the person to be so appointed should not be a nenber of a
defence service or of an All-India service or a civi

service of the Union or the State. The clause enables the
Presi dent/ Governor to provide, if he thinks it necessary to
secure t he services of a per son havi ng specific
qualifications for paynent to himconpensation in.case the
post is abolished before the expiry of the agreed period or
where he is asked to vacate the post before the expiry of
such period for reasons not connected with any m sconduct on
his part. In the case bhefore us, of course, there is  no
such provision for conpensation-apart fromthe fact that
this is not a case of term nation before the expiry of the
period of the contract. (For the purposes of this case, it
i s unnecessary to exam ne the reasons for which sub-section
(4) was enacted in Section 240 of the Government of India
Act, 1935 and why was it repeated in Article 310).

In the light of this clause it is idle to contend on
the part of the respondents/wit petitioners that their
appoi ntnent is under the rules or that their appointment is
a tenmporary appointnent within the neani ng of Bonbay Civi
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Service Rules. Rule 2 of the Bonbay Civil Service Rules
which is quoted in the judgnent of the H gh Court reads
t hus:
"except where it is otherw se expressed or inplied,
these rules apply to all nenbers of services and
hol ders of posts whose conditions of services the
government of Bonbay are conpetent to prescribe:
Provi ded that they shall also apply to:-
"(a) any person for whose appoi nt nent and
condi tions of enpl oyment and condi tions of
enpl oyment special provision is nade by or under
any law for the time being in force, and
(b)any person in respect of whose service, pay and
al l owances and  pension or any of them specia
provi si ons has been
852
made by an agreement rmade with himin respect of
any matter not covered by the provisions of such
'aw or agreemnent."

The ' High Court has relied upon the said rule to hold
that the wit petitioners are covered by clause (b) to the
provi so. It has further held that the respondent rnust be
deemed to be holders of tenporary posts within the nmeaning
of rule 9(56) which defines the expression tenporary post to
nmean a post carrying adefinite rate of pay sanctioned for a
limted tine. On the above basis, the H gh Court has
applied Rule 33 which provides the nbde of termnating the
service of a tenporary Governnent servant. [In short, the
rule provides for a prior notice, the duration of which
depends upon the length of service put in by the tenporary
Government servant. W are, however, of the opinion that
the said rules have no application to the respondents
herein and that they cannot be deenmed to be tenporary
CGovernment servants within the neaning of the said  rules
i nasmuch as the terms of their appointment clearly anpbunt to
an otherwise provision wthin the neaning of the Non-
obstante clause ("except where it (is otherw se expressed or
inmplied") wth which rule 2 begins. The order appointing
the respondents expressly states not only that their
services shall be ternminated at any tine wthout giving any
noti ce and without assigning any reason but also that their
appointnent is for alimted period co-termnus wth the
concerned mnister’s tenure. They were also asked to
execute an undertaking in the above terns which they did.
It is evident that the terns of their appointnent and the
undertaking are clearly inconsistent with the said rules and
in particular wth rule 33. Rule 33 (1)(b) and the term
making their tenure co-terminus with their mnister cannot
go together. Sub-rule (1) of rule 33 of the Bonbay G vi
Service Rules nay be set out at this stage, for the reason
that the Hi gh Court has rested its case on clause (b) of the
said sub-rule

"33. (1)(a) The service of a tenporary governnent
servant shall be liable to term nation at any tine
by a notice in witing given to him by the
appoi nting authority.
(b) Where a tenporary governnent servant has put in
service for a period exceeding one year the period
of such notice shall be one month and where such
government servant has put in service for one year
or any period | ess than one year the period

853
of such notice shall be one week.
Provided that the services of any such governnent
servant nmay be term nated forthwith by paynent to
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him of a sumequivalent to the anbunt of his pay
plus allowance for the period of the noti ce due
the same rates at which he was drawing pay and
al  owances imediately before the termination of
his service or as the case nmay be, for the period
by which such notice falls short of the notice
period."

For the reasons given above, we are of the opinion that
the appointnment of the respondents was a pure and sinple
contractual appointnent and that such appoi ntnent does not
attract and is outside the purview of the Bonbay Civi
Service Rules, 1959. Since the tenure of the mnisters at
whose instance and on whose reconmendation they wer e
appointed has cone to an end with 10.12.1989 their service
al so cane to an end sinultaneously. No order of termnation
as such was necessary for putting an end to their service,
much less a prior notice. They ought to go out in the
manner they have cone-in.

The ~'appeal in- accordingly allowed. The judgnment and
the order of the GQujarat Hi gh Court is set aside. Havi ng
regard to the circunstances of the case, there shall be no
order as to costs.

G N Appeal al | owed.
854




