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ACT:

Constitution of India Art. 173---Cath to be taken by
candi dat e for election to the Legislature--Form of oath
prescribed in Third Schedule-- QCath taken in GQGujarati
| anguage- - Use of expr essi on 'Raj ya Sabha’ f or
"Legi sl ative Assenbly’--Cat h~ whether taken in pr oper
form-Effect on el ection--Directory or nandatory.

HEADNOTE

The returned candidate ’'at an election to the  QGujarat
Legislative Assenbly held in February 1967 had taken his
oath as prescribed by Art. 173 of the Constitution in
t he Gujarati version of the relevant formset out in
the Third Schedule to the Constitution. In the said version
the term "Legislative Assenbly" was translated as "Rajya
Sabha". In an election petition it was urged that the term
"Rai ya Sabha" was equivalent not to "Legislative Assenbly"
but to "Legislative Council", "and there fore the oath -was
not taken by the returned candidate in the proper form and
his election was liable to be set aside. The H gh Court
havi ng deci ded against the election petitioner appea

against its judgment was filed in this Court.

HELD: (i) The word 'sabha’ neans a gathering or a
neeting or an assenbly of persons for a definite purpose.
Gving the word 'sabha’ the said nmeaning in the word ' Rai ya
Sabha’ it would not be possible to hold that the oath was
not in conpliance with the form prescribed in Art. 173(a)
of the Constitution. No doubt by common parlance in. nany
of the States in Northern India the expression 'Rajya Sabha
has cone to nean the Legislative Council of a State while
the State Legislative Assenbly is knowmn as Rajya Vidhan
Sabha. But in the absence of any authoritative translation
of the expression "State Legislative Assenbly" in GCujarat
the popul ar nmeani ng of the expression could not give proper
gui dance. The State of Gujarat has no Legislative Council of
the State. The Legi sl ature consists of one house only,
nanel vy, the State Legislative. Assenbly. There could
therefore be no mi sapprehension either in the person taking
the oath or in the Returning Oficer when he was accepting
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the nom nation paper with the oath in Gujarati formthat the
candi dat e who afterwards won the election was bei ng
nom nated as a candidate to fill a seat in the Legislative
Council of the State and not in the Legislative Assenbly.
[630 D -G

As the essential requirenents of the oath given in the
form in the Third Schedul e were not deviated from in the
Gujarati formused in this case it could not be held that
the oath subscribed in this case was not in conpliance with
Art. 173 merely because of the popul ar neaning of the word

"Raj ya Sabha".
(ii) Non,-conpliance with the provisions of a statute
or Constitution wll not necessarily render a proceeding

invalid if by considering its nature, its design and the
consequences which follow fromits non-observance one is not
| ed to the conclusion that the |legislature or t he
Consti tution-makers i ntended ~that there should be no
departure fromthe strict words used, [633 G-H
628

In the present case the essential requirenent of Art.
173 read with Form VII1-A was that the person taking the oath
or neking the affirmation wuld bear true faith and
al | egi ance to the Constitution and would uphold t he
sovereignty and integrity of India. The words which precede
this portion are nerely descriptive of the person and of his

nom nation as a candidate. It is reasonable to think that a
nere msprint inthe formof the oath or a nere inaccuracy
in renderi ng the' expression "Legislative Assenbly" in

Qujarati would not ‘be fatal to the election of t he
candi date, if otherwise valid. [634 Al

Kamaraja Nadar v. Kunju Thevar, [1959] S.CR 583,
Murarka Radhey Shyam Ram Kumar v. Roop Singh Rathore,
[1964] 3 S.C R 573; Ch. Subbarao v. Menber, Election
Tri bunal, Hyderabad, [1964] 6 S.C.R 213; State of U P. v.
Manbodhan Lal Srivastava, [1958] S.C R 533 and State if
Punjab v. Sat Pal Dang and State of Punjab v. Dr. Bol der
Prakash & Ors., [1969] 1 S.C. R 478, applied.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1180 of 1968.
Appeal under s. 116A of the Representation of the People
Act, 1951 fromthe judgrment and order dated January 17, 18,
1968 of the CGujarat Hi gh Court in Election Petition No. 2 of
1967.
Shyanmal a Pappu and Vi neet Kumar, for the appellant.
Bi shan Narain and D.N. Msra, for the respondent No. 1.
The Judgrment of the Court was delivered by
Mtter, J. The only question raised in this appeal  from
a judgrment and order of the High Court of CGujarat dism ssing
an election petition is, whether the returned candi date was
not qualified to be chosen to fill a seat of the State
Legi sl ative Assenbly inasmuch as he did not subscribe to  an
oath or affirmation according to the formset out for the
purpose in the Third Schedule to the Constitution as
prescri bed under Art. 173 thereof.
"The rel evant facts may be stated as foll ows:
The notification of the Governor of Cujarat under s. 15(2)
of the Representation of the People Act of 1951 for
the purpose of elections to the GQGujarat State Legislative
Assenbly was issued on January 13, 1967. Nomination papers
were filed by several persons including the ret ur ned
candi date and the scrutiny thereof was made on January 21
1967. The poll took place on February 18, 1967 and the
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result declared on February 27. 1967 showing the returned
candidate w nning confortably by a margin exceeding 3800
votes over his nearest rival. One of the grounds taken in
the election petition was that inmediately after t he
scrutiny of the nom nation papers, the third respondent to
the election petition had filed a witten objection before
the Returning Oficer contending that the returned candi date
had not taken oath
629

properly and on the same ground he along with respondents 2
and 4 were not qualified to be chosen and their nom nation
papers should be rejected. This contention was returned
down by the Returning O ficer and was al so negatived by the
| earned Judge who heard the election petition and in this
appeal the wunsuccessful petitioner has only pressed this
ground.

The relevant ~portion of Art. 173 of the Constitution
reads as follows :--

"A person _shall not be qualified to be
chosen to fill a seat \in the Legislature of a
State unl ess he--

(a) is a citizen of India, and nmakes and
subscri bes be,fore some person authorised in
that behal f" by the El ecti on Comm ssion an oath
or affirmation according to the formset out
for the purpose in the Third Schedul e;

(b) and(c) s
The Third Schedule' contains various forms  of oath or
affirmation. FromVII-A the relevant formfor' the present
purpose is, as follows:

"Form of oath or affirmation to be nade
by a candidate for election to the Legislature
of a State :--

"1, A B., having been nomnated as a

candidate to fill a seat in the

gi slative
Assenbly (or Legislative Council), do /swear in
the name of-God that | wll
sol emnly affirm _bear true
faith and allegiance to the Constitution of

India as by |law established *and that | will
uphol d the sovereignty and integrity of
I ndia."

The returned candidate had filed three nomi nati on
papers wth three different proposers .on January 20,
1967. Each of the three noni nati on papers clearly
mentioned that he was a candidate for election to fill a
seat in the Vidhan Sabha for the GCujarat | State i.e.
Legi sl ative Assenbly of the State. The nom nation paper of
t he returned candidate contained a form of oath or
affirmation which was both in CGuarati as well as in
Engl i sh. The English formfollowed word for word Form No.
VIl as set out in the Third Schedule, to the Constitution
and the CGujarati formpurported to set out the CGuj arat i
translation of the formof oath or affirmation. The rel evant
difference for the purpose of this appeal between the two
,forms lay in this that the words-"Legislative Assenbly" in
the form in English were translated in Gujarati form as
"Raj ya Sabha" and the appellant’s contention-before-the Hi gh
Court and before us rested
630
solely on the use of this word which according to |earned
counsel went to show that the oath that was taken was for
the purposes of filling a seat not in the legislative
assenbl y of the State but in the Legislative Council of

Le
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the State. At the hearing of the petition be,fore the
Hi gh Court the returned candidate gave evidence to the
effect that he had taken the oath not according to the words
in the Gujarati formbut 'according to the translation of
the words in the English formrendered by the Returning
Oficer. The Returning Oficer was nmerely called to produce
sonme docunents but he was not put on oath nor was he asked
any question to corroborate the testinmony of the ret ur ned
candi date. The High Court did not accept this testinony and
we see no reason to conme to any different conclusion

W rmust therefore proceed on the basis that t he
returned candidate took the oath according to the words of
the Qjarati form It was argued before us that ’'Rajya
Sabha’ neans the Legislative Council of the State *and not
the Legislative Assenbly of the State and consequently the
oath taken did not fulfill~ the requirenments of Art. 173(a)
of the Constitution. W were not referred to any officia
translation of the expression "Legislative Assenbly" in
Guj arati . The word "sabha" neans a gathering or a neeting
or an assenbly of persons for a definite purpose. Gving the
word "sabha" the said neaning in ‘the expression ’'Rajya
Sabha’ it would not be possible to hold that the oath was
not in conpliance with the formprescribed in Art. 173(a) of
the Constitution. ‘No doubt by commn parlance in many of
the States in Northern India the expression 'Rajya Sabha
has cone to nean the Legislative Council of a State while
the State Legislative Assenbly is generally known as Rajya
Vi dhan Sabha. But = in the absence ~of any “authoritative
translation of the expression "State Legislative Assenbly"
in CQujarati we cannot guide -ourselves by the popular
rendering of the expression. |In this connection it is
necessary to nention that in the State of CGujarat there is
no Legislative Council of the State. The legislature
consists of one house only, nanely, the State Legislative
Assenbl y. There could therefore be no m sapprehension
either in the person taking the oath or in the Returning
O ficer when he was accepting the nom nation paper with the
oath in Gujarati formthat the candi date who afterwards won
the election was being nom nated as a candidate to fill a
seat in the Legislative Council of the State and not ' in the
Legi sl ative Assenbly.

The H gh Court held that there was substantia
conpliance with the requirenents of Art. 173(a) of the
Constitution in the circunstances surroundi ng the maki ng-and
the subscribing of the oath even if the conpliance was not
l[iteral. We are in full agreenent with that view The
essential requirenent of Art. 173(a) of the Constitution for
our present purpose is that in order to be

631
qualified to be chosen to fill a seat in the Legislature of
a State a person (i) nust be a citizen of, India “and (ii)
must make and subscribe before a person duly authorised an
oath or affirmation according to the formset out for the
purpose in the Third Schedule. Form VII-A contains the
following essential requirenents:

(1) The person taking the oath or nmaki ng t he
affirmati on must have been noninated as a candidate to fil
a seat in the Legislative Assenbly or Legislative Council

(2) That he will bear true faith and allegiance to the
Constitution of India as by | aw established; and

(3) That he will uphold the sovereignty ,and integrity
of India.

The vital requirenents, therefore, are (a) the securing of a
nom nation, and (b) declaration of beating true faith and
all egiance to the Constitution and a prom se to uphold the
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sovereignty and integrity of India. The securing of a
nom nation precedes the making of a declaration. The rea
purpose of the oath is that the person concerned nmust give
an undertaking to bear true faith and 'allegiance to the
Constitution and uphold the sovereignty and integrity of
India. This is brought out by the statenment of objects and
reasons to the Bill No. 1 of 1963 seeking to anend Arts. 19,
84 and 173 of the Constitution. The statenent of objects
and reasons notes the recomendation of the Comittee on
National Integration and Regionalismand its view "that
every candidate for the nmenbership of a State Legislative or
Parliament, and every aspirant to, and incunbent of, public
of fice should pledge hinself to uphold the Constitution and
to preserve the integrity and sovereignty of the Union and
that forms of oath in the Third Schedule to the Constitution
should be suitably amended for the purpose". The Bil
proposed to give effect-to the recomrendation by amending
clauses (2), (3) and (4) of Art. 19 as also Arts. 84 and 173
and the forms of oath in the Third Schedule. The words in
the formof oath-in FormVII-A

"I will uphold the sovereignty and integrity of India"
were inserted by the Constitution Fifteenth Amendnent
Act 1963 giving effect to the view of the said comittee.

As the essential requirenents of the oath given in the
form in the Third Schedul e were not deviated from in the
Gujarati form used in this case, we cannot hold that the
oath subscribed in this case was not in-conpliance with Art.
173 merely because of the popul ar neani ng of the expression
' Raj ya Sabha’

The real question.is, whether the deviation, if any,
from the formof oath in English as contained in the Third
Schedul e is so
632,
vital as to lead to the conclusion that no proper oath was
taken by the returned candidate. There have been many
instances where this Court has held that a substantia
conpliance with the statute or with the rules framed
thereunder is enough even if there be no literal conpliance
and in our viewthere is no reason.to adopt a different |ine
of reasoning in the construction and interpretation of the

Constitution. 1In all such cases, one must consider the real
pur pose of the provi si on whet her statutory or
constitutional, to find out whether notw thstanding the

apparently mandatory form of the words used any deviation
therefromwas to be struck down.

One of the questions which came up for consideration in
Kamaraj a Nadar v. Kunju Thevar (1) was whet her the el ection
petition ought to have been rejected nerely because the
deposit provided for under s. 117 of the Representation of
the People Act was nade in favour of the Election Comi ssion
and not in favour of the Secretary to the El ecti on
Commi ssion as provided for in the said section. Tur ni ng
down the argument advanced for rejecting the election
petition it was observed:

"What is of the essence of t he
provision contained ins. 117 is that the
petitioner should furnish security for the
costs of the petition, and should enclose
along with the petition a’ Governnent Treasury
recei pt showi ng that a deposit of one thousand
rupees has been nmde by him either in a
CGovernment Treasury or in the Reserve Bank of
India, is at the disposal of the El ection
Commi ssion to be wutilised by it in the
manner aut hori sed by law  .........
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In Mur ar ka Radhey Shyam Ram Kunar V. Roop Si ngh
Rat hore(2) one of the points urged against the petitioner
was that there was non-conpliance with the provisions of s.
81 (3) of the Representation of the People Act because the
copy of the election petition served on the appellant was
not a true copy of the original filed before the Election
Conmi ssion. Rejecting the said contention it was said:

" . the word "copy" in sub-s. (3)
of s. 81 does not nean an absolutely exact
copy, but neans that the copy shall be so true
t hat nobody can by any possibility
m sunderstand it."

To the simlar effect is the judgnent in Ch. Subbarao v.
Menber, Election Tribunal, Hyderabad(3).

In State of U P.v. Manbodhan Lal Srivastava(4) one of
the contentions urged on behalf of the respondent who was
reduced

(1) [1959] S.C.R 583. (2) [1964] 3 S.C.R

573.

[1964] 6S,C. R, 213, (4) [1958]S.C. R 533.
633

in rank after departnental enquiry, was that ’'the order of
the Governnent was invalid for non-conpliance wth the
provisions of Art. 320(3)(c) of the Constitution which read
literally nade it obligatory for the Governnment of India or
a CGovernment of a State to consult the Union Public Service
Commi ssi on or the State Public Service Conmission on al

disciplinary matters affecting a person in service of the

St ate. In turning down the above it was observed by this
Court:

"o the use of the word shall m a

st at ut e, t hough general |y taken in "a

mandatory sense, does not necessarily nean
that in every case it shall have that effect,
that is to say, that unless the words of the
statute are punctiliously fol | oned, the
proceedi ng, or the outconme of the proceeding,
woul d be invalid."
In State of Punjab v. Sat Pal Dang and State of Punjab
v. Dr. Baldev Prakash & Ors. (1) one of the points - canvassed
before this Court was, whether the certificate by the Deputy
Speaker on a Money Bill was sufficient conpliance with Art.
199(4) of the Constitution which provides that:
"There shall be endorsed on every Mney
Bill when it is transmtted to the
,Legislative Council under article 198 and
when it is presented to the Governor. for
assent under ,article 200, the certificate of
the Speaker of the Legislative Assenbly signed
by himthat it is a Money Bill."
It was contended that the provisions of the above clause
were mandatory and only the Speaker of the Legislative
Assenmbly could sign the Money Bill. It was pointed out by
this Court that the Speaker was not present when the Bills
were passed and under Art. 180(2) the Deputy Speaker could
act as the Speaker when the latter was absent. This Court
proceeded to exami ne the several tests to deternine when the
provisions of statute mght be treated as mandatory ,and
when not, and enphasis was | aid on one of the distinctions,
nanely, in cases where strict conpliance was necessary to be
a condition precedent to the validity of the act itself, the
neglect to performit as indicated was .fatal.
The above cases are sufficient to show that non-
conpliance with the provisions of a statute or Constitution
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will not necessarily render a proceeding invalid if by
considering its nature, its design and the consequences
which follow fromits non-observance one is not led to the
conclusion that the legislature or the Constitutionnakers
i ntended that there should be no departure fromthe strict
wor ds used.
(1) [1969] 1 S.C R 478.
634

In this case, as we have already noted, the essentia
requirenment of Art. 173 read with FormVII-A was that the
person taking the oath or making the affirmati on would bear
true faith and allegiance to the Constitution and uphold the
sovereignty and integrity of India. The words which
precede this portion are nerely descriptive of the person
and of his nomination as a candidate. It is reasonable to
think that a nere misprint-inthe formof the oath or a nere
i naccur acy in rendering t he expr essi on "Legi sl ative
Assenbly" in Gujarati wuld not be fatal to the election of
the candidate, if otherw se valid.
In the result, the appeal fails and.is dismssed with costs.
G C Appeal dism ssed
635




