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CASE NO.:
Appeal (civil) 2799-2800 of 2005

PETI TI ONER
Si hor Nagar Pal i ka Bureau

RESPONDENT:
Bhabhl ubhai Vi rabhai & Co.

DATE OF JUDGVENT: 21/04/2005

BENCH
CJI R C. LAHOTl & G P. NMATHUR

JUDGVENT:
JUDGMENT

(Arising ‘out of SLP (C) Nos. 1446- 1447 of 2004)

R C. LAHOTI, CJI.

Leave granted.

The appellant is a statutory body constituted under and
governed by the provisions of the Gujarat Municipality Act, 1963.
I't discharges several public utility functions. 1In the years 1993-
94, the respondent was given a contract for collection of octro
on behal f of the appellant on the terns and conditions set out in
the contract. The contract was term nated by the appellant. The
respondent filed a civil suit alleging wongful term nation/breach
of contract by the appellant and seeking inter alia a decree for
recovery of damages. The suit ended in a noney decree being
passed in favour of the respondent and agai nst the appellant.

The appellant preferred a First Appeal which i's pending in
the High Court of Gujarat. Therein, the appellant noved an
application under Oder XLI Rule 5 of the Code of Civil Procedure
seeki ng stay on the execution of the decree.On 19.9. 2003, the
H gh Court admtted the appeal for hearing both the parties on
nerits and granted a stay subject to the condition that the
appel | ant shall deposit in the court an anpbunt of Rs. 8,78, 925/-
with 8 per cent interest on or before 4.11.2003.

The appel | ant noved an application seeking variation of
the order dated 19.9.2003. In a detailed application filed by the
appel lant, it was pointed out that the appellant was facing
financial difficulty on account of abolition of octroi and was badly
in need of nmoney for carrying out its multifarious public utility
services and activities. The appellant offered to furnish security
to the satisfaction of the Trial Court and appealed to the Court to
suitably nodify its earlier order so as to di spense with the
requi renent as to deposit of the anpunt and instead permt
sol vent security being furnished. By order dated 4.11.2003, the
Court declined the appellant’s prayer but at the sane tine
extended the tine for making deposit by eight weeks fromthe
date of the order and further allowed liberty to the respondent to
wi t hdraw t he amount deposited by the appellant, subject to its
furnishing a security to the satisfaction of the Trial Court. Feeling
aggrieved, the appellant has filed this appeal by special |eave.

On 3.1.2004 while issuing notice to the respondent this
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Court directed the execution of decree against the appellant to
remai n stayed subject to the appellant furnishing security of

i movabl e property to the satisfaction of the Trial Court in place
of depositing the decretal ampunt in cash as directed by the High
Court. During the course of hearing, it was pointed out by the

| earned counsel for the appellant that the order dated 30.1.2004
has been conplied with by the appellant and statenent in that
regard has been made on affidavit in this Court.

Order XLI Rule 1(3) of the CPC provides that in an appea
agai nst a decree for paynment of anount the appellant shall
within the tine permtted by the Appellate Court, deposit the
amount disputed in the appeal or furnish such security in respect
thereof as the Court may think fit. Under Order XLI Rule 5(5) a
deposit or security, as abovesaid, is a condition precedent for an
order by the Appellate Court staying the execution of the decree.
A bare reading of the two provisions referred to herei nabove,
shows a discretion having been conferred on the Appellate Court
to direct either deposit of the anmpunt disputed in the appeal or
to permt such security in respect thereof being furnished as the
Appel |l ate Court may think fit. Needless to say that the discretion
is to be exercised judiciallyand not arbitrarily depending on the
facts and circunmstances of a given case. Odinarily, execution of
a noney decree is not stayed inasnuch as satisfaction of nobney
decree does not anpunt to irreparable injury and in the event of
the appeal being allowed, the renmedy of restitution is always
avai l abl e to the successful party. Still the power is there, of
course, a discretionary power and i-s meant to be exercised in
appropriate cases.

In the Meno of Appeal filed by the appellant in the Hi gh
Court, very nmany pleas have been rai sed.” One of the grounds
taken is that the decree has been passed by the Trial Court
wi thout availability of any |egal evidence ambunting to proof in
favour of the respondent and hence the decree is ex-facie
erroneous. The grounds urged in favour of the prayer for stay
set out for the consideration of the H gh Court as an Appellate
Court have been briefly noticed herei nabove. W do not propose
to deal with the nmerits of the pleas so urged lest it should
prejudi ce the hearing of the appeal in the H-gh Court. Suffice it
to observe that a case for grant of stay was nade out even'in
the opinion of the H gh Court and the di spute which survived lay
in a narrow conpass : Wiether to insist on deposit in-cash or
permt a security being furnished?

In the facts and circunstances of the present case and
havi ng taken into consideration the respective subm ssions made
by the | earned counsel for the parties in very nany details, we
are satisfied to hold that the H gh Court ought to have permtted
furni shing of security instead of insisting on deposit in cash of
the ambunt as directed by the H gh Court. It is not the case of
the respondent that in the event of the appeal being disnissed
the decretal ampunt may not be recovered fromthe appellant.

On the other hand, the appellant has nmade out a prima facie
strong case for the hearing of the appeal on its nerits and
further a case that public interest would be better served by the
amount being retained by the appellant during the pendency of

the appeal. While making these observations, we should not be
under st ood as havi ng nade any observation touching the nerits

of the case ampunting to pre-judging any of the issues arising
for decision in the appeal and ex abundanti cautela we clarify
that the appeal shall be heard by the H gh Court on its own
nmerits uninfluenced by anything said in this order. The appell ant
has al ready furnished security of imovable property to the
satisfaction of the Trial Court pursuant to the order dated
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31. 2. 2004 passed by this Court.

The appeals are allowed. The inpugned orders of the Hi gh
Court are set aside and instead the interimorder dated

30. 1. 2004 passed by this Court is substituted in place thereof.
No order as to the costs.




