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ACT:

Schedul ed Districts Act, 1874-Rul es thereunder-If valid and
it force-If Act bad for excessive -delegation-If Rules
violate Arts. 14 and 21 of Constitution-Applicability of
Crimnal Procedure Code to back ward tracts-constitution of
I ndi a, 1950.

HEADNOTE

The respondents were sought to be tried for offences under
t he India Penal Code, before the Addi ti onal Deputy
Conmi ssi oner, Kohima, when objection was taken that the

trial should be before the Court of Sessi on af t er
conmitrent, as the offences were triable exclusively by the
Court of Session under the Code of Crim nal-Procedure. The

Addi tional Deputy Conmi ssioner overruled the objection on
the ground that there were no Courts of Session in the Naga
Hlls District and the Crimnal Procedure Code was al so. not
in force. He ruled that commttal proceedings and the tria
before a session court was therefore not possible and the
procedure laid down in the Rules for the Adm nistration of
Justice and Police in the Naga Hills District, 1937, | would
be foll owed. Thereupon the respondents filed wit petitions
to quash the proceedi ngs comrenced under the Rules of 1937.
The H gh court issued a wit directing the State not to
proceed with the trial under the Rules of 1937.

The area, where the trial was taking place was one of the
backward tracts and it was for a century and nore specially
admi ni st ered. The successive Crimnal Procedure Codes,
whi ch ordinarily would have governed the trial of offences,
were always withdrawmn fromthis area and special rules for
adm nistration of crimnal justice were pronul gated instead.
By the Governnment of India Act, 1870, the Governor-Genera
and other authorities were conferred the power to nake or
propose laws and the CGovernor-General was allowed to
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| egi sl ate separately for the backwar d tracts. As
difficulties arose in determining what laws were in force
and in which area of backward tracts, the Schedul ed
Districts Act 1874 was passed. The position at t he
i nauguration of the Government of India, 1935 was that the

CGovernor-Ceneral in Council legislated for these backward
areas and the Governor-General could direct that any Act of
the Indian Legislatures should not apply at all or should

apply wth such exceptions and nodifications as he night
think fit. The 1937 Act provided for the ascertai nment of
the backward tracts and for naking of laws in those areas
and in 1936 an Order in Council was made specifying the
backward tracts. The Scheduled District Act was repeal ed by
the Adaptation of Laws Oder, 1937. The Constitution of
India, 1950 by Art. 244 nade a special provision for the
schedul ed and tribal areas The State of Nagal and was formned
by the State of Nagal and Act, 1965 comprising of Naga Hills-
Tuensang Area and consisting, of three distracts. The
adm nistration of the State of Nagal and was to be in accord-
ance with the provisions of the State of Nagal and Act, which
among ot her things provided for the continuance of existing
| aws and their adaptati on The Governnent and administration
of these areas was often not carried on directly under |aws
made by the Governor-General either by hinself

831
or in his Council but through rules which were franed from
time to tine by other agencies. In 1937, the Governor of

Assam prescribed revised Rul es under the powers vested in
himby s. 6 of the Schedul ed Districts Act. These Rules of
1937 began by stating that they cancelled "all previous
orders on the subject” but were on the pattern of earlier
rules which laid dowmn that in crimnal trials the spirit of
the Criminal Procedure Code was to be fol lowed because the
Code itself was not in force. In appeal to this Court, the
mai n question that arose were whether the Rules of 1937 were
validly enacted and they continuedto be in force,  whether
the Scheduled Districts Act was bad because of excessive
del egati on, and whether the Rul es of 1937 were rendered void
by reason of Arts. 14 and 21 of the Constitution.

HELD : The Rules of 1937 were validly enacted-and continued
to be 'in force and governed the trial of the respondents.
The Code of Criminal Procedure admttedly did not apply to
that area and the Additional Deputy Comni ssioner was
therefore right in holding the trial under the Rules  of
1937, [854 E-F]

The Rules of 1937 did survive the repeal of the Schedul ed
Districts Act, 1874 by virtue of the saving clause in the
Adapt ati on of Laws Order which repealed the Act. The saving
clause preserved all notifications and the Rules of /1937
were enacted by a notification. After the passing of the
Governnment of India Act, 1935, the Rules of 1937 were
successi vely preserved by ss. 292 and 293 of the Governnent
of India Act, 1935, s. 18 of the Indian |ndependence  Act,
1947 and Art. 372 of the Constitution. [847 G 848 Al

There was no excessive delegation under the Schedul ed
Districts Act. The Legislature clearly indicated the policy
and the manner of effectuating that policy. The Act
conferred on the | ocal Governments power to appoint officers
for adm nistration of civil and crimnal justice within the
Scheduled Districts and enmpowered the | ocal Governnent to
regulate the procedure of the officers so appointed and to
confer on themauthority and jurisdiction powers and duties
incidental to the administration of civil and crimna
justice. These provisions afforded sufficient guide to the
| ocal Governnent that the administration of Cvil and
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Criminal justice was to be done under their control by the
of ficers appointed by them and the procedure which they were
to follow had to be laid down. Beside.,, there was

sufficient guidance in the three sub-sections of a. 6 read
as a whole with the preanble, and the Chief Comni ssioner’s
Rules made in 1872 and republished In 1874 by Governor-
General in Council were also available as a further guide as
the last were continued in force by 7. [849 G 850 D
By the Scheduled Districts Act the Governor-General in
Council conferred on the local Governnent an equal or
concurrent power and this was clearly indicated by the word
"as the case may be’ in.s. 7 of the Act. Those words did
not, show that the | ocal Governnent could only anend its own
Rul es. They showed that  whoever made the rules t he
authority of the Act made them binding. [851 A- B

Article 21 of the Constitution did not render the
Rul es of 1937 ineffective. In the backward tracts it was
consi dered necessary - that discretion should have greater
play than technical rules and the provision that the spirit
of the 'Code should apply was a | aw conceived in the best
interests _of the people. ~The discretion of the Presiding
Oficer was not subjected torigid control because of the
unsati sfactory state of defences which would be offered and
which mght fail if they did not comply with

83 2
sone technical rule. /- The renoval of technicalities, led to
t he advancenent of the cause of “justice in t hese

backward tracts. On the other hand the inposition of the
Code of Crimnal Procedure would have retarded  Justice as
i ndeed the Governors-General, the Governors and the heads of
| ocal Governnent had always thought. [852 B-D]

It was not discrimnatory to adnminister different laws in

different areas. These backward tracts  were not. found
suitable for the application of the Crinminal Procedure Code
in, all its vigour and technicality and to say that they

were to be governed, not by the technical rules of the Code,
but by the substance of such rules was not to discrimnate
this area against the rest of India. [852 &G

The law had not attenpted to control discretion by Rules in
this area but had rightly left- discretion free so that the
rule m ght not hamper the adm nistration of justice. "Mere
was no vested right in procedure; therefore, the respondents
could not claimto be tried under the Crimnal Procedure
code in this area where the, Code was excluded. 1853 Q

No di scrimnation can be spelled out fromthe differences in
the rules applicable to different areas in the -backward
tracts. The object was to bring these territories under the
Code of Crimnal Procedure applicable in the rest of India,
by st ages. Article 371 of the Consti tution itsel f
contenplates a different treatnent of these tracts and the
differences are justified by the vast differences  between
the needs of social conditions in Nagal and and the 'various
stages of devel opnent of different parts of this area. [854
D]

(Uniformset of Rules for the whole area suggested.)

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION : Criminal Appeals Nos. 198
of 1965 and 29-32 of 1966.

Appeal s fromthe judgnent and order dated August 26, 1965 of
the Assam and Nagal and Hi gh Court in Cvil Rules Nos. 200,
235, 234, 233,and 232 of 1965.

C.K Daphtary, Attorney-General, D. M Sen, Advocate-
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General for the State of Nagal and, P. K Goswam ,  Ani
Barthukar, B. Dutta and Naunit Lal, for the appellant (in
all the appeals.)
A K Sen, S S Ray, H KPuri and H L. Arora, for the
respondents (in all the appeals).

Niren De, Additional Solicitor-General and Naunit Lal
for the intervener.
The Judgrment of the Court was delivered by
Hi dayatul l ah, J. These are appeals by the State of Nagal and
agai nst the judgnent and order of the H gh Court of Assam
and Nagal and, August 26, 1965, by which the H gh Court,
allowing ,certain wit petitions filed by the respondents,
issued a wit of nmandanus directing the Additional Deputy
Conmi ssioner, Kohima and the State of Nagaland, not to
proceed with the trial of the
833
respondent s. The Hi gh Court has certified the case as fit
for appeal to this court. The facts are these
The respondents are nenbers of the 7th Battalion of the
Central Reserve Police (shortly called in this judgnent the
C.R P.) who, under the conmand of the 8th.Mwuntain D vision
Infantry Brigade, were engaged in_ operations in the State
of Nagal and. On receipt of information that on or about
August 3, 1964, seven hostile Nagas, who were captured and
kept prisoners w'th ‘the CRP. at Pfutser Canp, were
nurdered and their dead bodies secretly disposed of, the
police, after investigating the report, arrested 44 persons
and charged themwith offences under ss. 302/109/34 and 201,
I ndi an Penal Code.  Some ot her nenbers of the CRP. were
charged at the sane tinme under s. 436, |ndian Penal Code for
setting fire to some houses in certain villages.  The tria
was about to take place before the Additionall Deputy Com
m ssioner, Kohima, when an objection was taken that the
trial should be before the Court  of Sessi on after
conmitment, as the offences were triable by the Court of
Session exclusively, under the Code of Crimnal Procedure.
The Additional Deputy Conmi ssioner overruled the objection
pointing out that there were no Courts of Session in the
Naga Hills District and the Crimnal Procedure Code was al so
not in force. He ruled that conmttal proceedings and tria
before a Sessions Court were, therefore, not possible and
the procedure laid down in the Rules for the ~Adm nistration
of Justice and Police in the Naga Hills D strict, 1937,
would be followed. For brevity we shall refer to these
Rul es as the Rules of 1937.
The respondents filed five petitions under Art. 226 of the
Constitution for wits or orders to quash the  proceedings
under the Rules of 1937 and other reliefs. By the order
i mpugned here a Divisional Bench consisting of C. Sanjeeva
Rao Nayudu and S. K Dutta JJ., quashed the proceedings and
issued a wit of nmandanus directing the Additional Deputy
Conmi ssi oner and the State of Nagal and not to proceed | under
the Rules of 1937 with the trial of the accused before  him
The | earned Judges gave separate, but concurring judgnents.
M. Justice Dutta in a brief judgnent reached the concl usion
that the Rules of 1937 made by the Governor of Assam and the
earlier rules made by the Lt. Governor on Novenber 29, 1906
were not validly made. In his opinion there already existed
certain other Rules nade by the Governor-General in Counci
in 1874 and the |ocal Government was not conpetent to make
rules while those Rules existed. 1In regard to the Rules of
1874 the learned Judge held that they "had becone
i nffructuous" for want of suitable adaptations after the
political changes since 1874. He did not consider any other
ground of alleged invalidity of these Rules and expressly
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Rao Nayudu

834

dealt with the problem exhaustively and viewed it from many
angl es. He gave several reasons for holding that the tria

could not take place under the Rules of 1937. W have not
found it easy to summarize his reasons effectively but,

briefly stated, they were : that the Rules of 1937 were void
ab initio because the Scheduled Districts Act, 1874 under
which the Governor purported to make themdid not give him
any authority to nmke them that if the Act gave such
authority, it was itself ultra vires the statutes of British
Parlianment and invol ved excessive del egation; that on the
repeal of Scheduled Districts Act in 1937, all ruled nmade
under it |apsed; that the Rules of 1937 were vague, uncer-
tain and el usive and were not |aw as contenpl ated by Art. 21

;  that they were discrimnatory for various reasons ; that
they could not apply to Indian citizens in Nagaland and
that, 'in any event, the Additional District Magistrate was

not acting in accordance with those Rules such as they were.
W need not at this stage attenpt to enlarge upon the
various thenmes because the-argunents on behalf of the
respondents have presented a selection of the reasons which
were given by M. Justice Nayudu and they will appear in
appropriate places/in our Judgnent.

We are concerned with a new State forned as |ate as 1962 but
the territory of this State has had a very long and

chequered history. The area, wherethe trial is taking
place is one of the backward tracts and it ‘has, for a
century and nore, been specially admnistered. In that area

the ordinary laws (particularly the two main Codes) in force
in the rest of India, have not been applied. ~The successive
Crimnal Procedure Codes, which ordinarily would have
governed the trial of offences, were always wthdrawn from
this area and special rules foradmnistration of crimna

justice were pronulgated instead. Vet her such rul es
(particularly the Rules of 1937) were validly /enacted,
whet her they continue to be in force and whether ‘they are
rendered void by reason of Arts. 14 and 21 of t he
Constitution are the main problens requiring —consideration

Bef ore we consider these questions the history of 1 aw making
in these areas nmay first be told generally and then in
relation to the Rules for the Administration of Justice
promul gated in 1937 and at other tines.

Even prior to the taking over of the GCovernment of
the territories fornerly adnministered by the East India
Conpany the making of |aws was entrusted to the Governor-
General in Council under 3 & 4 WlliamlV, Ch. 85 and 16 &
17 Vict. Ch. 95. They allowed laws to be made directly for
the areas which were under the Government of East /India
Conpany. After the Indian Councils Act of 1861 (24 & 25
Vict. Ch. 67) was passed the legality of the | aws which had

been made by the Governor-CGeneral either in Council ‘or on
his own was in question. Section 22 of the Indian Councils
Act made new provision by which the Governor-General in
Counci

835
was aut horised to make laws and regul ations for India and to
repeal, anend or alter any law or regulation whatever in

force in India. The Act al so made provision validating al

earlier laws by enacting that no rule, law or regulation
nmade before the passing of that Act by the Governor-GCenera
or certain naned executive authorities would be deened
i nvalid by reason of not having been made in conformity with
the provisions of the Charter Acts. The power to nake |aws
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was taken away fromthe executive authorities. The power,
whi ch was taken away fromthe Governor and other authorities
to nake or propose |aws was again conferred on the CGovernor-
General and other authorities by the Government of India
Act, 1870 (33 & 34 Vict. Ch. 3) and the Governor-General
was allowed to |l egislate separately for the backward tracts.
For this purpose the Governor in Council, the Lt. Gover nor
or the Chief Conmi ssioner, as the case, may be, could submt
to the Governor- General draft regul ati ons for hi s
consideration and after their approval by the Governor-
CGeneral in his Council such regul ations becane | aw for these
backwar d areas.

This state of affairs existed right down to the Governnent
of India Act, 1915. As difficulties arose in determning
what |aws were in force and in which areas of the backward
tracts, the Schedul ed Districts Act, 1874 was passed. Thi s
Act will be considered closely later and for the present we
content” ourselves wth a few points of inmportance to the
present narrative. ~The preanble of the Act clearly set out
that the ‘object, inter alia, was to ascertain the enactnents
in force in-any territory and the boundaries of such
territory. The Act, therefore, specified Scheduled tracts"
and the | ocal Governnents were given the powers to extend by
public notification, any enactnment in force in British
India. Wen the Government of India Act, 1915 (5 & 6 Geo V,
Ch. 61) was enacted, while repealing by the Fourth Schedul e
the Governnment of India Act, 1870, section 71 was i ncluded
in the 1915 Act  which, in effect, provided the sane
procedure for making and applying laws as had been provided
by the Act of 1870. The | ocal Governnents could propose
draft regul ati ons for peace and good Governnent of any part
within their jurisdiction and the Governor-GCeneral after

taking the draft regulations and the reasons into
consi deration could approve in his Council and assent to the
Regul at i ons. After his assent and on their publication in
the official Gazette of India andin the Ilocal officia
Gazette, if any, they had the same force of law and were
subj ect to the sane disallowance as if they were the Act of
the Governor-General in his Legislative Council.” Wen the

CGovernment of India Act, 1919 (9 & 10 Geo. V, Ch. 101) was
passed s. 52-A was inserted which read as follows :-

"52- A Constitution of new provinces, etc.,
and provision as to backward tracts.

836

() ..... Ceee il

(2) The Governor-General in Council may

declare any territory in British India to be a
"backward tract”, and may, by ‘notification
with such sanction as aforesaid,. direct /that
this Act shall apply to that territory subject
to such exceptions and nodifications<as may be
prescribed in the notification
VWere the Governor-General in Council has, by
notification, directed as aforesaid, he may,
by the same or subsequent notification, direct
that any Act of the Indian |legislature shal
not apply to the territory in question or any
part thereof, or- shall apply to the territory
or any part thereof subject to such exceptions
or nodi fications as the CGover nor - Gener a
thinks fit, or may authorise the Governor in
Council to give simlar directions as respects
any Act of the local |egislatures.”

Thus at the inauguration of the Government of India Act,

1935 the position was that the Governor-General in. Counci
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or the Governor etc. with the approval of the Governor-
General in Council legislated for these backward tracts and
the CGovernor-GCeneral could direct that any Act of the I|ndian
| egislature should not apply at all or should apply wth
such exceptions and nodifications as the CGovernor-CGenera
mght think fit. Wen the Governnment of India Act, 1935
repl aced the Governnent of India Act, an Oder in Counci
was nmade in 1936 specifying the backward tracts and the 1935
Act included ss. 91 and 92 for the ascertainment of the
backward tracts and for the making of laws in those areas.
Section 92, which dealt Wth the adnmnistration of the
excluded areas and partially excluded areas, provided
"92. Admni stration of excluded areas and
partially excluded areas :
(1) The executive authority of a Province
extends  to -excluded and partially excluded
areas therein, but, notw thstanding anything
in Act, no Act of the Federal Legislature or
of the Provincial Legislature, shall apply to
an excluded area or a partially excluded area,
unl ess the Governor by public notification so
directs, ~and the Governor in giving such a
direction wth respect to any Act may direct
that ‘the Act shall in its application to the
area, or to any specified part thereof, have
ef f ect subj ect to such exceptions or
nodi fi cations as he thinks fit.
(2) The' Governor may mnmake- regulations for
the peace and good Government of any area in a
Pro-
837
vince which is for the tine being an  excluded

area, or  a partially excluded area,

and any
regul ati ons so made may repeal or amend any
Act of the Federal Legislature or  of the
Provincial Legislature, or any existing |Indian
Law, which is for the tinme being applicable to
the area in question.
Regul ati ons made under this sub-section shal
be submitted forthwith to the CGovernor-General
and until assented to by himin his discretion
shall have no effect, and the provisions of
this Part of this Act with respect to the
power of H's Majesty to disallow “Acts shal
apply in relation to any such regulations
assented to by the Governor-CGeneral as they
apply in relation to Acts of a Provincia
Legi sl ature assented to by him
(3) The Governor shall, as respects any area
in a Province which is for the tine being an
excluded area, exercise his functions in his
X X
di scretion.”
After this the Scheduled Districts Act becane obsol ete —and
war, repealed by the Adaptation of Laws Order, 1937.
Next canme the inauguration of the Constitution. Article 244
made a special provision for the scheduled and tribal areas
and the second clause of that article provided that the
provisions of the Sixth Schedule were to apply to the
administration of the tribal areas in the State of Assam
Oiginally in the Sixth Schedule to the Constitution the
Naga Hills District was included as an autononmous district
and was shown in Part A of Paragraph 20 and the Naga Triba
Area was shown in Part B. It is not necessary to refer in
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detail to the Sixth Schedule which provided for separate
nodes of administration of the Part A and Par t B
territories. The name Naga Tribal Area was changed to
Tuensang Frontier Division by the North East Frontier Areas
(Administration) Regulation, 1954 (No. 1 of 1954) which
cane into force on January 19, 1954. By the same Regul ation
the North East Frontier Tract was stated to include Balipara
Frontier Tract, the Tirap Frontier Tract, the Abor Hills
District, the Msinm Hlls District and with the Naga Tri ba
Area was naned collectively as the North East Frontier
Agency. Then by t he Naga Hi | | s- Tuensang Area
(Admi nistration) Act, 1957 (42 of 1957), the Naga Hills
District was omtted fromPart A and the whole of the Naga
Hi || s-Tuensang area was shown in Part Bwith effect from
December 1, 1957. The Tuensang area was the former Naga
Tribal Area and the other two areas were the autononous
districts of Kohima and Mkokchung. The State of Nagal and
was formed by the State of Nagaland Act, 1962 (27 of 1962).
That Act repeal ed and replaced the Nagaland (Transitiona
Provi si ons) Regulation, 1961 (Regulation 2 of 1961). The
838

territory of the new State conprises the Naga Hi |l s-Tuensang
Area and consists of ‘three districts which are the Kohima
District, the Mkokchung District and the Tuensang District.
The State of Nagal and Act al so deleted all references to the
Naga Hills-Tuensang Area fromthe Sixth  Schedul e. The
adm nistration of the State ,of Nagaland was to be in
accordance wth the provisions of State ,of Nagaland Act.
Among other things it provided for a common High Court for
the State of Assam and the State of Nagal and. By section 26
it laid down:--

" 26. Conti nuance of existing laws and their
adapt ati on. -

(1)Al laws in force, imediately before
the appointed day, in the Naga Hills-Tuensang
Area shall continueto be in force in the

State of Nagaland until altered, repealed or
anmended by a conpetent Legislature ‘or  other
conpetent authority.
(2)For the purpose of facilitating the
application in relation to the State of
Nagal and of any | aw nade before the appointed
day, the appropriate Governnent nmay, Wwthin
two vyears fromthat day, by order nmake such
adaptations and nodifications of the |aw,
whet her by way of repeal or anendnent, as may
be necessary or expedient, and thereupon every
such law shall have effect subject to. the
adaptations and nodifications so nmade  unti
altered, repealed or amended by a conpetent
Legi sl ature or other conpetent authority.
Expl anation.-1n this section the expression
"appropriate GCovernnent" means, as respects
any law relating to a matter enunciated in the
Union List in the Seventh Schedule to the
Constitution. The Central Government; and as
respects any other law, the GCovernnent of
Nagal and. "
Secti on 27 conferred power on courts, tribunals and
authorities to construe, in the absence of adaptations, the
laws in such nanner, w thout affecting the substance, as may
be necessary. By s. 28 all courts, tribunals and
authorities discharging |awful functions were continued as
before wunless their continuance was inconsistent with the
State of Nagal and Act. So much will suffice to describe the




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 9 of 22
ground-work of | aw nmaki ng under the authority of British
Par | i anent, the Governor-General in Council and t he

Parliament and Legislatures under the present Constitution.
We shall now see the real crux of the problem because the
Government and adm ni stration of these areas was often not
carried on directly under |aws made by the Governor-Cenera
either by hinself or

839
in his Council but through rules which were framed fromtine
to tinme, by other agencies. W will now describe how these

rules, sone of which are in controversy in the present
appeal , were made.

On Septenber 24, 1869 the Governor-Ceneral enacted
the Garo Hills Act, 1869 (Act 22 of 1869). By this Act the
Garo Hills were removed - fromthe jurisdiction of the Cvil,
Crimnal and Revenue courts and offices established under
the GCeneral, Regulations and Acts and the Act provided for
the admnistration of justice and collection of revenue.
The Act repealed anearlier Act of 1835 (No. 6 of 1835) and
the Bengal Regulation 10 of 1822, but in this case we are
not required to go behind 1869. W are referring to this
Act because it was extended also to the Naga Hlls. Section
4 of the Act on extension provided that the territory known
as the Naga Hlls was renpved from the jurisdiction of
courts of Givil and Crimnal Judicature as well as from the
| aw prescribed for the said courts and no Act passed by the
Counci | of the | CGovernor-Ceneral for making |aws and
regul ations was deened to extend to any part of the said
territory unless the same was specially naned init. By s.
5 the administration of Cvil and Crimnal justice was
vested in such officersas the Lt. Governor nmight, for the
purpose of tribunals of first instance or of reference and
appeal, from tine to tine, appoint. The officers so
appointed were, in the matter of adm nistration, subject to
the direction and control of the Lt. ~Governor and were to
be guided by such instructions as the Lt. Governor mght,
fromtinme to time, issue. The Lt. Governor could extend by
notification any law or any portion of a lawin force in the
other territories subject to his Governnment or to be enacted
by the Council of the Governor. General or of the Lt.
CGovernor for making |laws and regul ations and while nmaking
such extensions could direct by whomthe powers and duties
incident to the provisions so extended should be exercised
or performed and night nmake any order which was deened
requisite for carrying such provisions into operation. The
Act also gave power by s. 9 to the Lt. Governor to extend
mutatis rmutandis all or any of the provisions contained in
the other sections of the Act to the Jaintia Hills, the Naga
Hlls and to such portions of the Khasi Hlls as for/ the
time being formed parts of British India. The Act was al so
extended to Khasi and Jaintia Hlls and the authority of the
Governor-Ceneral to enact the Act and of the Lt. Gover nor
to "tend it was challenged. The decision of the Judicia
Conmittee is reported in Queen v. Burah (L. R 5 1.A  178)
which held that both the powers existed. On October 14,
1871 acting under s. 9 of the Act of 1869 the Lt. CGover nor
extended the whole of the Act to the Naga Hills District and
vested the adm nistration of Cvil and Crinminal jurisdiction
in the Conm ssioner of Assam subject to his own direction

and control. The Conm ssioner
840
was to exercise the powers of the Hgh Court in Civil and

Crimnal cases triable in the Courts of the said districts
but no sentence of death was to be carried out without the
sanction of the Lt. Governor and it was conmpetent to the
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Lt. Governor to call for the record of any crimnal or
civil case and to pass such orders thereon as he saw fit.

The notification also ordered that cases not then triable in
the ordinary British Courts would not be triable therein and
even in those cases which were triable in those courts, the
officers were to guide thenmselves by the spirit of the |aws
prevailing in British India and in force in the districts.
In continuation of this notification, the Lt. Governor nade
under s. 5 of the Act of 1869, in application to the Naga
Hills (which he renaned the Naga Hills Agency) Rules for the
Admi nistration of Justice and Police in the Naga Hills
Agency. These rules were first published on August 7, 1872
and may be called, for brevity, the Rules of 1872.

The Rules of 1872, 39 in nunber, dealt wth various
topics but we shall set down the purport of such rules only
as concern US. Part | was general and consisted of two

rul es. By Rule 1, the administration of the Naga Hills
Agency ~was vested in the Conm ssioner of Assam the
Political Agent and his assistants, the Monzadar s,

Gaonbur ahs,~ Peunmahs (Naga Chiefs) and Houshas (Kooki e
Chiefs) or headnmen of Khels, or such other classes of
officers as the Lt. Covernor deened fit. Part Il provided
for police a-.id consisted of Rules 3 to 15. W are not
concerned with it.. Crimnal justice was provided for in

Part 11l (Rules /16 to 24) and Civil Justice in Part 1V
(Rules 25 to 30). W are only concerned with the fornmer.
Criminal justice was to be ordinarily adm nistered by the

Political Agent, his assistants and by the Mouzadars etc.
The Political Agent  could pass a sentence of death or
imprisonnment for a termunlimted or of fine up to any
amount but not so as to exceed the value of the offender’s
property. No sentence of death was to be carried into
effect w thout the concurrence of the Commi ssioner and the
sanction of the Lt. CGovernor. Similarly, no sentence above
7 years’' inprisonnment could be carried into effect  w thout
the approval of the Comm ssioner. ~The Comm ssioner could
enhance any sentence passed by his subordinates. The
Assistant to the Political Agent was to exercise the powers
of a Magistrate, First Class as laid down in the Crinina

Procedure Code of 1872. The Muzadars etc. —were to try
petty of fences and could inpose a fine up to Rs. 50. There
were elaborate rules for trial by them and appeals |ay
against their decisions to the Political Agent or his
Assi st ant . Appeals lay to the Political Agent from the
deci sions of his Assistant. No appeal lay as of right from
the sentence of the Political Agent involving |ess than
three vyears’ inprisonment but the Conm ssioner could cal

for the record of the case to satisfy hinself. Sent ences
above that period were appeal able to the Com

841
nm ssi oner. The Lt. Governor was enpowered to review the
proceedi ngs of all subordinate officers. Rule 23 bore upon
the manner of the trial. It provided that the procedure of

the Political Agent and his Assistant was to be in the
spirit of the Code of Crimnal Procedure as far as it —was
appl i cabl e to the circunstances of the District and
consistent with the Rules. The main exceptions were:
(a)Verbal notices fixing a date to appear
were sufficient when the police was enployed

to convey themor the person was not

resi dent
or in the district or where his place of abode
was not known.
(b)Political Agent and his Assistant were
to keep only the substance of all proceedings
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in cases requiring sentences below three
years. In other cases, full notes of the
proceedi ngs had to be kept in English.
(c)Proceedi ngs before Muzadars etc. were
not required to be in witing but if a person
could be found to be able to wite, a brief
note of the proceeding was to be mmade.
(d)Al fines levied by the Muzadars etc.
were to be paid to the Political Agent or his
Assi stant or some officer specially enmpowered
by the Political Agent.
(e)lt was di scretionary to exam ne
wi tnesses on oath in any formor to warn them
that they were liable to punishnent for
perjury _if they stated what they knew to be
fal se.
On February 6, 1874 there was formation of the Chief
Conmi ssi oner ship in Assam The Governor-CGeneral in Counci
i ssued a proclamation under s. 3 of 17 & 18 Vict., Ch. 77.
By the proclanmation he took under his imrediate authority
and managenent the backward territories then under the Lt.
Governor of Bengal including the Naga Hills. By anot her
notification the Governor-General in Council in exercise of
powers under s. 3 of the Act formed those territories into a
Chi ef Comm ssioner ship called the Chief Conm ssioner ship
of Assam In April of the sanme year an Act (Act 8 of 1874)
was passed to provide for the exercise wthin the said
territories, of the powers which were before exercised under
or by virtue of any |aw or regul ation by the Lt. Governor of
Bengal and the Board of Revenue. By the first section these
powers were transferred and vested in the Governor-Genera
in Council and by s. 2 the Governor-General in Council was
enpowered to delegate to the Chief Conmi ssioner all or any
of the powers or wthdraw any power so delegated. On 16th
of April, 1874 the Covernor-GCeneral in Counci | by
notification delegated to the Chief Conm ssioner of Assam
power s which
ML2SupCl / 66- 8
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were fornerly vested in or were exercisable by the Lt.
CGovernor of Bengal. On June 13, 1874 the Governor-Ceneral
in Council made alterations in the Rules of 1872 but only to
make them accord with the political changes and republished
them for general information. The changes were that
wherever the Comm ssioner was nmentioned inthe Rules, the
Chi ef Conmissioner was substituted and where the Lt.
CGovernor was mentioned the Governor-General was to be read.
The Rules, however, remained the same. W shall refer to
these Rules as the Rules of 1874.
Doubts having arisen in sone cases as to which Acts or Regu-
lations were in force or the boundaries of the territories
in which they were in force and with a viewto providing a
ready means for ascertaining the enactnments in force in the
respective areas and the boundaries of the areas and for
adm nistering the law therein, an Act was passed by the

Gover nor - Gener al of India in Council. This Act was
in titled the Scheduled Districts Act, 1874 (14 of 1874).
This Act remained on the statute book till the Governnent

,of India Act, 1935 came into force when it was repealed by
the Adaptation of Laws Order, 1937. The schenme of the
rel evant provisions of this Act was this. The Act extended
to the whole ,of India. It defined "Schedul ed Districts" by
reference to its First Schedul e and these districts were to
include such other territories in which the Secretary of
State in Council declared the provisions of 33 Vict. Ch. 3
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(section 1) to be applicable. The Act repealed other
enactnments by its Second Schedule. By sections 3 and 4 the
| ocal CGovernnment was enabled, with the previous sanction of
the Governor-General in Council to notify what enactnents
were in force and what were not in force in any of the
Schedul ed Districts and to correct any mstake of fact in a
notification already issued under that Act but not so as to
change a declaration once nade and on the issue of such
notifications the intended effect was to follow By s. 5
the local Governnment wth the previous sanction of the
CGovernor-Ceneral in Council was enabled to extend to the
Schedul ed Districts any Act in force in British India. Sec-
tions 6 and 7, which were the subject of great discussion in
this appeal, may be quoted for future reference:

"6. Appointrment of officers and regulation of

their procedure.

The Local Governnment may fromtine to tine:-

(a) appoint officers to admnister civil and

cri m nal justice and to superintend the

settl| enent and collection of the public

revenue, andall matters relating to rent, and

ot herw se to -conduct the admi ni stration

wi thin the Scheduled Districts,

(b) regulate the procedure of the officers

so appointed; but not so as'to restrict the

operation of any enact-
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ment for the time beingin forcein any of the

said Districts,

(c) direct by what aut hority any

jurisdiction, powers or duties incident to the

operation of any enactnent for the tinme being

in force in such District shal

rci sed or

performed. "

" 7. Cont i nuance of existing rul es and

of ficers.

All rules heretofore prescribed by the

Covernor-Ceneral in. Council or -the Loca

CGover nirent for the guidance  of of ficers

appoi nt ed wi t hin any-_ of t he Schedul ed

Districts for all or any —of the purposes
nmentioned in section six and in force at the
time of the passing of this Act, shal
continue to be in force unless and until the
Governor General in Council —or the Loca
CGovernment, as the case may be,  otherw se
directs.

Al existing officers so appointed previous
to the date on which this Act cones into force
in such District, shall be deemed to have been
appoi nt ed hereunder."

Section 8 enabl ed settl ement of question as to boundaries of
Schedul ed Districts. Section 9 indicated the place of
i mprisonment or of transportation. Sections 10 and 11  do
not matter to us.
The Assam Frontier Tracts Regul ation 1880 (Regulation Il of
1880) was next enacted to provide for the renoval of certain
Frontier Tracts in Assamfromthe operation of enactnents in
force there. Section 2 of the Regul ation read:
"2. Power to direct that enactnent shall cease
to be in force.
When this regul ati on has been extended in nan-
ner herei nbefore prescribed to any tract, the
Chi ef Comm ssioner may fromtine to tine, with

be exe




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 22

the previous sanction of the Governor GCenera
in Council, by notification in the |loca
Gazette, direct that any enactnent in force in
such tract shall cease to be in force therein
but not so as to affect t he crimna
jurisdiction of any court over Eur opean
British Subjects.”
Under the provisions of this Regulation the Crimna
Procedure Codes of 1882 and 1898 were withdrawn from the
Naga Hi I ls.
By proclanmation No. 2832 dated the 1st Septenber, 1905 the
CGovernor-Ceneral, with the sanction of H s Mjesty, consti-
tuted the Province of Assam (to which were added certain
districts
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of East Bengal) and appointed a Lt. CGover nor. The new
Province was known as~ Eastern Bengal and Assam The
CGover nor - Gener al in~ Council ‘also passed on the 29t h

Sept enber, 1905 an Act (No. 7 of 1905). it provided by s. 5
as follows:-

"“5. Power to Courts and Local Governnents

for facilitating application of enactnents.

For t he pur pose of facilitating t he

application to any of the territory nmentioned

in Schedule A, B or C of any enactnent passed

bef ore the conmmencenent of this Act, or of any

notification, order, schene rule, formor by-

| aw made under any such-enact nent, - -

(a)

(b) the Local Governnent may, by notification

in the local official Gazette, direct by what

officer any authority or power shall be

exerci sable, and any such notification shal

have effect as if enacted in this Act.'

Naga H lls were in Schedule A
On Novenber 29, 1906, the Lt. - Governor prescribed Rules for
the Administration of Justice and Police in the Naga Hills
District under S. 6 of the Scheduled Districts Act, / 1874.
These Rules may be conveniently called the Rules of  1906.
These Rul es repeated the Rul es which had been-in force from
1872 with appropriate nmodifications consequent -~ upon the
political changes. The nonencl ature of Political Agent  and
his Assistant was dropped and in their place the Deputy
Commi ssioner and his Assistants were named in the Rules.
The Deputy Commi ssioners becane the equivalent of° Politica
Agents in the exercise of powers. The Assistants to the
Deputy Comm ssioner were invested with powers of First C ass
Magi strates. All sentences of death or transportation were
required to be confirnmed by the Lt. Governor but did not
have to be considered by the Conmi ssioner as in the Rules of
1872 and 1874. Al sentences of inprisonnent of 7 years and
upward had to be confirmed by the Commi ssioner. The Lt.
CGovernor and the Comm ssioner had record of a crimnal  case
and reduce enhance it within the limts prescribed Except
for these differences the Rules the same.
Assam underwent yet another change at t he i mperia
Coronation Darbar held in Delhi in Decenber, 1911, the King
announced a new distribution of territory. Bihar and Oissa
were cut off from Bengal and were forned into an i ndependent
845
Lt. Governorship. Eastern Bengal was reunited wth West
Bengal and Assam once agai n becane a separate Province wth
a Chief Commissioner. This new schene took effect from
April 1, 1912.
In 1914 by two notifications (Nos. 5467P and 5459P dated 13-
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10-1914), which were issued under Regulation 2 of 1818, al
enactments in force in the Western, Central, North East and
Eastern Tracts were to cease to be in force and under s. 5
of the Schedul ed Districts Act, 1874, the Indian Penal Code,
the Indian Police Act, the Indian Arns Act, the Assam Land
Revenue Regul ation, the Assam Forest Regulation and the
Wi pping Act were extended by the Chief Commissioner wth
the previous sanction of the Governor-Ceneral in Council
The administration of Assamthereafter continued under the
above mentioned Acts and the procedural part was taken from
the Rules of 1906 which laid down that in crimnal trials
the spirit of the Crimnal Procedure Code was to be foll owed
because the Code itself was not in force. In 1921 Assam
becane a Governor’s Province

W next come to March 25, 1937, On that day the CGovernor of
Assam prescribed revised Rules under the powers vested in
himby s. 6 of the Scheduled Districts Act. These Rules did
not materially differ fromthe Rules of 1872, 1874 and 1906.
The Rul es of 1937 began by stating that they cancelled "al
previous orders - on the subject." The changes that were
i ntroduced were of the pattern we have known before. The
adnmini stration of the Naga Hills was vested in the Governor
of Assam the Deputy Conm ssioner, the Additional Deputy
Conmi ssi oners and Assistants to the Deputy Conmm ssioner, the
Mouzadars, etc. The Deputy Commi ssioner, the Additiona
Deput y Conmi ssi oner and Assi stants to t he Deput y

Conmi ssioner were to be appointed by the Governor. As a
result of these changes, the provisions of Part IIl dealing
with crimnal justice were suitably anended. The first
change was to assign duties to the Additional Deputy Conmi -
ssi oner. The term Deputy Conmm ssioner was said to include

an Additional Deputy Conm ssioner andthe latter  had the
same powers as the fornmer (Rule 15A). The terns District
Magi strates, Additional District Mgistrates and Magistrates
of the District, Sub-Di visional WMgistrates or Magistrate of
a Sub-Division were to refer toin any lawin force in Naga
Hlls to the Deputy Comm ssioner, Addi ti onal Deput y
Conmi ssi oner and Sub-Divisional Oficers, Mkokchung /' (Rule
15B) . In respect of all offences under the |[|ndian’ Pena
Code or under any other law to be investigated, . inquired
into, tried or otherwise dealt with according tothe Rules
of 1937 the words and expressions defined ins. 4 of the
Crimnal Procedure Code, 1898 were to have the sane
neani ngs. The Deputy Conmi ssioner coul d i npose any sentence
but the sentence of death was subject to confirmati on by the
Hi gh Court. The Assistants to the Deputy Conmi ssioner were
equated to
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Magi strates of First Cass, but the Governor could, if he
thought fit, invest an Assistant to the Deputy Conmi ssioner
either generally or for trial of a particular case or ' cases
with all powers of the Deputy Comm ssioner, except to pass a
sentence of death. Another change was that instead of the
Lt. CGovernor the High Court of Assam and the Deputy

Conmi ssioner could call for the record of any case -and
reduce, enhance or cancel any sentence or renmand the case
for retrial. Sentences of death Passed by the Deputy

Commi ssioner were subject to the confirmation by the High
Court of Assam (Rule 16-A) and the Deputy Conmi ssioner while
convicting the accused and sentencing himto death was to
inform the accused about the period in which the appea
should be filed (Rule 16-B). The other Rules defined the
powers of the High Court in cases submitted for confirmation
of sentence (Rule 16-C, D and E.). Appeals lay from the
Deputy Comm ssioner to the Hi gh Court in any case.
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These Rules, it is contended on behalf of the State of
Nagal and, continue till today. They were anended in 1952,
1954, 1956 and 1957. In 1937 by the Adaptation of Laws
Order the Scheduled Districts Act was repeal ed but there was
a special saving which read as foll ows: -
" This Act shall cease to have effect, wthout
prejudice to the continuing validity of any
notification, appoi nt nent , regul ation
direction or determ nati on made t hereunder and
in force imediately before the comrencenent
of Part Ill of the Governnent of India Act,
1935
Provi ded that, where i mediately before the
first day of April, 1937, any enactnment is, by
virtue of any notification nade wunder this

Act, in force in any area in British India,
ei t her wth or- wthout restrictions or
nodi fi cations, the Central Governnent, in
relation to matters enunerated in List | of
the Seventh Schedule to the Governnent of
I'ndi a Act , 1935, and t he Provi nci a

CGovernment, in relation to other matters, may,
within six nonths fromthe said date, by
notification in the Oficial Gazette, declare
that / the enactnent in question shall have
ef f ect in that area ~ subject to such
nodi fi cati ons and adaptations specified in the
notification as the Governnent in question may
deem necessary or expedient to bring it into
accord wth the ~Governnent ~of India Act,
1935. "
In 1945 the Assam Frontier (Admnistration of  Justice)
Regul ation, 1945 (Regulation 1 of 1945) was enacted. It was
originally made applicable to Balipara, Lakhinpur, Sadiya
and Tirap Frontier Tracts. It was applied to Tuensang in
1955. In the main these Regul ati ons were the same as the
Rules of 1937 applicable in ‘the Kohima and Mokokchung
Di vi sions but slight differ-
847
ence existed in the powers of the High Court in the natter
of transfers and appeal s agai nst acquittals. As these were
the subject of an argument we shall —refer to these
differences |ater.
Before the formation of the State of Nagaland the laws  in
the Tuensang Frontier Division and those in force in the
rest of the North-East Frontier Agency were assimlated by
the Tuensang Frontier Division (Assimlation of Laws)
Regul ation, 1955 (No. 4 of 1955). These were nmade by the
Governor in exercise of the powers conferred by clause (2)
of Art. 243 of the Constitution read with Sub-paragraph (2)
of paragraph 18 of the Sixth Schedule to the Constitution by
the President of India. By Paragraph 3 of that Regulation
all laws except the Tuensang Frontier Division (Undesirable
Persons) Regul ation, 1951, which were extended to or were in
force in Tuensang Frontier Division but were not extended to
and not in force in the rest of the North East Frontier
Agency ceased to be in force in Tuensang Frontier Division
Simlarly, all laws which inmedi ately before the appointed
day did not extend to or were not in force in the Tuensang
Frontier Division but extended to or were in force in the
rest of the North East Frontier Agency, were extended to or
cane into force in the Tuensang Frontier Division. 1In other
words, the laws in the North East Frontier Agency becane
conpletely wuniform except in one respect, nanmely, the
conti nued enforcenent of the Undesirable Persons Regulation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 22

referred to above in Tuensang Division. As the Crinmina
Procedure Code was never in force in any part of the North
East Frontier Agency it did not come into force in the
Tuensang Area. On the other hand, the Rules of 1937 if they
were valid and in force got extended to the Tuensang area

al so. In 1921, in accordance with the provisions of the
Governnment of India Act, Assam becane a CGovernor’s Province
and later one of the States in the Indian Republic. The

Regul ations of 1952, 1954, 1956 and 1957 were nade by the
CGovernor in exercise of his powers under the Sixth Schedul e
of the Constitution. W shall now consider the arguments in
these appeal s which have covered a wide field, and they were
al so apparently addressed in the H gh Court and found favour
t here.

W nmay here dispose of one argunment which is sonmewhat
i ndependent of the others. It is contended that the Rules
of 1937 did not  survive the repeal of the Schedul ed
Districts Act, 1874 by the Adaptation of Laws Order, 1937,
notwi t hst andi ng the saving clause in the Adaptation of Laws

O der. Thi's argunent is. based on the submssion that the
savings clause (reproduced earlier by us) did not nention
rules as such. W do not agree. The saving clause

preserved all notifications. The Rules of 1937 were enacted
by notification and if notifications were saved the Rules in
the notification were also saved. After the passing of the
Governnment of India /Act, 1935, the Rules of 1937 would be
successi -
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vely preserved by ss. 292 and 293 of the Government of India
Act, 1935, S. 18 of the Indian I'ndependence Act, 1947 and
Art. 372 of the Constitution. The real questions are
whet her they were invalid for any reason to start  with or
becanme void after the Constitution.

The powers of the Governor-GCGeneral in Council and now , of
the President derived from the various constitutiona

documents are not and indeed cannot be in doubt. Hence the
attenpt of the respondents is to challenge the powers of the
Lt. Governor, Chief Comm ssioners and the Governor who have
in turns nade Rules for the admi nistration of these  areas.
The attack is on the Rules of 1906 and 1937 as being

i ncompetently made under the Schedul ed Districts Act and on
ss. 6 and 7 of the Scheduled Districts Act, if it be -held
that the Rules were conpetently nade. W shall deal = first
with these argunents.

The contention that the Rules of 1937 were void ab initio is
supported by nmany argunments. The subnissionis that ss. 6
and 7 of the Scheduled Districts Act did not confer any

powers of legislation to regulate judicial procedure. It is
pointed out in this connection that s. 6(a) gave powers to
appoint officers to adnmnister civil and crimnal justice

and s. 6(b) allowed the procedure of the officers so
appoi nt ed to be regulated which neant admi ni strative
procedure and no general |aw nmaking authority can be inplied
and s. 6(c) enabled the choosing of authority by which —any
jurisdiction, power or duty incident to the operation of any
enactment for the tine being in force shoul d be exercised or
performed in any scheduled district. Reference is nade in
this connection to s. 5 of the Act of 1869 where it was laid
down that the officers so appointed would, in the matter of
adm ni stration and superintendence, be subject to the
direction and control of the Governor and woul d be gui ded by
such instructions as he mght, fromtinme to tinme, issue. It
is contended that by regulating the procedure is neant
instructions on the adninistrative side.

In our opinion this is a wong readi ng of the section. We
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nmust not forget that the Scheduled Districts Act was passed
because the backward tracts were never brought wthin the
operation of all the general Acts and Regul ati ons
(particularly the Crimnal Procedure Code) and were renoved
from the operation and jurisdiction of the ordinary courts
of Judicature. In these areas the Indian Penal Code was
al ways applicable but not the Code of’ Crimnal Procedure.
The local Governnents were enpowered by the Schedul ed
Districts Act to appoint officers to administer civil and
crimnal justice and to regulate the procedure of the offi-
cers so appointed. Oficers appointed to adm nister civi

and ,crimnal justice nmust follow sonme procedure in
performng this task. Regul ating procedure, therefore,
neant nore than fram ng
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admi nistrative rules.” It neant the control of the procedure
for the effective admnistration of justice. It is
significant that the Governor-General in Council, who

enacted the Scheduled Districts Act, framed the Rules of
1874 cont'aini ng conprehensive rul es of procedure for dealing
with crimnal cases. This was a clear exposition of ss. 6
and 7 of the Scheduled Districts Act by the Governor-Cenera
in Council hinmself. ~The Act was understood as conferring
full powers to regulate not the admnistrative procedure
only but also the /procedure for admnistration of crimna
justice. As the Rules of 1872, 1874, 1906 and 1937 were
al nost the same (except for a few changes rendered necessary
by the altered political conditions) it is clear that a
successi on of officers saw the necessity of Rul es
controlling not only the admnistrative side  but the
judicial side of adm nistration of justice. |n-our judgnent
the construction of ss. 6 and 7 attenpted by the respondents
cannot be accepted.

It is next contended that the Act itself was bad because the
Legislature did not |egislate on the subject of judicia
procedure but left essential legislation to a delegate,
wi thout |aying down any or at least enough guidance in the
Scheduled Districts Act for those who were to nmnake  Rules
under it. In this connection |earned counsel has drawn our
attention to several rulings in which the question of
excessi ve del egation has been considered by this Court and
in particular we have been referred to Re the Delhi Laws
Act, 1912,(1) Handard Dwakhana (Wakf) Lal Kuan v. Union of
I ndi a, (2) Vasantl al Maganbhai Sanjanwala v. State of
Bonbay(3) and D. S. Gewal v. State of Punjab.(4) It is
submitted that ss. 6 and 7 of the Schedul ed Districts Act
laid down no policy, and did not afford a guide in the
making of Rules except to say that officers. should be
appointed to admnister civil and crimnal justice and /that
the |local Governnment mght regulate the procedure of such
of ficers, thereby leaving the essential |awnmaking to the
del egat e.

In this Court we have on several occasions pointed out
that guidance may be sufficient if the nature of thing to be
done and the purpose for which it is to be done is clearly
i ndicated. Instances of such legislation were cited before
us and the case of Harishankar Bagla v. Madhya Pradesh(5)
was one of them The policy and purpose nmay be pointed out
in the section conferring the powers and may even be
indicated in the preanble or elsewhere in the Act. The
preanble of the Scheduled Districts Act shows that these
backward tracts were never brought within, but fromtine to
time were renoved from the operation of general Acts and
Regul ations and the jurisdiction of the ordinary courts of
judi cature was al so excluded. It was therefore necessary to
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ascertain the enactnents

(1) [1951] S.C.R 747. (2) [19601 2 S.C.R 671.

(3) [1961] 1 S.C.R 341. (4) [1959] Supp. 1 S.C.R 792.
(5) [1955] 1 S.C.R 288.

8 50

in force and to set up a machinery for making sinple rules.
The Act conferred on the | ocal Governnents power to appoint
officers for administration of civil and crimnal justice
within the Scheduled Districts and enpowered the |oca
CGovernment to regulate the procedure of the officers so
appoi nted and to confer on themauthority and jurisdiction,
powers and duties incident to the adm nistration of civi
and crimnal justice. These provisions afforded sufficient
guide to the local CGovernnent that the admnistration of
civil and crinmnal justice was to be done wunder their
control by the officers appointed by them and the procedure
which they were to follow nust-be laid down. This was not
an instance, therefore, of excessive delegation at all. The
Legi slature clearly indicated the policy and the manner of
ef fectuating that policy. There was sufficient guidance in
the three sub-sections of s. 6 read as a whole wth the
preanbl e and the Chief Commissioner’s Rules nade in 1872 and
republished in 1874 by the Governor-General in Council were
al so available as a further guide as the |ast were continued
in force by s. 7. /Indeed, the subsequent Rules of 1906 and
1937 repeated the /Rules of 1872 & 1874 with anmendnents
necessary’ owing ' to political changes and - only slightly
liberalised them in some ways. W do not consider that
there was excessive del egation of legislative authority by
the Legi sl ature.

It is next contended that s. 7 of the Scheduled Districts
Act did not confer any power upon the local ~Governnent to

alter in any way the Rules nade by the Governor-General in
Counci | . That section says that Rules which had hitherto
been prescribed by the Covernor-General or the | oca

CGovernment for the guidance of the officers appointed within
any of the scheduled districts were to continue to be in
force wunless and until the Governor-General or the /|oca
Covernment, as the case nmay be, otherwi se directed. It is
admitted that the CGovernor-General in Council, possessing an
overriding power, mght even have anended the Rul es made by
the |local Government. But it is submtted that the Cover-
nor-General in Council could anend his own Rules and the
| ocal Government could amend its own Rules but the Loca
Covernment, being a delegate, could not anend or cancel the
Rul es of the Governor-CGeneral in Council. It is urged that
the Rules of 1906 made by the Lt. Governor and the Rul es of
1937 made by the Governor were ineffective. Wth regard to
the Rules of 1906 it is sufficient to say that the Benga
Assam Laws Act 1905 authorised |[ocal CGover nment by
notification to say by what officer any authority-or ' power
was to be exercisable and any such notification was to have
effect as if enacted in the Act itself. Wen the Rules of
1906 were nade by the | ocal Governnent they had effect as if
they were enacted in Act 7 of 1905. But the power could  be
exerci sed by the Governor under the Scheduled Districts Act
ss. 6 and 7 to make fresh Rules. By that Act the Governor-
General in Council conferred on the
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| ocal Governnent an equal or concurrent power and this is
clearly indicated by the word "as the case nay be" ins. 7
of the Act. Those words do not, as it contended, show that
the I ocal Governnent could only anmend its own Rul es. These
words rather show that whoever made the rules the authority
of the Act would rmake them binding. |In our judgnment the
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Rul es of 1937 were validly enacted.

In order to avoid this inplication, the Rules are attacked
as ultra vires Arts. 21 and 14. Article 21 is used because
it is contended that these Rules do not ampbunt to law as we
understand it, particularly where the Rules say that not the
Crimnal Procedure Code but its spirit is to govern the
admnistration of justice. It is urged that this is not a
| aw because it | eaves each officer free to act arbitrarily.
This is not a fair reading of the Rule. How the spirit of
the Code is to be applied and not its letter was considered
by this Court in Gurumayum Sakhi gopal Sarma v. K. Ongb
Anisija Devi (Cvil Appeal No. 659 of 1957 deci ded on 9th of
February, 1961) in connection with the Code of Civi
Procedure. Wth reference to a sinmilar rule that the courts
should be guided by the spirit and should not be bound by
the letter of the Codeof  Cvil Procedure this Court
explained that the reason appeared to be that the techni-
calities of the Code, should not tramrel litigation enbarked
upon by a people unused to them In that case although a
suit was ordered to be dismssed for default of appearance,
an order -was passed on nerits. ~The questi on arose whether
it was dismissed under 0.9 r. 8 or 0. 17 r. 3 of the Code
of Civil Procedure. It was held by this Court that it did
not matter under which Order it was dismssed but that no
second suit could be brought on the sane cause of action
without getting rid of the order dism ssing the suit. In
this way this Court applied the spirit of the Code and put
aside the technicalities by attenpting to find out whether
the dismssal was referable to 0.9, r. 8 or 0. 17, r. 3 of
the Code. That case illustrates how the spirit of the Code

is wused rather than the technical rule. In the sane way,
under the crimnal administration of justice the ‘technica
rules are not to prevail. over the substance of the matter.
The Deputy Conmm ssioner in trying crimnal cases would hold
the trial according to the exigency of the case. In a petty
case he would follow the sumopns procedure but in a  hei nous
one he would follow the procedure in a warrant case. The

guestion of a Sessions trial cannot arise because 'there is
no provision for commttal proceeding and there are no

Sessions Judges in these areas. Therefore, the Deputy
Conmi ssi oner who was trying the case observed that he was
goi ng to observe the warrant procedure —and in the

ci rcunst ances he was observing the spirit of the Code.

Laws of this kind are made with an eye to sinplicity.
People in backward tracts cannot be expected to rmake
t hensel ves aware
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of the technicalities of a conplex Code. What is imnportant
is that they should be able to present their defence
effectively wunhanpered by the technicalities of ~ conplex
I aws. Thr oughout the past century the Crinminal “Procedure
Code has been excluded fromthis area because it would be
too difficult for the local people to wunderstand it.
Instead the spirit of the Crimnal Procedure Code has  been
asked to be applied so that justice may not fail because  of
sone technicality. The argunent that this is no lawis not

correct. Witten lawis nothing nore than a control of
di scretion. The nore there is of lawthe less there is of
di scretion. In this area it is considered necessary that

di scretion should have greater play than technical rules and
the provision that the spirit of the Code should apply is a
aw conceived in the best interests of the people. The
di scretion of the Presiding Officer is not subjected to
rigid ,control because of the wunsatisfactory state of
def ences which woul d be offered and which might fail if they
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did not conply with some technical rule. The renoval of
technicalities, in our opinion, |eads to the advancenment of
the cause of justice in these backward tracts. On the other
hand, the inposition of the Code of Criminal Procedure would
retard justice, as indeed the Covernors-Ceneral, t he
CGovernor and the other heads of |ocal Government have al ways
thought. We think, therefore, that Art. 21 does not render
the Rul es of 1937 ineffective.

A sinmlar attenpt is made by conparing these Rules wth
the Criminal Procedure Code applicable in the rest of India.
It is contended that this leads to discrimnation. W think
that the exigency of the situation clearly demands that the

Crimnal Procedure Code should not apply in this area. It
is not discrimnation to administer different laws in
different areas. The Presidency Towns have got specia
procedures which do not obtain in other areas. We have

known of trial by jury in one part of India for an offence
whi ch was not sotriable in another. Simlarly, what is an
offence in one part,of India is not an offence in another

Regi onal di fferences do not necessarily connot e
discrimnation and |aws nmany be designed for effective
justice in different ways in different parts of India if

people are not simlarly circunmstanced. These backward
tracts are not found suitable for the application of the
Crimnal Procedure/Code in all its rigour and technicality,

and to say that they shall be ,governed, not by the
technical rules of the Code but by the substance of such
rules is not to discrimnate this area against the rest of
I ndi a.

It is contended that there is discrimnation between the
Tuensang District and the other two districts of the State
because in the other two districts the Code of  Crimna
Procedure applies. This seens to be stated in the 'judgnent
of M. Justice C. Sanjeeva Rao Nayudu who proceeded upon a
concessi on of the Advocate-Cenera
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of Nagal and. W have, however, no reason to think that the
Advocat e- General could have conceded this point. It was

made clear to wus that there was sone nistake and the
assunption made by Nayudu J. was based on a misapprehension

It is now admitted by M. A K Sen on behalf of the
respondents that the Crimnal Procedure Code does not apply
to any of the three districts and therefore there “is no
guestion of any discrimnation between one district -and
anot her in Nagal and.

Lastly, it is contended that the Rules thenselves allow for
di scrimnati on because one officer may take sonething to be
the spirit of the Crim nal Procedure Code and  another. may
not . The requirements of the case nust determ ne / what
shoul d be applied fromthe Crimnal Procedure Code and what
should not. The Rules have been purposely nade elastic so
that different kinds of cases and different situations my
be handled not according to a set pattern but according to
the requirements of the situation and the circunstances  of

the case. In a backward tract the accused is not in_a
position to defend hinself nmeticulously according to a
conpl ex Code. It is, therefore, necessary to |eave the

Judge free so that he nay would his proceedings to suit the
situation and may be able to apply the essential rules on
whi ch our administration of justice is based untranelled by
any technical rule unless that rule is essential to further
the cause of justice. This would rather lead to Iess
di scrimnation because each accused would be afforded an
opportunity which his case and circunstances require. The
Rul es of 1937 were designed for an extrenely sinple and
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unsophi sticated society and approximate to the rules of
natural justice. It is inpossible in such circunstances to,

think, that because the Judge has nore discretion than if he
acted under the Crimnal Procedure Code or is able to bring
different considerations to the aid of admnistration of
justice that there nmust be discrimnation. |If a Judge does
not apply +the spirit of the Code but goes against it or
acts in a manner which nay be considered to be perverse the
H gh Court will consider his action and set it right. As we
said earlier the aw has not attenpted to control discretion
by Rules in this area but has rather left discretion free so
that the rule may not hanper the admi nistration of justice.
As there is no vested right in procedure the respondents
cannot claimthat they be tried under the Criminal Procedure
Code in this State where the Code is excluded. In such a
situation it is difficult to, find discrimnation

It was lastly contended that there is discrimnation between
one set of rules and another; that in some of the other
backward /tracts of Assamthe rules are different and a
conpar ati've study was nade before us of the different rules,
as for exanple, Rules of 1874,
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1937 and the Assam Frontier Administration of Justice
Regul ation, 1945 which applied to Balipura, Lakhinpur,
Sadiya and Tirap /tracts and had been applied in Tuensang
Division in 1955. The main differences are in the matter of
appeal s agai nst acquittals and the power of transfer. 1In so
far as the appeal s agai nst acquittals are concerned, it is,
of course, obvious that where such a power is not conferred
there cannot be an appeal against acquittals. In so far as

transfer is concerned, we see no difficulty -because the
rules were different to start with in different ‘districts
and even if the provisions for transfer may not be in one
part the spirit of the Code of Crimnal Procedure  would
permt transfer in that part. ~Simlarly, in sonme places
confirmation of sentence above 7 years is required and in
sonme others there is only a right of appeal. This depends
on how advanced each area is. The attenpt, of course, is to
bring these territories under the Crinminal Procedure Code
,applicable in the rest of India, by such stages as appear
justified. As that stage is not yet reached little
di fferences nust exist but no discrimnation can be spelled
out from the differences. Art. 371A of the Constitution
itself contenplates a different treatment of these tracts
and the differences are justified by the wvast differences
between the needs of social conditions in Nagal and and the

various stages of devel opment of different parts. We do
not, therefore, consider that a conparison of « these rules
leads to any conclusion that there is |ikelihood of

di scrimnation which woul d offend the Constitution

We accordingly hold that the Rules of 1937 continue to be in
force and govern the trial of these respondents. The Code
of Crimnal Procedure admttedly does not apply there and
the Additional Deputy Comm ssioner was therefore right in
holding the trial under the Rules of 1937. It is obvious
that in following the spirit of the Code and in applying the
warrant procedure the Deputy Commi ssioner followed the right
procedure and the Hi gh Court was in error in thinking that
neither the Rules of 1937, nor any Rules applied to this
ar ea. We accordingly allow the appeals and set aside the
order of the H gh Court. The trial of the respondents shal
proceed under the Rul es of 1937.

We may, however, say that it would be better if, as soon as
it is found to be expedient, all Rules are cancelled and one
uniform set of Rules is nade for the whole of this area.
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This woul d obviate having to find out through the nazes of
history and the congress ,of rules, notifications and
regul ations what lawis applicable. |If any difficulty is
felt in making new rul es recourse nmay easily be taken to the
provisions of s. 31 of the State of Nagaland Act which
enabl es the President, by order, to renove any difficulty to
give effect to the provisions of the State of Nagal and Act.
The history of this area shows that there have been
difficulties in the past in
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ascertaining | aws which were applicable at any point of tinme
in any particular area and led to the passing of many Acts
of British Parlianment and of the Governor-General in Counci
to remove such difficulties. W do not think that such a
state of affairs should continue indefinitely when the State
of Nagaland Act itself gives sufficient power to renove
difficulties.

Appeal s al | owed.
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