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CASE NO. :
Appeal (civil) 1569 of 2004

PETI TI ONER
New Okhl a Industrial Devel opment Authority

RESPONDENT:
Kendriya Karanchari Sahkari Gih N rnman Samiti

DATE OF JUDGVENT: 24/ 04/ 2006

BENCH
ARI JI T PASAYAT & TARUN CHATTERIJEE

JUDGVENT:
JUDGMENT

ARl JI T' PASAYAT, J.

Challenge in this appeal is to the legality of judgnent
rendered by a Division Bench of the Allahabad H gh Court
allowing the wit petition filed by the respondent.

Background facts in a nutshell are as foll ows:

Appel l ant - New Ckhl a I ndustrial Devel opnent Authority
(in short the *NO DA") was constituted under the provisions of
Section 3 of the Uttar Pradesh Industrial Area Devel opnent
Act, 1976 (in short the 'Act’). ~The main object of the Act was
pl anned devel opnent of an industrial developnent area. For
the said purpose State of Uttar Pradesh-acquired |ands falling
in various villages by invoking the provisions of the Land
Acqui sition Act, 1894 (in short the 'LA Act’) by issuing various
notifications. This Court in Kendriya Karanchari Sahkar
Nirman Samti Ltd. & Anr. v. The New Ckhla Industria
Devel opnent Authority & Os. (AR 1988 SC 1) held that
| ands bel onging to cooperative societies are not exenpt from
acquisition by the State for the purpose of planned
devel opnent of Noida area. Since the land of a nunber of Co-
operative Societies were compul sorily acquired, a decision was
taken by the NO DA that |and equival ent to 40% of the | and
hol di ng of such societies would be made avail abl e for
allotment to the nmenbers of the societies whose | and was
acquired. The respondent - society represented vide its letter
dated 30th April 1994 that it owned 292 bi ghas of |and and on
that basis noved for allotnent of |land for the benefit of its
menbers. In response a letter dated 14.6.1994 was witten by
NO DA that the respondent’s request for all otnent of
residential plots is under consideration and as soon as the
decision is taken necessary information shall be given. By
letter dated 8.8.1994 appellant asked the respondent - society
to send a list of its menbers duly verified by the District
Assi stant Regi strar Cooperative Societies, Graziabad. A list
was sent purportedly verified by the Assistant Registrar of
Cooperative Societies. Acting on the basis of representation
nmade by the Society and believing the same to be correct,
appel | ant proceeded to allot |and equivalent to 40% of 292
bi ghas. The respondent wote a letter dated 9.9.1994
i ndicating details of such 292 bighas. |In February and March
1995 allotnment letters were issued to individual nmenmbers
totaling 1754 for |land nmeasuring 3,23,650 sg.m |n paragraph
21 of the allotnent letter it was stipulated as follows :

"21. CONSEQUENCES OF M S-
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REPRESENTATI ON

If the allotnment/| ease of the plot is

obt ai ned by any mi srepresentation,

suppression of material fact, ms-statenment of
fraud, allotment/| ease may be
cancel | ed/ determ ned and t he possessi on of

the plot and building thereon (if exists) nmay be
resurmed by the Chief Executive Oficer or his
duly authorized representative and the
allottee/lessee will not be entitled to any
conpensation. Entire noney deposited will

al so be forfeited in favour of the authority.
Besi des, Authority will be at liberty to initiate
| egal action against such allottee/lessee."

Accordingly, paynents-in respect of such allotments to

1754 persons were accepted. Conplaints were received from
various persons who all eged that they were in fact nmenbers of
the respondent-society, but their names were not forwarded by
the Society for allotnent of plots. In view of these conplaints
and with a view and intent to check correctness of the
menbership list, appellant requested Secretary of the
respondent - Soci ety /on 1.5.1996 to give the follow ng details :

1. Year-w se detailed informati on of nmenmbers enrolled by
the society;

2. Year-w se menbership fees deposited by the nenbers
to obtain nmenbership of the society and further year-

Wi se details regarding deposit of such an anmpunt by

the society.

3. Year-w se details of pass book containing entries
deposit of menbership fees.

4, Details of cash book, balance sheet etc. fromthe
i nception of the society till 1988.

On 15.5.1996 President of the respondent-Society Sh
Bal bir Singh inforned the appellant that he had asked 't he
Secretary to place relevant records before him But no
documents were forwarded. Letter dated 1.5.1996 was
foll owed by another letter dated 21.6.1996 reiterating that if
docunents asked for were not furnished, allotnments would be
cancel l ed. Public notice was given on 22.6.1996 and
25.6.1996 as no documents were furnished. On 26.7.1996
the President of the respondent-Society requested grant of
further 15 days’ time to furnish the docunents. On-4.10.1996
a letter was received fromthe office of the Governor, Utar
Pradesh along with conplaints fromvarious persons who
clainmed to be nmenbers of the respondent-Soci ety and whose
nanes were not forwarded by the respondent-society for
allotment of plots. A list of nmenbership of the respondent-
soci ety duly authenticated by the Registrar, Utar Pradesh
Housi ng and Devel oprment Board, Lucknow indicated that only
546 nenmbers were enrolled by the Society upto 27.4.1987.

Nane of many persons nmentioned in this Iist and those
who had sent conpl ai nts regardi ng excl usi on were not found
in the list purported to have been verified by Sh. Bal bir Singh
presi dent of the respondent-Society, who had earlier clained
to have verified the nenbership as Assistant Registrar-
Cooperative societies. |In these circunstances an enquiry was
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conducted by the Deputy Chief Executive officer of the
appellant. In this enquiry on the basis of the information
coll ected, award given by the Additional District Magistrate on
17.8.1996 and the report of the District Mgistrate, Ghazi abad
dated 24.1.1997 it was reveal ed that the Society had made

gross msrepresentation that 292 bi ghas of |and had been
acquired and a false claimfor allotment of 40% of the said
areas was set up. It was further reveal ed that Society had
recei ved conpensation for |land acquisition in respect of only
34 bighas of land. Interestingly 65 bighas of |and recorded in
the nane of the Society had vested in the State Government in
terns of Section 154 of the Uttar Pradesh Zam ndari Abolition
and Land Refornms Act. More curiously, in respect of 118

bi ghas of land fromthe renmaining 192 bighas of |and
conpensation had been taken by the farners and not by the
respondent - Soci ety. Therefore, a show cause notice was issued
on 8.7.1997 requiring the respondent specifically to furnish
the follow ng docunents:

1. Year-w se details of paynents nade for purchase of |and
and concerned sal e deeds.

2. Year-w se details of receipt of conpensation for the |and.

3. Year-wi se detail ed informati on of nenbers enrolled by
the society with their full particul ars nane, age,
par ent age and address.

4, Year -w se nenbership fees deposited by the nenbers to
obt ai n nenbership of the society and further yearw se

details regardi ng deposit of such an anount by the

soci ety.

5. Year-wi se details of pass book containing entries depot of
nenbership fees.

6. Detail s of cash book, bal ance sheet etc. fromthe
i nception of the society till 1988.
7. Copi es of proceedi ngs of the Annual General Meeting for

the each year since inception.

8. List of original nmenbers, if any, submtted at the tinme of
registration to the housing comm ssi oner/ Regi strar

9. Annual audit report for each year of the society fromthe
begi nni ng.

Thirty days’ time was given to furnish the docunent so

that allotment to the extent of 40% of the land acquired from
the society in case of its genuine nmenbers could be granted.
It was clearly indicated that in case the details were not
furnished, all the allotnents made to the nenbers of the

soci ety woul d be cancell ed and noney deposited forfeited.
Legal proceedi ngs were contenpl ated agai nst office bearers of
the society for playing fraud.

In response, the respondent-Society furnished a Iist of
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menbers enrol |l ed between 1.4.1987 to 31.5.1987 and stated
that the renaining documents woul d be sent soon. On

4.10.1997 the respondent-Soci ety sent another letter

al ongwi th whi ch another list of menbers enrolled between
1.6.1987 to 31.10.1987 was annexed. Again tinme was asked

for and assurance was given to furnish other docunents.
Despite grant of opportunities and the assurances nade,
not hi ng concrete was placed by the respondent-Society to
substanti ate the genui ne nmenbership. In these circunstances
cancel lation letter was issued on 5.5.1998 indicating that in
vi ew of non-subm ssion of relevant docunents and the

mal practi ce adopted, the allotnments were cancelled. Although
according to the appellant, it was entitled to forfeit the anount
in deposit yet a decision was taken to refund the sane to the
menbers who had earlier been allotted plots.

Questioni ng correctness of the cancellation, certain

menber s of the respondent-society filed a petition before the
MRTP Commi'ssion. The Association was titled as "Noida
Sector 43 Allottees Wl fare Association". Initially by order
dated 15.5.1988 MRTP Commi ssion granted an order of status
gquo. Subsequently another petition was filed before the MRTP
Commi ssion. Counter Affidavit was filed by present appellant
bef ore the Conmi ssion indicating as to how massive fraud

have been practiced by the respondent. A rejoinder was filed
by the appellant. During pendency of the matter before the
Comm ssion, a Wit Petition was filed on 19.11.2001 before
the Al l ahabad Hi gh Court questioni ng the decision dated
5.5.1998. On 15.1.2002 the petition before the Conmm ssion
was w thdrawn by the respondent. ~In the wit petition counter
affidavit was filed. Attention was drawn to order dated
7.3.2003 passed by this Court in |I.A No. 18 of 2002 in G vi
Appeal No. 5502 of 1983. This court directed the NODA to
conply with the direction dated 4.4.1991 and to devel op and
bring before this court a housing scheme for 242 nenbers of
the U.P. Residents Society. Rejoinder was filed on 20.7.2003.
Though appel | ant requested for tinme to file further ‘affidavit
and docunents prayer was not granted. The Hi gh Court
reserved judgnent on that date and by order dated 5.8.2003
the wit petition was allowed. The judgnent is under
chal l enge in this Appeal

Learned counsel for the appellant inter alia submtted
that the H gh Court entered into disputed questions of fact. It
was specifically brought to the notice of the H gh Court that
di spute relating to 64 bighas of |and was pending before the
Board of Revenue and that in respect of 118 bighas of |and
conpensation had been taken by the farners and the factua
scenario clearly indicated as to how fraud was practiced by
the respondent-Society. The H gh Court not only nullified the
effect of the proceedi ngs before the Board of Revenue, but also
gave findings to the effect that fraud was comitted by the
farnmers and al so directed paynent of interest. According to
| ear ned counsel principles of Prom ssory Estoppel had no
application to the facts of the case, though the H gh Court
founded its concl usions on those principles.

In reply, learned counsel for the respondent subnitted
that there was no dispute regardi ng menbership which coul d
be adjudicated by the appellant. It was a matter for the Co-
operative Societies Authorities. Even if it is accepted that
sonme matters were pending before the Board of Revenue that
area can be at the nost excluded. But denying entitlenment of
40% on that ground is not proper. Even if the farmers had
taken the conpensation, it is a matter between the society and
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the farmers and that had no rel evance so far as the present
di spute is concerned. The report of the Tehsildar clearly

i ndi cated that 292 bighas of |and had been acquired fromthe
soci ety.

Though it is clained by the respondent that there was no

di spute that 292 bi ghas of |and had been acquired by the
Society, on verification of records the position appears to be
entirely different. It has been all through the stand of
appel l ant that the Society had nisrepresented to be the owner
of 292 bighas of land. This is a disputed question of title
whi ch was to be established in an appropriate court of |aw and
the wit petition was not the proper renedy. Further as
rightly contended by the | earned counsel for the appellant, the
Hi gh Court’s order practically renders the proceedi ngs before
the Board of Revenue redundant. Findings recorded about the
nmerits of the proceedi ngs before the Board of Revenue when

the State was not a party in the wit petition is an

i mper m ssi'bl e course adopted by the H gh Court. Even

ot herwi se, the finding that farmers have practiced fraud is

wi t hout any foundation since farmers. were not parties in the
wit petition. The appellant’s effort was to verify genui neness
of the nenbers who were clainmed by the Society to be its

genui ne menbers. Interestingly at the initial stage the list was
verified by Sh. Balbir~ Singh who undi sputedly was President
of the respondent-Society. 1In spite of several opportunities the

detail s regardi ng menbership were not furni shed. Cbviously

it cannot be said that the appellant was bound to allot |and,

even if the nenbership was not established and it was

establ i shed that | arge nunber of ‘people were not genuine

nmenbers. Allotnent in the nanner desired by the respondent -

Soci ety woul d be against the very purpose of allotnent flow ng
fromthe schene in question. |In any event highly disputed
questions of fact were involved. The H gh Court did not

exam ne that issue in its proper perspective. It only referred to
some deci sions which noted that the H gh Court is not

deprived of its jurisdiction to entertain a petition under Article
226 of the Constitution, nerely because in considering the
petitioner's right to relief, questions of fact may fall to be
determ ned. These judgnents have been read out of context.

It is fairly well settled that disputed questions of fact should
not be gone into by the H gh Court in wit proceedings.

A High Court is not deprived of its jurisdiction to

entertain a petition nmerely because in considering petitioner’s
right to relief question of fact may fall to be determ ned as
poi nted out in Gunwant Kaur v. Minicipal Commttee (AR

1970 SC 802). In a petition under Article 226, the H gh Court
has jurisdiction to try issues of law and fact. Were, however,
the petition raises conplex question of fact, the Court should
not entertain the petition. In Mahanta Moti Das v. S.P. Sahid
(AR 1959 SC 942) the High Court refused to go into the
guestion as to whether Trusts were public or private trusts as
the question had involved investigation of conplicated facts
and recordi ng of evidence. The view was upheld. Thus, if there
is a question on which there is a serious dispute which cannot
be satisfactorily decided without taking evidence, it should
not be decided in a wit proceeding (See Union of India v. T.R
Verma, AIR 1957 SC 882). |If disputed questions of fact arise
and the High Court is of the view that those may not be
appropriately tried in a wit petition, the H gh Court has
jurisdiction to refuse to try those questions and rel egate the
party to his normal renmedy to obtain redress in a suit.

In a petition under Article 226, the H gh Court has
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jurisdiction to try issues both of fact and law. Wen the
petition rai ses conpl ex questions of fact which may, for their
determ nation, require oral evidence to be taken and on that
account the Hi gh Court is of the view that the disputed
statement may not be appropriately tried in a wit petition, the
Hi gh Court should ordinarily decline to try the petition

Thus, a High Court is not deprived of its jurisdiction to
entertain a petition under Article 226 nerely because in
considering the petitioner’s right, question of fact may fall to
be determined. Utimtely, the question is one of discretion
which is to be exercised in conformty with judicial principles.

The High Court entertained the wit petition on the

ground that the present appellant by acting wholly arbitrarily
and illegally had discrimnation against the wit petitioner
These concl usions were based on . no naterial. On the

contrary, the factual scenario as described above goes to show
that the respondent-Society was not entitled to maintain a wit
petition.. Further there was no claimfor interest made in the
wit petition but the H gh Court granted interest. Looked at
any angle the High Court’s order is clearly unsustainable and
is set aside. The Wit Petition (Cvil) No. 39842 of 2001 filed
bef ore the Hi gh Court is dismssed.

The appeal is allowed but in the circunstances without
any order as to costs.




