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ACT:

Interpretation of Statutes-Central Act on a subject in
Concurrent List amended by State Act-State Act enhanced
puni shnment-A | ater Central Anmendnent Act with respect to the
same natter reduced the punishnent-State anendnent if
impliedly repeal ed-Repeal followed by fresh |[egislation-
Section 6 of General O auses Act-I|f applicable.

HEADNOTE:

For committing an of fence under section 16(1)(a) of the
Prevention of Food Adulteration Act, 1954, -as it stood on
March 1, 1972, the wmaxi mum punishment prescribed was
i mprisonnment for six years and fine. Section 21 of the Act
provided that such offences were triable by a Presidency
Magi strate or Magistrate First dass. By the Prevention of
Adul teration of Food, Drugs and Cosnetics (Wst Benga
Amendnent) Act, 1973, enacted by the State Legislature of
West Bengal, the maxi mum puni shment for an offence under
this section had been enhanced to inprisonment for life, as
a result of which an offence committed under the section in
the State of West Bengal becane exclusively triable by a
court of sessions. The Amendnent Act received thetassent of
the President and cane into force fromApril 29, 1974. In
1976 Parliament anended the Food Adulteration Act and the
amendment cane into force wth effect fromApril 1, 1976
For of fences puni shabl e under section 16(1)(a) the Anendnent
Act provided for a reduced punishnment for a termof three
years instead of six years as before. By the sane Arendnent
Act section 16A was inserted in the Act providing that al
of fences under section 16(1) shall be tried in a sunmary way
by a Judicial Mgistrate, First Cass, or by a Metropolitan
Magi strate

On Septenber 24, 1975 the appellant | odged a conpl ai nt
agai nst the respondent for having comitted an offence
puni shabl e under section 16(1)(a) read with section 7 of the
Act. On the date of the conmi ssion of the alleged offence
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the law in force inthe State of Wst Bengal was the 1954
Act as anended by the West Bengal Amendnent Act.

Purporting to follow the decision of a single Judge of
the Calcutta High Court in B. Mnna and Os. v. State of
West Bengal, (81 C.WN. 1075) in which it was held that the
Central Amendment Act was not intended to be retrospective
in operation because it had not expressly repeal ed the West
Bengal anmendrment nor dealt wth the Act or any of its
provisions in any manner, the Magistrate held that the case
was triable by the Court of Sessions.

906

Di sagreeing with the view of the single Judge, a
Di vi sion Bench of the High Court held that after the Centra
Amendrent  Act cane into force on April 1, 1976 al
proceedi ngs pending for trial of offences punishabl e under
s. 16(1)(a) as anended by the West Bengal Act which had not
been concl uded, would cease to be governed by the West
Bengal Amendnment Act and would come wthin the purview of
the Central Act as anended by the Central Amendnment Act and
that therefore such offences conmitted prior to the
amendment were triable in~ accordance with the procedure
under s. 16A as anmended by the Central Amendnent Act.

On the question whether the previous operation of the
repeal ed West Bengal Amendment Act in respect of any
l[iability incurred’ thereunder is preserved by s. 8 of the
Bengal GCeneral Clauses Act, 1899 which is in pari materia
with s. 6 of the General Causes Act, 1897 both as to
procedure for trial of such offences and the nature of
puni shrrent 1iable to be inposed.

Di sm ssing the appeal
N

HELD: By virtue of the proviso to Art. 254 (2) of the
Constitution, Parliament may repeal ~or amend a repugnant
State law either directly or by -itself by enacting a law
repugnant to the State |law with respect to the same matter.
Even though the subsequent [|aw made by Parlianent does not
expressly repeal a State law, the State law will becone void
under Article 254 (1) if it conflicts with a later |aw rmade
by Parliament creating repugnancy. Such repugnancy may arise
where both | aws operate in the sanme field and the two cannot
possi bly stand together: As for —exanple, where both
prescri be puni shrment for the same offence, both the
puni shnments differs in degree or kind or in the procedure
prescribed. In all such cases the |aw nmade by Parlianment
shall prevail over the State |law under Art. 254(1). In the
i nstant case when Parlianment stepped in and enacted the
Central Amendnment Act, which is a later law made by
Parliament with respect to the sane matter the West Benga
Amendnent Act stood inpliedly repealed with effect / from
April 1, 1976. [915 D-(Q

Zaverbhai Amaidas v. The State of Bonbay <[1955] 1
S.C.R 799, applied.

The applicability of section 6 of the General Causes
Act, 1897 is not ruled out when there is a repeal of an
enactment followed by fresh legislation. But the Parlianent
havi ng reenacted the lawrelating to the sane of fence under
s. 16(1)(a) of the Act and provided for altered procedure
and also provided a reduced sentence, the accused nust be
tried according to the new procedure provided by s. 16A of
the Act and nust also have the benefit of the reduced
puni shnment .

[919 G H

Dictumof Sargant J. in Re. Hale’'s Patent L.R [1920]
Ch. 377, held in applicable.

In so far as the Central Anendnent Act creates new
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of fences or enhances punishnent for a particular type of
of fence, no person can be convicted by such ex-post facto
 aw nor can the enhanced puni shnment prescribed by anendnent
be applicable; but insofar as it reduces the punishnent for
an of fence puni shable under s. 16(1)(a) of the Act, there is
no reason why the accused shoul d not

907

have the benefit of such reduced punishment. The rule of
beneficial construction requires that even ex post facto | aw
of such a type should be applied to nmitigate the rigour of
the law. [919 F-H

Craies on Statute Law, 7th edn. at pp. 387-388 referred
to.

It is a well-settled rule of construction that when a
| ater statute again describes an offence created by an
earlier statute and inposes a different punishnent or varies
the procedure, the earlier statute is repeal ed by
i mpl i cation.

M chell v. Brown [1959] 120 ER 909, 912, Smt v. Benabo
[1937] 1 Al ER 523 and Regina v. Youle [1861] 158 ER 311
315- 316 referred to.

The rule is however subject to the Iimtation contained
in Art. 20(1) against ex post facto law providing for a
greater punishment ~and has no application where the of fence
described in the later Act is not the same as in the earlier
Act i.e, when the essential ingredients of the two of fences
are different. |In the premses, the Central Anendnment Act
having dealt wth the sanme offence as the ‘one punishable
under s. 16(1)(a) of = the Act and provided for a reduced
puni shrent, the accused must have the benefit of the reduced
puni shnment. [921 E-F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 40
of 1979.

From t he Judgnent and Order dated the 5th June, 1978 of
the Calcutta H gh Court in Crinminal Revision No. 133 of
1978.

D. Mukherjee, Pradeep Ghosh and P.K. Mikherjee for the
appel | ant .

N. C. Tal ukdar and Am an Ghosh for respondent Nos. 1 and
2.

G S. Chatterjee for respondent No. 3 (State of Bengal).

The Judgnent of the Court was delivered by

SEN, J. This appeal by special |eave froma judgnent of
the Calcutta Hi gh Court dated June 5, 1978 raises a question
of some conplexity. The question is as to the applicability
of s. 16A of the Prevention of Food Adulteration Act, 1954
("Act" for short) as inserted by the Prevention  of Food
Adul terati on (Arendnent) Act, 1976 (for short "the Centra
Amendnent Act") wth respect to prosecutions |aunched under
s.16(1) (a) read with s.7 of the Act in the State of West
Bengal between the period fromApril 29, 1974 to April 1,
1976. Such offences according to the lawthen in force i.e.
the Act as anended by the Prevention of Adulteration of
Food,

908

Drugs and Cosnetics (West Bengal Anendnent) Act, 1973 (for
short "the West Bengal Anendment Act") were punishable with
i mprisonment for |ife and therefore triable by the Court of
Sessi ons.

It is common ground that the offence with which the
respondents are charged is alleged to have been committed
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under s.16(1)(a) at a tinme when the Act stood anended in its
application to the State of Wst Bengal by the provisions of
the West Bengal Anendnent Act. If the |aw continued to stand
as it stood on the date of the offence which was so
conmitted, there would have been no difficulty because the
maxi mum penalty would be inprisonnent for life and fine and
as such the offences would be exclusively triable by the
Court of Sessions. But a change was brought about when
Parliament enacted the Central Anendnent Act which came into
force on April 1, 1976 by which the scheme of s.16 of the
Act  providing for wvarious puni shments was naterially
altered; so also the procedure for the trial of such
of fences. The effect of the Central Anmendnent Act was that
the West Bengal Amendment Act stood inpliedly repealed with
effect from April 1, 1976 and the question is whether the
previ ous operation of the repeal ed West Bengal Amendnent Act
in respect of any liability incurred thereunder is preserved
by s.8 of the Bengal General C auses Act, 1899 which is par
materia with s. 6 of the General Causes Act, 1897 both as to
procedure for trial of such offences and the nature of
puni shnent |l iable to be inposed.

First as to facts.” On August 16, 1975 the appellant, a
Food I nspector of the Corporation of Calcutta, visited the
Chungwa Restaurant ~run by the respondents at Chittaranjan
Avenue, Calcutta and purchased a quantity of Hyacinth's
ground white pepper (compound) wth fried rice powder and
sent the sanme to a Public Analyst for analysis. On such
analysis, the sanple was found to be adulterated as it
contained no rice powder but wheat powder. On Septenber 24,
1975 the appel I ant - | odged a conpl aint agai nst the
respondents for having commtted an of fence punishabl e under
s.16(1)(a) read with s.7 of the Act in the Court of Senior
Muni ci pal Magi strate, Calcutta. The ~gravanen of the charge
was that the respondents had stored and/or exposed for sale
and/ or used Hyacinth's ground white pepper (conpound) with
fried rice powder for the purpose of manufacturing and
preparing different articles of (food which was adulterated
and m sbranded.

On the date of the conmission. of the alleged of fence
i.e. on August 16, 1975 the lawin force in the State of
West Bengal was
909
the Act as anended by the Wst Bengal Anendnent Act which
provided that such an offence would be punishable wth
i mprisonnent for I|ife. The | earned Magistrate following the
decision of Anil Kumar Sen, J. in B. Manna and Ors. v. The
State of West Bengal (1) sustained a prelimnary objection
raised on behalf of the Corporation and held that the case
was triable by the Court of Sessions. Disagreeing with the
view of Anil Kunmar Sen, J. in B. Manna's case, (supra), a
Di vi si on Bench of the Hi gh Court held that after the Centra
Anmendnent Act came into force on April 1, 1976, al
proceedi ngs pending for trial of such offences punishable
under s.16(1)(a) of the Act as anended by the West Benga
Amendnent Act which had not been concluded, would cease to
be governed by the Wst Bengal Anendnent Act and woul d cone
within the purview of the Act as anended by the Centra
Amendnent Act and therefore such offences committed prior to
such anendment are triable in accordance with the procedure
prescribed by s.16A of the Act as anmended by the Centra
Amendnent Act. It accordingly set aside the order of the
| earned Magistrate and directed himto proceed with the
trial.

Upon t hese facts, three guesti ons fall for
consideration in the appeal viz. (1) whether the Centra
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Amendnent Act inpliedly repealed the Wst Bengal Amrendnent

Act with effect fromApril 1, 1976; and if so, the effect of

such repeal. (2) Wiether the Hgh Court was justified in

hol ding that the West Bengal Anendnent Act shall be deemed
to have been obliterated fromthe Statute Book for al

intents and purposes inasnuch as the Central Amendnent Act
mani fests an intention to the contrary so as to exclude the

operation of s.8 of the Bengal GCeneral C auses Act, 1899.

And (3) Are the pending proceedings to be governed by the

change of procedure brought about by s.16A of the Act as

i ntroduced by the Central Amendnent Act; and further whether

the continued operation of the repealed Wst Benga

Amendnent Act is preserved with regard to the punishnment to

be i mposed.

For a proper appreciation of the points in controversy,
it is necessary to deal with the statutory changes brought
about. First we may refer to the provisions of the Act as it
stood on March 1; 1972, the rel evant provisions whereof were
as follows:

910

"16(1) |f -any person-

(a) whether by hinmself or by any other person on his behalf
imports into India or manufactures for sale, or stores,
sells or distributes any article of food-

(i) which is/ adulterated or m sbranded or the sale of

whi ch is prohibited by the Food (Health) authority
in the interest of public health;

(||) * * * * * *
He shall, " in addition to the penalty to which he
may be I'iabl e under the provisions of s.6, be

puni shabl e with inmprisonnment for a termwhich shall not
be less than six nonths but which may  extend to six
years, and wth fine which shall not be | ess than one
t housand rupees.
Provi ded t hat -
(i) if the offence is under sub-cl. (i) of cl. (a)
and is with respect to an article of food which is
adul terated under sub-cl. (i) of cl. (i) of s.2 or
m sbranded under sub-cl. (k) of cl. (ix) of that
section; or
* * * * * * * *
the court may for any adequate and special reasons to
be mentioned in the judgnent, inpose a sentence of
i mprisonnent for a term of less than six nonths or of
fine of less than one thousand rupees or of  both
i mprisonnent for a term of less than six nonths and
fine of |less than one thousand rupees."

"20(1) * % * % * %

(2) No court inferior to that of a Presidency Magistrate or
a Magistrate of the First Cass shall try any offence
under this Act."

* * * * * * * *

21. Notwi thstanding anything contained in s.32 of the Code
of Crimnal Procedure, 1898, it shall be lawful for any
Presi dency Magistrate or any Magistrate of the first
class to pass any sentence authorized by this Act, in
excess of his powers under s. 32 of the said Code."

911
On these provisions, the nmaxi mum puni shment which coul d

be i mposed for conmtting any offence under s.16(1)(a) was

i mprisonnent for six years and fine. Such an offence not

bei ng under the Indian Penal Code, 1860 was triable not

exclusively by the Court of Sessions under the provisions of

s.29(2) of the Code of Crimnal Procedure, 1973 read with

Schedule Il thereunder. To overcone the limt inmposed by
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s.32 of the Code on sentences which a Presidency Magistrate
or a Magistrate of First Class could inpose, s.21 of the Act
was inserted. The result was that such offences becone
triable by a Presidency Magistrate or a Magistrate of the
First Class. That was the law in force in the whole of India
as on March 1, 1972.

On April 29, 1974, the Prevention of Adulteration of
Food, Drugs and Cosnetics (Wst Bengal Anendnent) Act, 1973
enacted by the State Legislature of Wst Bengal having been
assented to by the President, becane the |aw applicable to
the State of West Bengal as fromthat date. It woul d appear
that the State of West Bengal had taken a step forward with
a view to nake anti-social offences such as adulteration of
articles of food neant for human consunption, or nanufacture
or sale of spurious drugs etc. which constituted a nenace to
the society and deserved -a deterrent punishnent, to be
puni shable with inprisonment for life. S. 6 of that Act
i nserted the follow ng amendnent.

"I n the Prevention of Food Adulteration Act, 1954-

* % * % * % * % * %

(ii)-in section 16-

(a) in sub-s.(l), for the words "a term which shal

not be less than six nonths but which may extend

to six years, and wth fine which shall not be
| ess than one thousand rupees", the words "life
and shall falso be liable to fine" shall be

substituted;"

The following words were substitutedin the proviso to sub-
s.(1):

"(b) in the proviso to sub-s.(1), for the words "the
Court may for any adequate and special reasons to
be mentioned in the judgnment, inpose a sentence of
i mprisonnent for a termof less than six nonths or
fine of less than one thousand rupees or of both
i mprisonnent for a term of less than six nonths
and fine of |less than

912

one thousand rupees", the follow ng words shall be

substituted, nanely:-

"(ii) if the Court thinks that for any adequate
and special reasons to  be nentioned in the
judgnent a |esser sentence would serve the
ends of justice,

the Court may inmpose a sentence which is less than

a sentence of inprisonnent for life;"

It will be seen that the Wst Bengal Anendrment Act
brought about a radical change so far as the Act was
concerned in its application to the State of Wst Bengal
The maxi mum puni shnent for an of fence under s.16(1)(a) when
conmitted in the State was punishrment of inprisonnent for
life so that under the provisions of the Code of Crinina
Procedure, 1973, such an offence becane exclusively triable
by a Court of Sessions and ceased to be triable either by a
Presi dency Magistrate or a Magistrate of the First O ass.

For this reason, the provisions of s.20 were also
materially altered

"20(1) Al'l offences punishable under this Act shal

be cogni zabl e and non-bail abl e.

(2) Any police officer not belowthe rank of a
Sub Inspector of Police may arrest wthout
warrant any person agai nst whom a reasonabl e
conpl ai nt has been nade or credi bl e
i nformati on has been received of his having
been concerned in any of the offences
puni shabl e under this Act."
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The Act also introduced s.19A with regard to burden of proof
and it read :
"19A. When any article intended for food is seized from
any person in the reasonable belief that the same is
adul terated or msbranded the burden of proving that
such article intended for food is not adulterated or
m sbranded shall be on the person from whose possession
such article intended for food was seized."
It was not long before Parlianent stepped in to neet

the grow ng nmenace of t he anti-soci al of f ence of
adul teration of articles
913

of food neant for human consunption which was a threat to
the national well-being and it was felt that such of fences
nmust be ruthlessly dealt wth. It was also felt that there
should be a summary trial of these of fences. The Prevention
of Food Adulteration (Arendnent) Act, 1976 was accordi ngly
broughtinto force with effect from April 1, 1976. It not
only created new offences but al so enhanced the puni shnents
provided. But at the sane tinme it also provided for graded
puni shment for— various types of offences. Incidentally, it
nmollified the rigour of" thelaw by providing for a reduced
puni shment for an of fence ~punishable under s.16(1)(a). W
are however not concerned with other types of offences
except the one punishable under s.16(1)(a) and for this the
maxi mum puni shnment' provided was for a termof three years
instead of six years. In s.16 of the Act for sub-s.(1), the
foll owi ng sub-section insofar as relevant was introduced

"(1) Subject to ‘the provisions of sub-s.(1A), if any
per son-

(a) whether by hinmself or by any other person on his
behal f, inmports into India or nmanufactures for
sale, or stores, sells or distributes any article
of food-

(i) which is adulterated within the meaning of sub-
cl.(m of «cl.(ia) of s.2or msbranded within the
nmeani ng of cl. (ix) of that section or the sale of
which is prohibited under any provision of this
Act or any rule nmade thereunder or by an order of
the Food (Health) Authority;
* * * * *

he shall, in addition to the penalty to which he may be

Iiable under the provisions of s.6, be punishable wth

i mprisonnent for a term which shall not be less than

six nonths but which nmay extend to three years, and

with fine which shall not be |ess than one thousand
rupees."

A new proviso was inserted conferring power on.  the

Court for any adequate and special reasons to be nentioned
in the judgnment to inmpose a reduced punishnment for a term

whi ch shall not be less than three nonths but nmay extend to
two years, wth fine which shall not be less than five
hundr ed rupees.

914

As regards the procedure for trial of such of fences,
the Act i ntroduced s.16A which is inportant for our
purposes, and it reads :

"16A. Notwi t hstandi ng anything contained in the Code of

Crimnal Procedure, 1973, all offences under sub-

section (1) of section 16 shall be tried in a summary

way by a Judicial Magistrate of the first class
specially enpowered in this behalf by the State

CGovernment or by a Metropolitan Magistrate and the

provi sions of sections 262 to 265 (both inclusive) of

the said Code shall, as far as may be, apply to such
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trial

Provided that in the case of any conviction in a
summary trial under this section, it shall be lawfu
for the Magistrate to pass a sentence of inprisonment
for a termnot exceeding one year

Provi ded further that when at the comencenent of,

or in the course of, a summary trial wunder this
section, it appears to the Magistrate that the nature
of the case is such that a sentence of inprisonnent for
a term exceedi ng one year may have to be passed or that
it is, for any other reason, wundesirable to try the
case sunmarily, the Magistrate shall after hearing the
parties record an order to that effect and thereafter
recall any witness who may have been exam ned and
proceed to hear or rehear the case in the nanner
provi ded by the said Code."

There were sone correspondi ng changes brought about in
s.20 of the Act. Sub-s.(2) of s.20 provides :

"(2) 'No Court inferior to that of a Mtropolitan

Magi strate or a Judicial  Mgistrate of the first
class shall try any offence under this Act."

There is no doubt or difficulty as to the Ilaw
applicable. Art. 254 of the Constitution makes provision
firstly, as to what would happen in the case of conflict
between a Central 'and State law with regard to the subjects
enunerated in the / Concurrent List, and secondly, for
resol ving such conflict. Art. 254(1) enunciates the norna
rule that in the ‘event of a conflict between a Union and a
State law in the concurrent field, the former prevails over
the latter.

915

Clause (1) lays down that if a State lawrelating to a
Concurrent subject is 'repugnant’ to a Union law relating to
that subject, then, whether the Union law is prior or later
intime, the Union law will prevail and the State |aw shall
to the extent of such repugnancy,  be void. To the genera
rule laid down in clause (1),  clause (2) engrafts an
exception, viz., that if the President assents to a State
l aw whi ch has been reserved for his consideration, it wll
prevail notwithstanding its repugnancy to an-earlier |aw of
the Union, both laws dealing with a Concurrent subject. In
such a case, the Central Act will give way to the State Act
only to the extent of inconsistency between the two, and no
nore. In short, the result of obtaining the assent of the
President to a State Act which is inconsistent wth a
previous Union law relating to a Concurrent subject would be
that the State Act will prevail in that State and override
the provisions of the Central Act in their applicability to
that State only. The predom nance of the State |aw my
however be taken away if Parlianent |egislates under the
Proviso to clause (2). The Proviso to Art.254(2) enpowers
the Union Parliament to repeal or amend a repugnant State
| aw even though it has become valid by virtue of the
President’s assent. Parliament may repeal or anmend the
repugnant State law, either directly, or by itself enacting
a law repugnant to the State law with respect to the 'sane
matter’. Even though the subsequent |aw nade by Parli anment
does not expressly repeal a State |law, even then, the State
law will become void as soon as the subsequent |aw of
Parliament creating repugnancy is made. A State |aw woul d be
repugnant to the Union |aw when there is direct conflict
between the two laws. Such repugnancy nmay al so ari se where
both laws operate in the same field and the two cannot
possi bly stand together e.g., wher e bot h prescribe
puni shment for the same offence but the punishment differs
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in degree or kind or in the procedure prescribed. In al
such cases, the law nade by Parlianent shall prevail over
the State aw wunder Art.254(1). That being so, when
Parliament stepped in and enacted the Central Amendment Act,
it being a later |aw nmade by Parliament "with respect to the
same matter”, the West Bengal Anmendment Act stood inpliedly
repeal ed

The case of Zaverbai Anmidas v. The State of Bonbay(1l)
illustrates the application of the Proviso to Art.254(2).
The Essential Supplies (Tenporary Powers) Act, 1946 was
enacted by the Central
916
Legi sl ature, s.7 of which provided for penalties for
contravention of orders made under s.3 of the Act. The
provision with regard to the penalties was that if any
person contravenes any order . nade under s.3, he shall be
puni shable with inprisonment for a termwhich may extend to
three years or with fine or with both. The then Province of
Bonbay felt that the nmaxi mumpunishnment of three years,
i mprisonment provided by s.7 of the Act was not adequate for
of fences under— the Act and with the object of enhancing the
puni shrent provided therein, enacted Act 36 of 1947. By s.2
of that Act it was provided that notw thstandi ng anything
contained in the Essential Supplies (Tenporary Powers) Act,
1946, whoever contravenes an order made under s.3 of the Act
shall be punishable for a term which my  extend to seven
years but shall not, except for reasons to be recorded in
witing, be less than six nmonths and shall also be liable to
fine. The Bonbay < Act thus increased the sentence to
i mprisonnment for seven years and also nade it obligatory to
i npose a sentence of fine, —and further  provided for a
m ni mum sentence of six nonths and the Court was bound to
i mpose a m ni mum sentence except for reasons to be recorded
in witing. The Act having been reserved for the assent of
the CGovernor-General and received his assent under s.107(2)
of the Government of India Act, 1935, cane into operation in
the Province of Bonbay notwithstanding the repugnancy.
Subsequently, the Essential Supplies (Tenporary Powers) Act,
1946 under-went substantial alterations and was finally
recast by the Essenti al Suppl ies (Tenporary Power s)
Amendnment Act, 1950. The Amendrment made in 1950 substituted
a new section in place of s.7 of the Act. The schene of the
new section was that for purposes of punishment, offences
under the Act were grouped under three categories and the
puni shment to be inposed in the several -~ categories were
separately specified. S.7 was thus a conprehensive Code
covering the entire field of punishment for offences under
the Act graded according to the comvodity and character of
the offence. It was held by this Court that the Bormbay Act
was inpliedly repealed by s.7 of the Essential Supplies
(Tenporary Powers) Anendnent Act, 1950.

It is strenuously argued on behalf of the appellant
that s.16A of the Act is not retrospective in operation, and
that it does not deal with procedure alone but touches a
substantive right. The submission is that in view of
cls.(c), (d) and (e) of sub-s.(1) of s.8 of +the Benga
General C auses Act, 1899 which provide that if any lawis
repealed then unless a different intention appears, the

repeal shall not affect any liability incurred under any
enactment so repeal ed or affect any
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| egal proceeding or renedy in respect of such liability,
penalty or punishnment as aforesaid. It is said that there
was a liability incurred by the conmission of an offence

puni shabl e under s.16(1)(a) of the Act as anended by the
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West Bengal Amendnent Act and s.8 of the Bengal Genera
Clauses Act’ 1899 preserved the continued operation of the
repeal ed West Bengal Anendnent Act for inposition of that
puni shment. The contention is that where rights and
procedure are dealt with together by the repealing Act,
then, intention of the legislature is that the old rights
are still to be determned by the old procedure. In support
of the contention, reliance is placed on the decision of the
Sargant, J. inre Hale' s Patent(l). We are afraid, the
contention cannot prevail. Just as a person accused of the
conmi ssion of an offence has no right to trial by a
particul ar court or to a particular procedure, the
prosecutor equally has no right to insist upon that the
accused be subjected to an enhanced punishnment under the
repeal ed Act. The dictum of Sargant.J. in re Hale s Patent
is therefore not applicable.

Whenever there is a repeal of an enactnent, the
consequences laid down in s.6 of the General O auses Act
though' it~ has been specifically nentioned in the repealing
Act or not, wll follow, unless, as the section itself says,

a different _intention appears. In State of Punjab v. Mohar
Singh(1), this Court has elaborately dealt with the effect
of repeal. In the case of a sinple, repeal there is scarcely

any room for expression-of a contrary opinion. But when the
repeal is followed by fresh | egislation on the sane subject,
the Court would undoubtedly have to | ook to the provisions
of the new Act, but only for the purpose of deternining

whet her they indicate a different-intention.  "The |ine of
inquiry would be, not whether the new Act expressly keeps
alive old rights and liabilities", in~ the words of
Mukherjee, J., "but whether it nmanifests an intention to

destroy them" The Court held that it cannot subscribe to
the broad proposition that s.6 of the General C auses Act is
ruled out when there is repeal of an enactnent followed by
fresh legislation. S 6 would be applicable in such cases
also unless the new legislation manifests an intention
i ncompatible with or contrary ‘to the provisions ' of the
section. Such inconpatibility would have to be ascertained
froma consideration of all the relevant provisions of the
new Act and the nere absence of a saving clause is not by
itself material. The Court therefore held that the
provisions of s.6 of the General Cl auses Act will apply to a
case
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of repeal even if there is sinultaneous enactnent unless a
contrary intention can be gathered fromthe new enactnent.
O course, the consequences laid down in s.6 of the Cenera
Clauses Act wll apply only when a statute or regul ation
having the force of a statute is actually repealed. 1t has
no application when a statute which is of a tenporary nature
automatically expires by efflux of time. The principles laid
down by the Court in Mhar Singh's case (supra), have
consistently been followed in subsequent cases. The old
doctrine of extinguishing or effacing the repealed |aw for
al |l purposes and intents except for the acts past and closed
has now given way to the principles enunciated by the Court
in Mohar Singh's case, (supra).

The question that falls for consideration in the appea
is whether a "contrary intention" appears from the
provisions of the Central Amendnent Act so as to exclude the
applicability of s.8 of the Bengal General C auses Act. Ani
Kumar Sen,J. in B. Manna's case, (supra), nentions severa
reasons why the Central Amendment Act was not really
intended to be retrospective in operation so that it would
not cover cases of offences commtted prior to the enactnment
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itself. In the first place, he observes that the Centra
Amendnent Act had not expressly repealed the West Benga
Amendnment  Act nor dealt wth the Act or any of its
provisions in any manner. It was enacted with reference and
having regard to the provisions of the Act as it stood
before the Central Amendnment Act came into force. Even if
the Central Amendnent Act had not expressly repealed the
West Bengal Amendnent Act, it would still be repealed by
necessary inplication under Art. 254(1) as it conflicts with
alater lawwith respect to the same matter enacted by
Par | i ament .

Secondly, the |I|earned Judge refers to the |anguage of
the statute itself. He observes that unlike many other
statutory provisions creating simlar offences and providing
puni shment therefor, in the Act the material provisions are
not in ternms like "any person guilty of an offence of
manuf acturing, storing, ~selling or distributing any article
of food which is adulterated shall be punishable with...".
On the! other hand,  he points out that the terms of s

16(1)(a) of the Act are "if any person..... manuf actures for
sale, or stores, or sells, or ~distributes any article of
food which is adulterated, he-shall..... ". The | earned Judge
is of the view that on the words used and on their terns the
only consistent implication is that  such manufacture,
storage, sale or distribution nust be after the enactnent
has cone into force and not prior thereto. In our View,
not hi ng
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really turns on the '|anguage of s. 16(1)(a) because the
Central Anendment Act has not created a new of fence thereby
but dealt with the same offence as before.

Lastly, the learned Judge refersto the new offences
created by the Central Amendment Act, one of them being that
under s. 16(1)(b) of the Act w th regard to manufacturing
for sale, or storing, or ‘selling, ~or distributing any
adul terant which was not in the Act at any time  before.
Accordingly, he holds that it is not possible 'to give
retrospective effect to the other parts of the Act and
observes that it could never have been the intention of the
Legi slature nor was it possible to give retrospective effect
to the Act. According to himArt. 20(1) of the Constitution
stands in the way of giving retrospective effect to s.
16(1)(b) of the Act and thus renders the act which was
ot herwi se innocent at the tine when it was done to be an
of fence by l|ater enactnent. W are not concerned with new
of fences created by the Central Amendnent Act or wth
of fences for which an enhanced punishnment is provided for
and therefore there is no question of Art. 20(1) of the
Constitution being attracted. W are here concerned with the
same of fence, nanely, an offence punishable under s.
16(1)(a) of the Act for which a reduced punishnent is
provi ded for.

It is only retroactive crimnal legislation that is
prohi bited under Art. 20(1). The prohibition contained in
Art. 20(1) is that no person shall be convicted of —any
of fence except for violation of alawin force at the tine
of the comm ssion of the act charged as an offence prohibits
nor shall he be subjected to a penalty greater than that
whi ch might have been inflicted under the law in force at
the time of the comm ssion of the offence. It is quite clear
that insofar as the Central Anmendnent Act creates new
of fences or enhances punishnent for a particular type of
of fence no person can be convicted by such ex post facto | aw
nor can the enhanced puni shnent prescribed by the anendnent
be applicable. But insofar as the Central Anendment Act
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reduces the punishnent for an offence punishable under s.
16(1)(a) of the Act, there is no reason why the accused
shoul d not have the benefit of such reduced puni shnment. The
rule of beneficial construction requires that even ex post
facto law of such a type should be applied to mtigate the
rigour of the law. The principle is based both on sound
reason and conmon-
920
sense. This finds support in the following passage from
Craies on Statute Law, 7th edn. at pp. 387-88
"Aretrospective statute is different froman ex
post facto statute. "Every ex post facto law..... "
said Chase J. in the Anerican case of Calder v. Bull (1)
" must necessarily be retrospective, but every
retrospective law is not an ex post facto |aw. Every
law that takes away or inmpairs rights vested agreeably
to existing laws is retrospective, and is generally
unjust and nmay be oppressive ; it is a good genera
rul e that a | aw shoul d have no retrospect, but in cases
inwhich the laws nmay justly and for the benefit of the
conmunity and also of individuals relate to a tine

antecedent to their comencenent : as statutes of
obl i vion or of par don. They are certainly
retrospective, ‘and literally both concerning and after
the facts commtted. But | do not consider any |aw ex

post facto within the prohibition that nollifies the

rigour of the crinmnal law, but only those that create

or aggravate ‘the crime, or increase the punishnent or
change the rules of evidence for the purpose of
conviction ....: There  is a great and apparent

di fference between naking an unlawful act lawful and

the nmaking an innocent action crimmnal and punishing it

as a crime."

To illustrate, if Parlianment were to re-enact s, 302 of
the I ndian Penal Code, 1860 and provide that the punishnment
for an offence of nurder shall be sentence for inprisonnent
for life, instead of the present sentence of death or
i mprisonnent for |ife, then it cannot be that the Courts
woul d still award a sentence of death even in pending cases.

In Rattan Lal v. The State of Punjab(2), the question
that fell for consideration was whether an appellate court
can extend the benefit of Probation of Ofenders Act, 1958
which had cone into force after the accused had been
convicted of a crimnal offence. The court by mpjority of 2

1 answered the question in the affirmative. Subba Rao, J.
who delivered a mjority opi nion, concluded that in
consi deri ng t he guesti on, t he rul e of benefici a
construction required that even ex post facto law of the
type involved in that case should be applied to reduce the
puni shient .
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It is settled both on authority and principle that when
a later statute again describes an offence created by an
earlier statute and inposes a different punishnent,  or
varies the procedure, the earlier statute is repealed by
implication. In Mchell v. Brown(1l) Lord Canbell put the
matter thus :

"It is well settled rule of construction that, if

a later statute again describes an offence created by a

fornmer statute and affixes a different punishnent,

varying the procedure, the earlier statute is repeal ed

by the later statute See also Smth v. Benabo. (2)

In Regina v. Youle,(3) Martin, B. said in the oft-quoted
passage
"If a statute deals with a particular class of
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of fences, and a subsequent Act is passed which deals

with precisely the sane offences, and a different

puni shment is inposed by the later Act, | think that,

in effect, the legislature has declared that the new

Act shall be substituted for the earlier Act."
The rule is however subject to the limtation contained in
Art. 20(1) against ex post facto law providing for a greater
puni shnent and has also no application where the offence
described in the later Act is not the same as in the earlier
Act i.e. when the essential ingredients of the two of fences
are different.

In the prem ses, the Central Amendnent Act having dealt
with the sane offence ‘as the one punishable under s.
16(1)(a) and provided for a reduced puni shment, the accused
nmust have the benefit of the reduced punishnent. W wish to
make it clear that —anything that we have said shall not be
construed as giving to the Central Amendnent Act a
retrospective operation insofar as it creates new offences
or provides for an enhanced puni shnment.

In the result, the appeal nust fail and is disnissed.
P.B.R Appeal dism ssed.
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