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ACT:

I ndi an Penal Code- Sec. 21- Publi c Servant - Ker al a
Crimnal Law Anendnent Act, 1962-Secs. 2, 3-Prevention of
Corruption Act, 1947- Sec. b5-Effect  of  enlargenent of
definition of a public servant by Keral a amendnent.

HEADNOTE:

The appellants in the above appeal were tried and
convicted in respect of the offences -inter-alia under
section 408, 465, 477 and 477A of the  Indian Penal Code,
1860 read with s. 5 of the Prevention of Corruption Act,
1947 by a special judge. Both the appellants were menbers of
a registered cooperative society. The conviction of the
appel l ants, was confirned by the H gh Court. Sec. 21 of the
I ndi an Penal Code defines a public servant "Menbers of the
Executive Committee or servants of a cooperative society are
not enbraced by the categories nentioned in sec. 21" Chapter
9 of the Penal Code deals wth offences by or relating to
public servant. Sec. 2 of the Prevention of Corruption Act,
1947 adopts definition of public servant from Sec. 21 of the
Penal Code. By the 1952 anmendnent of the Crimnal Procedure
Code the provisions of appointnent of a Special Judge to try
the of fences have been provided. The said 1955 amendnent
adds certain nore offences which are to be tried by a
special judge. The Kerala Crimnal Law Arendnent Act, 1962
anmended Sec. 161 of the Penal Code by addi ng an expl anation
thereto. It provides that for the purpose of “the said
section and certain other sections a public servant shal
denote, besides those who are public servants within the
meani ng of that section, menbers of the Board of Directors
or the Executive or Managing Commttee and other officer or
servant of a Co-operative Society registered or deened to be
regi stered under the lawrelating to co-operative societies
for the tinme being in force. Sec. 3 of the Kerala. Act
provi des that for the purpose of the Preventive of
Corruption Act, 1947, public servant shall have the neaning
assigned to it under the explanation to sec. 161 of the
I ndi an Penal Code as anended by the Kerala Crinminal Law
Amendnent Act, 1962.

(1) The appellants contended that sec. 2 of the Kerala
Act brought nenmbers of the executive comittee or the
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servants of a registered co-operative society wthin the
anbit of the expression "public servant" only for the
pur pose of Sections 161 to 165A of the Penal Code and for no
ot her purpose. Therefore, the use of the enlarged definition
cannot be made for the purpose of 1947 Act.

(2) If the intention of the legislature was to enl arge
the definition for all purposes, whatever, it would have
amended section 21 of the Indian Penal Code itself.

Di sm ssing the appeal s the Court,

N

HELD: (1) The terns of sec. 2 of the 1947 Act as
substituted by sec. 3 of the Kerala Act are absolutely clear
and unanbi guous and when they lay down that expression
public servant shall have a particular neaning for the
798
purpose of the Act, ~that nmeaning nust be given to the
expression wherever it _occurs ~in the Act. "For the purpose
of the Act" surely nmeans for the purpose of all and not only
sone of the provisions of the Act. [803E]

(2) The Kerala Act carried out anendnment of the 1947
Act insofar as the State of Keral a 'was concerned. The 1947
Act deals not only with offences under sec. 161 to 165A of
the Penal Code but also and mainly with those falling under
various clauses of 'sub-section 1 to 5 of the 1947 Act. No
reasonable line of distinction between the offences under
sec. 161 to 165A of the Code on the one hand and those
puni shabl e under sec. 5 of the 1947 Act on the other appears
feasible for the 'purpose of —conferment of exclusive
jurisdiction on special judges to try them Fromthis point
of view also interpretation canvassed on -behalf of the
appel l ants is untenabl e. [ 804C E]

(3) The argunments that the |legislature would have
incorporated the additional definition wunder sec. 21 if it
desired to extend the scope for all purposes is ' wthout
substance. If the definition had been enl arged by amendnent
of sec. 21 it would have made the new categories of persons
brought by it within the anbit (of the expression "public
servant” liable to punishment not only for Ofences under
sec. 161 to 165A of the Code but also for numerous other
of fences specified in the code relating to public servants
as also to offences so related and created by other Acts
wherein the definition of public servant occurring in sec.
21 of the Code has been adopted. [804F-H

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crim nal Appeal s Nos.
178 and 248 of 1977.

Appeal s by Special Leave fromthe Judgnment and order
dated 25-1-77, 4-3-77 of the Kerala High Court in-Crimna
M sc. Petition No. 862/76 and Crim nal Appeal No. 416/75.

T. C. Raghavan (In Cl. A 178/ 77) and P. K Pillai for
the Appell ant.

K. T. Narindranath (In Crl. A 178/77) and K R
Nanmbi ar for the Respondent.

The Judgnent of the Court was delivered by

KOSHAL, J.-By this judgnment we shall dispose of
Crimnal Appeals Nos.178 and 248 of 1977, both of which were
admtted to a hearing by special |eave and in each one of
which the sole point for determnation is whether a nmenber
of an executive comittee or a servant of a registered co-
operative society is a public servant for the purpose of
cl ause (c) of sub-section (1) of section 5 of the Prevention
of Corruption Act (Central Act No. 2 of 1947, hereinafter
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referred under the Crimnal Law Anmendnent Act (Central Act
No. 46 of to as the 1947 Act) and whether, therefore, a
Speci al Judge appointed 1952, hereinafter called the 1952
Act) has jurisdiction to try himfor an offence under that
cl ause.

799

2. The appellant in Crimnal Appeal No. 178 of 1977 is
M A. Kochu Devassy who was sent up, alongwith 11 others, for
trial in respect of offences under sections 120-B, 408, 465,
467, 477 and 477-A of the Indian Penal Code (hereinafter
described as the Code) and clause (c) of sub-section (1)
read with sub-section (2) of section 5 of the 1947 Act to
the Special Judge, Trichur by the Deputy Superintendent of
Police, Vigilance Departnent, Trichur. The allegations
agai nst the accused were that while being nenbers of the
Board of Directors or the servants of Cooperative Society
No. R-192, Chal akudy (hereinafter called the Society), they,
on the ~18th of ~May 1972, entered into a conspiracy to
m sappropriate the funds of the Society, that in pursuance
of that  ‘conspiracy they m sappropriated a sumof Rs. 1900/-
on the sanme date and that they prepared false records in
order to conceal the misappropriation. Before the tria
conmmenced, however, a petition was made on behalf of the
accused to the H gh Court of Kerala praying that the charge
be quashed. That petition cane up for hearing before Khalid,
J., who doubted the correctness of the dictumof a Division
Bench of that Court in Sahadevan v. State of Kerala to the
effect that a Special Judge has jurisdictionto try al
cases against enployees of co-operative societies under al
or any of the provisions of “section 5 of the 1947 Act. He
adverted to various provisions of that Act and the Keral a
Crimnal Law Anendrment Act (Kerala Act 27 of 1962 and
hereinafter referred to as the Kerala Act) and thought that
an inportant aspect of the anmendnment promulgated @by the
Kerala Act was not brought to the notice of the Division
Bench and therefore referred the matter to a | arger Bench by
an order dated the 7th of Decenber 1976. The petition then
cane up for final hearing before a Full Bench of the Kerala
H gh Court, which has, by the inmpugned judgnment, hel'd that
the dictum of the Division Bench nmentioned above was
correct, that a nenber of the executive conmttee or a
servant of a registered co-operative society was a public
servant for the purposes of the 1947 Act as a whole in so
far as the State of Kerala was concerned and that,
therefore, such a nmenber or servant could be tried by a
Special Judge. It is by that judgnent that the appell ant
feel s aggrieved.

3. The appellant in Crimnal Appeal No. 248 of 1977 is
one C.A. Thomms, who was convicted by the Special Judge,
Trichur, for offences under «clause (c) of sub-section (1)
read with sub-section (2) of section 5 of the 1947 Act and
section 408 of the Code and was sentenced to rigorous
i mprisonnent for a year and a fine of Rs. 5000/-on the first
count, the sentence in default of paynment of fine being
rigorous inprisonnent for six nonths. No sentence was
awar ded for
800
the of fence under section 408 of the Code. The all egations
on the basis of which he was prosecuted and which were found
proved against himwere that while being enployed as a
store-keeper at the firewood depot at Punkunnam owned by the
Wol esal e Co- operative St ores Ltd. Tri chur, he
m sappropriated profits accruing to his enployers by abusing
his official position. He filed an appeal to the H gh Court
of Kerala which was dism ssed by a |earned Single Judge on
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the 4th of March 1977 through the judgnment inpugned before
us. The pleas raised before the Hi gh Court on his behalf
i ncluded one that the Special Judge had no jurisdiction to
try him inasnmuch as he was not a public servant for the
purposes of the 1947 Act. The plea was rejected by the High
Court in view of the dictum of the Full Bench which is
chal | enged before us in Crimnal Appeal No. 178 of 1977.

4. At this stage we nay wusefully refer to various
provisions of the Code, the 1947 Act, the 1952 Act, the
Kerala Act and the Criminal Law Amendnent Act (Central Act
No. 50 of 1955 and hereinafter called the 1955 Act). Section
21 of the Code defines what is a "public servant". In 12
clauses it |lists various categories of persons who fal
within the definition. Menbers of the executive committee or
servants of a co-operative society are not enbraced by any
of those categories. Chapter  |IX of the Code headed "Of
O fences by or relating” to Public Servants" consists of
sections 161 to 171. < Section 161 states the conditions on
the fulfilment™ of which a public servant would be guilty of
bri bery and 1 ays down the puni shnent therefor.

Section 2 of the 1947 Act as originally enacted was to
the follow ng effect:

'2. For the purposes of this Act, "public servant”

means a public servant as defined in section 21 of the

I ndi an Penal Code.”

Sub-section (1) / of section 5 of the 1947 Act states
when a public servant can be said to conmmit the offence of
crimnal msconduct. ' It has five clauses of which the first
three run as foll ows:

"(a) if he habitually accepts or obtains or agrees
to accept _or attenpts to obtain from any
person for hinself or for any other person
any gratification (ot her t han | ega
remuneration) as a notive or reward such as
is mentioned in section 161 of the Indian
Penal Code, or

"(b) if he habitually accepts or obtains or agrees
to accept or attenpts to obtain for hinself
or for any other person, any valuabl e thing
wi t hout consi deration or

801

for a consideration which he knows to be
i nadequate, from any person whom he knows to
have been, or to be, or to be likely to be
concerned in any proceeding or business
transacted or about to be transacted by him
or having any connection wth the officia
functions of hinself or of any public servant
to whom he is subordinate, or from any person
whom he knows to be interested in or rel ated
to the person so concerned, or

"(c) i f he di shonestly or fraudul ently
m sappropriates or otherw se converts for his
own use any property entrusted to him or
under his control as a public servant  or
al | ows any ot her person so to do, or"

Sub-section (2) of section 5 of the 1947 Act provides
for punishment in respect of an offence under sub-section
(1) thereof, while section 6 creates a bar against any court
taki ng cogni zance of an of fence under sections 161, 164 and
165 of the Code or sub-section (2) of section 5 of the 1947
Act unl ess previous sanction of certain authorities has been
obtained in that behal f.

Now we cone to the provisions of the 1952 Act. Section
3 thereof added to the Code section 165-A which created and
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| aid down the punishnment for the offence of abetnent of the
of fences covered by sections 161 and 165 of the Code.
Section 6 of the 1952 Act dealt with the appointment of
Speci al Judges to try offences under sections 161, 165 or
165-A of the Code or sub-section (2) of section 5 of the
1947 Act, or conspiracy to conmt any of those offences.
Sub-section (1) of section 7 of the 1952 Act barred the
jurisdiction of Courts other than those of Special Judges to
try the offences nentioned in section 6, while sub-section
(3) of section 7 provided that a Special Judge trying any of
the of fences nentioned in section 6 could also try offences
wi th which the accused m ght be charged at the sanme trial in
accordance with the provisions of the Code of Crinmnal
Procedure.

The 1955 Act added of fences under sections 162, 163 and
164 of the Code to the range of offences to try which the
Speci al Judge had exclusive jurisdiction, so that such
jurisdiction thenceforth extended to the trial of offences
under sections 161 to 165-A of the Code and subsection (2)
of section 5 of the 1947 Act.

Seven years later was pronulgated the Kerala Act,
section 2 where of anmended section 161 of the Code by adding
thereto an Explanation, the relevant part of which is
extracted bel ow
802

""Public Servant"-For purposes of this section and
sections 162, 163, 164, 165 .and 165-A, the words

"public servant" shall denote, ~besides those who are

"public servants" within the neaning of that section

under any law for the tinme being in force, persons

falling wunder any of the descriptions  hereinafter
fol |l owi ng, nanely:

(iv) Every nenber of the Board of Directors or the
executive or managing committee and every
of ficer or servant of a co-operative society
regi stered or deened to be registered under
the law relating to co-operative societies
for the time being in force;

Section 3 of the Kerala Act may be reproduced in
ext enso:

"In the Prevention of Corruption Act, . 1947
(Central Act 2 of 1947)-

(i) for section 2, the follow ng section shall be

substituted, nanely:-

"2. Interpretation-For the purposes of this Act,
"public servant" shall have the neaning assigned to it
under the Explanation to section 161 of the Indian
Penal Code as anended by the Kerala Crimnal Law
Amendnent Act, 1962";

(ii) in section 5A for the words, figures and
letter, "under section 161, section 165 or section
165A," the words, figures and letter "under sections
161, 162, 163, 164, 165 or 165A" shall be substituted;

(iii) in subsection (1) of section 6, after clause
(b), the followi ng clause shall be inserted, nanely :-

“"(bb) in the case of a person falling under any of
the descriptions mentioned in itenms (i) to (viii) in
the Explanation relating to "Public Servant" in section
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161 of the Indian Penal Code as anended by the Keral a

Crimnal Law Anendrment Act, 1962, save by or with the

sanction of the State Governnent;"
803

4. The contentions raised on behalf of the appellants
may be sunmarised thus. Section 2 of the Kerala Act brought
menbers of the executive committee or the servants of a
regi stered co-operative society within the anbit of the
expression "public servant” only for the purposes of
sections 161 to 165A of the Code and for no other purpose
and therefore the use of the enlarged definition could not
be made for the purposes of the 1947 Act. It is true that
section 2 of the 1947 Act as substituted by the Keral a Act
states that the expression. "public servant” shall have the
same nmeaning for the purposes of the 1947 Act as have been
assigned to it under the enlarged definition of that
expression in the Explanation added to section 161 of the
Code, but  then the phrase "for  the purposes of this Act”
occurring/in the said section 2 nust be deened to have a
l[imted meaning and should be read down as iif they are
restricted to only those purposes of the Act which concern
sections 161 to 165A of the Code. Had the intention of the
framers of the substituted section been not to give such a
[imted neaning to the -said phrase but to wuse it inits
literal sense, there was no point in enlarging the
definition of the expression "public servant" by addi ng an
Expl anation to section 161 of the Code; for, in that case,
the proper and direct nethod of carrying out the intention
woul d have been to  amend section 21 of the Code itself, so
as to nmke the definition therein enbraceall the eight
categories of persons nentioned in the added Explanation

5. We find ourselves wholly unable to accept any of the
contentions. The ternms of section 2 of the 1947 Act as
substituted by section 3 of the Kerala Act are absolutely
clear and unanbi guous and when they lay down that the
expression "public servant” shall have a particul ar nmeani ng
for the purposes of the Act, that meaning nust be given to

the expression wherever it occurs in the Act. "For the
purposes of the Act" surely nmeans for the purposes of al
and not only some of the provisions of the Act. " If the

intention was to limt the applicability of the definition
of the expression "public servant" as contended, the
| anguage used would not have been "for the purposes of the
Act" but sonething like "for the purposes of the Act insofar
as they relate to the offences under sections 161 to 165A of
the I ndi an Penal Code."

It may be noted here that section 2 of the 1947 Act as
substituted by the Kerala Act does not reproduce. the
definition of the expression "public servant" as contained
in section 161 of the Code, but states in so many words that
the expression shall have the nmeaning assigned to'it in the
Expl anation to the said section 161. It follows that what is
brought into section 2 of the 1947 Act is the neaning of the
expression as contained in the Explanation and not the
entire Ex-

804

planation itself, so that the words "for the purposes of
this section and sections 162, 163, 164, 165 and 165A"
occurring in the Explanation are not transplanted into
section 2 of the 1947 Act as substituted. If the contrary
were true and the Explanation had to be read word for word
into the said section 2, the result would entail an
absurdity; for then the section last nentioned would read
thus :

‘For purposes of this Act, for purposes of the section
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and sections 162, 163, 164, 165 and 165A, the words "public
servant" shall denote ........ ' So read, the section nakes
no sense and the nmethod of incorporation of the Explanation
into the substituted section 2 cannot be accepted as a
correct method of interpretation of the section

Nor do we see any cogent reason why the |egislature
should have intended to limt the applicability of the
enlarged definition as contended. The Kerala Act carried out
amendnents to the 1947 Act insofar as the State of Kerala
was concerned and the 1947 Act deals not only with of fences
under sections 161 to 165A of the Code but al so, and mainly,
with those falling under various clauses of sub-section (1)
of section 5 of the 1947 Act. No reasonable line of
di stinction between the offences under sections 161 to 165A
of the Code on the one hand and those puni shabl e under sub-
section (2) of section 5-of the 1947 Act on the other
appears feasible for the purpose of conferment or exclusive
jurisdiction on ~Special Judges to try them Fromthis point
of view also, the interpretation canvassed on behal f of the
appel | ant's i's untenabl e.

And the —argunent that the enlarged definition of the
expression "public servant" would not have been adopted in
the form of the Explanation to section 161 of the Code but
woul d have been incorporated in section 21 thereof if it was
to apply to the 1947 Act as a whole, though attractive at
first sight, is really wthout substance. In our view, the
net hod adopted is not wthout purpose.. Had the definition
been enl arged by an amendnent of section 21 of the Code, it
woul d have nade the eight new categories of persons brought
by it within the anbit of the expression "public servant”
liable to punishment not only for offences under sections
161 to 165A of the Code but al so for numerous ot her offences
specified in the Code relating to public servants, as also
to offences so related and created by other Acts wherein the
definition of "public servant” ~occurring in section 21 of
the Code has been adopted as such. It was presumably to

avoid such a result and to (limt the scope of the
applicability of the
805

definition to bribery, criminal  msconduct and allied
of fences conmitted by public servants, that the legislature
inits wsdom adopted the device of anmending section 161 of
the Code by adding the Explanation to it and by providing
also that the enlarged definition shall govern all the
provi sions of the 1947 Act.

6. Not finding any nerit in the contentions raised on
behal f  of the appellants, we hold that the enlarged
definition of the expression "public servant™ as contained
in the Explanation added to section 161 of the Code by
section 2 of the Kerala Act governs all the provisions of
the 1947 Act, that the appellants are public servants within
the meaning of that enlarged definition by reason of the
| anguage enployed in clause (iv) of the Explanation and
that, therefore, the offences under <clause (c) of  sub-
section (1) of section 5 of the 1947 Act said to have been
conmtted by themare triable exclusively by Special Judges
appoi nted under the 1952 Act.

7. Both the appeals are accordingly dism ssed.

P.H P. Appeal s di sni ssed.
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