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Fact ual Backgrounds
The interpretation of Article 105 of Constitution of India
isinissue in these matters. ~The question is whether in
exerci se of the powers, privileges and i munities as contai ned
in Article 105, are the Houses of Parlianment conpetent to
expel their respective Menbers from nenbership of the
House. If such a power exists, is- it subject to judicial review
and if so, the scope of such judicial review

The unfortunate background in which the aforesaid
guestions have arisen is the allegation that the Menbers of
Parlianment (MPs) indulged in unethical and corrupt practices
of taking nonetary consideration in relation to their functions
as Mps.

A private channel had tel ecast a progranmme on 12th
Decenber, 2005 depicting 10 MPs of House of People (Lok
Sabha) and one of Council of States (Rajya Sabha) accepting
noney, directly or through mni ddl eman, as consi deration for
rai sing certain questions in the House or for otherw se
espousi ng certain causes for those offering the lucre. This |led
to extensive publicity in media. The Presiding Oficers of each
Houses of Parlianent instituted inquiries through separate
Conmittees. Another private channel tel ecast a progranme
on 19th Decenber, 2005 all eging inproper conduct of another
MP of Rajya Sabha in relation to the inplenentation of
Menber of Parlianent Local Area Devel opment Schene
(' MPLAD Scheme for short). This incident was al so referred to
a Conm ttee.

The Report of the inquiry concluded, inter alia, that the
evi dence against the 10 nenbers of Lok Sabha was
incrimnate; the plea that the video footages were
doct or ed/ nor phed/ edited had no nerit; there was no valid
reason for the Commttee to doubt the authenticity of the
vi deo footage; the allegations of acceptance of noney by the
said 10 nenbers had been established which acts of
acceptance of noney had a direct connection with the work of
Parliament and constituted such conduct on their part as was
unbecom ng of Members of Parlianent and al so unethical and
calling for strict action. The majority report also recorded the
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view that in case of m sconduct, or contenpt, conmitted by its
nmenbers, the House can inpose punishnent in the nature of
adnoni tion, reprinmand, wthdrawal fromthe House,

suspensi on from servi ce of House, inprisonnent, and

expul sion fromthe House. The mpjority Report recorded its
deep di stress over acceptance of noney by MPs for raising
guestions in the House and found that it had eroded the
credibility of Parlianment as an institution and a pillar of
denocracy in this country and recommended expul sion of the

10 menbers from the nenbership of Lok Sabha finding that

their continuance as Menbers of the House woul d be

unt enabl e. One menber, however, recorded a note of dissent
for the reasons that in his understanding of the procedure as
establ i shed by I aw, no nenber could be expelled except for
breach of privileges of the House and that the matter nust,
therefore, be dealt with according to the rules of the Privil eges
Conmittee.

On the Report of the Inquiry Committee being laid on the
tabl e of the House, a Motion was adopted by Lok Sabha
resol ving to expel the 10 nenbers fromthe nenbership of
Lok Sabha, accepting the finding as contained in the Report of
the Committee that the conduct of the menbers was unethica
and unbeconi ng of the Menbers of Parliament and their
conti nuance as MPs i's untenable. On the sane day i.e. 23rd
Decenber, 2005, the Lok Sabha Secretariat issued the
i mpugned notification notifying the expul sion of those MPs
with effect fromsane date. In the Wit Petitions/Transfer
Cases, the expelled MPs have chall enged the constitutiona
validity of their respective expul sions.

Al nmost a simlar process was undertaken by the Rajya
Sabha in respect of its Menber. The matter was referred to
the Ethics Committee of the Rajya Sabha. As per the npjority
Report, the Committee found that the Menber had accepted
noney for tabling question in Rajya Sabha and the plea taken
by himin defence was untenable in the |light of evidence before
it. However, one Menber while agreeing with other Menbers
of the Commttee as to the factual finding expressed opinion
that in view, anongst others, of the divergent opinion
regarding the law on the subject in judgnments of different High
Courts, to which confusion was added by the rules of
procedure inasmuch as Rule 297(d) would not provide for
expul sion as one of the punishnents, there was a need for
clarity to rule out any margin of error and thus there was a
necessity to seek opinion of this Court under Article 143(1) of
the Constitution.

The Report of the Ethics Conmittee was adopted by
Raj ya Sabha concurring with the recomendati on of
expul sion and on the sane date i.e. 23rd Decenber, 2005, a
notification notifying expul sion of the Menber from
nmenbershi p of Rajya Sabha with i medi ate effect was i ssued.

The case of petitioner in Wit Petition (C) No.129/2006
arises out of different, though simlar set of circunstances. In
this case, the tel ecast of the progranme all eged inproper
conduct in inplenmentation of MPLAD Scheme. The
programme was tel ecast on 19th Decenber, 2005. The Report
of the Ethics Commttee found that after viewi ng the unedited
footage, the Cormittee was of the viewthat it was an open
and shut case as Menber had unabashedly and in a
pr of essi onal manner demanded conmi ssion for hel ping the so-
called NGO to set up projects in his home state/district and to
recommend wor ks under MPLAD Schene. The Committee
came to the conclusion that the conduct of the Menber
amounts to violations of Code of Conduct for Menbers of
Raj ya Sabha and it is inmaterial whether any noney changed
hands or not or whether any commi ssion was actually paid or
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not. It found that the Menber has not only comitted gross

m sdeneanor but by his conduct he also inpaired the dignity

of the House and its Menber and acted in a manner which is

i nconsistent with the standards that the House is entitled to

expect of its Menbers. Since the conduct of the Menber has

brought the House and its Menber into disrepute, the

Conmittee expressed the view that the Menber has forfeited

his right to continue as Menber and, therefore, reconmended

hi s expul sion fromthe nenbership of the House. The Rajya

Sabha accepted the reconmendati ons of the Ethics Conmmittee

and Mdotion agreeing with the reconmendati on was adopted on

21st March, 2006 thereby expelling the Menber fromthe

menbership bringing to an end his nenbership. On the sane

date notification was issued by Rajya Sabha Secretari at.
The two Menbers of Rajya Sabha have al so chal | enged

the constitutional validity of their expul sions.

Article 105 reads as under

"105. Powers, privileges, etc. of the

Houses of 'Parlianent and of the

nmenbers and conmittees thereof.--(1)

Subj ect to the provisions of this

Constitution and the rules and standi ng

orders regul ating the procedure of

Parliament, there shall be freedom of

speech in Parlianent.

(2) No nenber of Parlianment shall be

liable to any proceedings in any court in

respect of anything said or any vote given

by himin Parlianment or any committee

thereof, and no person shall be so liable

in respect of the publication by or under

the authority of either House of

Parliament of any report, paper, voles or

pr oceedi ngs.

(3) In other respects, the powers,

privileges and immunities of each House

of Parlianment, and of the nenbers and

the committees of each House, shall be

such as may fromtine to tine be defined

by Parliament by law, and, until so

defined, shall be those of that House and

of its nenbers and committees

i medi ately before the coming into force

of section 15 of the Constitution (Forty-

fourth Anendnent) Act 1978.

(4) The provisions of clauses (1), (2) and

(3) shall apply in relation to persons who

by virtue of this Constitution have the

right to speak in, and otherw se to take

part in the proceedi ngs of, a House of

Parliament or any comittee thereof as

they apply in relation to nenbers of

Parliament."

There is identical provision as contained in Article 194
relating to powers, privileges and immunities of State
| egislature. Article 194 reads as under :-

"194. Powers, privileges, etc., of the

House of Legislatures and of the

menbers and committees thereof.--(1)

Subject to the provisions of this
Constitution and to the rules and

standi ng orders regul ating the procedure

of the Legislature, there shall be freedom
of speech in the Legislature of every Slate.
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(2) No nenber of the Legislature of a
State shall be liable to any proceedings in
any court in respect of anything said or
any vote given by himin the Legislature
or any conmittee thereof, and no person
shall be so liable in respect of the
publication by or under the authority of a
House of such a Legislature of any report,
paper, votes or proceedings.

(3) In other respects, the powers,
privileges and i mmunities of a House of
the Legislature of a State, and of the
menbers and the comittees of a House
of such Legislature, shall be such as nmay
fromtinme to tinme be defined by the
Legi sl ature by law, and, until so defined,
shal | be those of that House and of its
menber s and committees i nmediately
before the coning into force of section 26
of the Constitution (forty-fourth
Amendnent ) Act, 1978.

(4) The provisions of clauses (1), (2) and
(3) shall apply in relationto persons who
by virtue of this Constitution have the
right to speak in, 'and otherw se to take
part in the proceedi ngs of a House of the
Legi slature of a State or any committee
thereof as they apply in relation to
menbers of that Legislature.”

Article 105(3) underwent a change in terns of Section 15
of the Constitution (44th Arendnent) Act, 1978. In Article
105(3), the words "shall be those of the House of Conmons of
the Parliament of the United Kingdom and of its nmenbers and
conmittees at the conmencement of this Constitution"” were
substituted by the words "shall be those of that House and of
its menbers and conmittees i medi ately before the com ng
into force of Section 15 of the Constitution (fourty-fourth
Anmendnent) Act, 1978". The simlar changes were al so
effected in Article 194(3) of the Constitution. These
amendment s have no rel evance for determ ning the
interpretation of Article 105(3) since the anendnents clearly
seemto be only cosnetic for the purpose of omtting the
reference of the House of Commons in these articles:
Bef ore the amendnment in 1978, clause (3) of Article 105
read as under :-
"(3). In other respects, the powers,
privileges and immunities of each House
of Parlianment, and of the nenbers and
the committees of each House, shall be
such as may fromtine to tine be defined
by Parliament by law, and, until so
defined, shall be those of the House of
Commons of the Parlianment of the United
Ki ngdom and of its nenbers and
comm ttees, at the commencenent of this
Constitution."
Cont enti ons

The petitioners submt that all the powers,
privileges or immnities, as vested on the date of
comencenment of the Constitution of India, in the House of
Conmons of the Parlianment of United Kingdom had not been
inherited by the legislatures in India under Article 105(3) of
the Constitution.

The main contention urged is that power and privil ege of
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expul sion was exerci sed by the House of Commbns as a facet

of its power of self-conposition and since such power of such
sel f-conposition has not been given by the Constitution to
Indian legislature, it did not inherit the power to expel its
menbers. The contention is that expulsion is necessarily
punitive in nature rather than renedial and such power vested

in House of Commpbns as a result of its power to punish for
contenpt in its capacity as a High Court of Parlianent and

since this Status was not accorded to Indian Legislature, the
power to expel could not be clainmed by the Houses of

Parliament under Article 105(3). It is also their contention
that power to expel cannot be asserted through Article 105(3)

al so for the reason that such an interpretation would cone in
conflict with other constitutional provisions. A grievance has
al so been nmade about denial of principles of natural justice in
the inquiry proceedings and it is contended that there are

gross and patent illegalities which are not protected from
judicial reviewby Article 122 on plea of procedura
irregularities. The contention of the petitioners further is that
even the plenary powers of the legislature are controlled by the
basi ¢ concepts of the Constitution and, therefore, it has to
function within the circunscribed linmts. The submissionis
that this Court is the final arbiter on the constitutional issues
and the existence of judicial power in such behalf nust
necessarily and inevitably postulate the existence of a right in
the citizen to nove the Court for protection of fundanenta
rights and for due adherence to the constitutional provisions
and scheme in absence of which the power conferred on the
judicial organ woul d be rendered nmeani ngl ess. = The contention
also is that the extent and scope of power conferred on each
branch of the State, Iimts on the exercise of such power under
Constitution and any action of any branch that transgresses

such limt is for the judiciary to determ ne as the fina
interpreter of the Constitution. Petitioners subnmit that the
constitutional and | egal protection accorded to the citizens
woul d becone illusory if it were left to the organ in question to
determne the legality of its own action. They further submt
that it is also a basic principle of rule of |aw perneating every
provi sion of the Constitution, rather formng its very core and
essence, that the exercise of power by the Executive or any

ot her authority rmust not only be conditioned by the

Constitution but also be in accordance with law in which

context it is primarily the function of the judiciary aloneto
ensure that the law is observed and there is conpliance with

the requirenment of the constitutional provisions whichis
performed through patent weapon used as power of judicia

revi ew.

On the plea that this Court has the jurisdiction to

exercise the power of judicial reviewin a case of this nature
wher e another coordinate organ of the State has asserted and
clainmed a power and privilege on the strength of a
Constitutional provision seenmingly also claimng "exclusive
cogni zance", meaning immunity fromjudicial interference, the
contentions of the petitioners can be summari zed thus: -

(i) The power of judicial reviewis an incident of and flows
fromthe concept that the fundamental and hi gher |aws

are the touchstone of the linmts of the powers of the

various organs of State which derive power and authority

under the Constitution of which the judicial wing is the

i nterpreter;

(ii) Unli ke in England where Parlianment is sovereign, in a
federal State with a witten Constitution like India is, the
supremacy of the Constitution is fundanental to its

exi stence, which supremacy is protected by the authority

of the independent judicial body that acts as the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

137

interpreter thereof through the power of judicial reviewto
whi ch even the Legislature is anmenable and cannot claim

i munity wherefrom

(iii) The | egi sl ative supremacy bei ng subject to the
Constitution, Parlianent cannot determine for itself the
nature, scope and effect of its powers which are,
consequently, subject to the supervision and control of

j udi ci al organ;

(iv) The petitioners would al so point out that unlike the
Parliament of England, the status of Legislature in India
has never been that of a superior court of record and that
even privileges of Parlianent are subject to limts which
nmust necessarily be ascertainable and, therefore, subject

to scrutiny by the Court, l|ike any other right;

(v) The validity of “any proceedi ngs even inside a |legislative
chanmber can be called in question before the Court when

it suffers fromillegality and unconstitutionality and there

is no immunity available to Parliament fromjudicia

revi ew.

It is the petitioners’ contention that the Houses of

Par | i ament _had no power of expulsion- of a sitting nenber.

They plead that the petitioners could not be debarred from
menber shi p of the House by or under the inpugned

notifications pursuant to proceedi ngs consequent upon the
nedi a reports inasnmuchas substantive and adjectival |aw had
been di sregarded and the Constitutional inhibition placed on
the exercise of power of debarnment had been defeated. On the
case that the Indian'|egislatures cannot clai mthe power of
expul sion of their nenbers, the contentions are stated thus:-
(1) The Legi sl ature has no power to expel its menber since
the Parliament has not enacted any | aw which provides

for expul sion of a nenber in a specified circunstance, in
terns of enabling power to | egislate on the subject as
available in Article 105(3) of the Constitution

(ii) The expul sions are illegal, arbitrary and unconstitutional
being violative of the provisions of Articles 83, 84 and

101 to 103, 105 and 190 to 193 of (the Constitution;

(iii) There is no provision either in the Constitution of India
or in the Rules of Procedure and Conduct of Business of

the Houses of Parlianment for expul sion-of a menber by

adoption of a nmotion and thus the inmpugned acts were

beyond the jurisdiction of Parlianent;

(iv) The expul sion of the petitioners fromthe Legislature
through a notion adopted by sinple magjority was a

danger ous precedent which would give dictatorial powers

to the ruling magjority in the Legislatures in future and

thus be prone to further abuse;

(v) The Constitutional |aw governing the denocracies the
worl d over, even in other jurisdictions governed by

witten Constitutions, would not allow the power of

exclusion of the elected nmenbers unto the |egislative

chanber .

Claimng that they were innocent and had been fal sely

trapped, by the persons behind the so-called sting operation
who had acted in a nmanner actuated by nmla fides and greedy
intent for cheap publicity and wongful gains bringing the
petitioners into disrepute, the Petitioners question the
procedure adopted by the two Houses of Parliament alleging
that it suffered fromgross illegality (as agai nst procedura
irregularity) calling for judicial interference. In this respect, the
petitioners submt that the enquiries conducted by the two
Houses were unduly hurried; were neither fair nor inpartia

and have resulted in gross violation of rules of natural justice
whi ch were required to be followed inasnuch as the action

that was contenplated would entail civil consequences; the
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Petitioners had not even been treated as ordinary offenders of
| aw and deprived of basic opportunity of defending thensel ves
through | egal counsel and opportunity to explain; the evidence
in the formof videography etc. had been relied upon w thout
opportunity being given to themto test the veracity of such
evi dence, specially in the face of their defence that the video
cli ppi ngs had been doctored or norphed which plea had not
been properly exam ned or enquired into and the evidence of
such nature had been relied upon in violation of the settled
law; the expulsions are illegal, arbitrary and unconstitutional
being violative of the provisions of Articles 14 & 21 of the
Constitution; the petitioners claimthat as a consequence of
the i nmpugned decisions they had suffered irreparable | oss and
their image and prestige had been |owered in the eyes of the
el ectorate.
The two Houses of Parlianment, through their respective
secretariats, have-chosen not to appear in the matter. The
i mpugned deci si ons are, however, sought to be defended by
the Union of India.  The contention urged on behal f of Union of
India is that the conduct of -accepting noney for tabling
guestions-and raising mtters in the House was considered by
the respective Houses of Parlianment as unbeconi ng of
menbers of the House rendering themunfit for being
menbers of the respective Houses. The actions of expul sions
are matters within/the i nherent power and privil eges of the
Houses of Parliament.” It is a privilege of each House to
conduct its internal proceedings within-the walls of the House
free frominterference including its right to inpose disciplinary
nmeasures upon its nenbers. The power of the Court to
exam ne the action of a House over outsider in a matter of
privilege and contenpt does not extend to matters within the
wal | s of the House over its own nenmbers.” Wen a nenber is
excluded fromparticipating in the proceedings of the House, it
is a matter concerning the House and the grievance of
expul sion is in regard to proceedings within the walls of
Parliament and in regard to rights to be exercised within the
wal | s of the House, the House itself is the final judge. The
expul sion of these nmenbers has been rightly carried out by
respecti ve Houses in exercise of their powers and privil eges
under Article 105(3) of the Constitution which power and
privilege of expul sion has been exercised by the Houses of
Parliament in the past as well. The expulsion does not create
any disability to be re-elected again as a nenber of the House.
W have heard | earned Senior Advocates M. Ram
Jet hmal ani, M. P.N. Lekhi for the petitioners as also Dr. K S
Chauhan, Advocate and ot her |earned counsel appearing for
the petitioners. For the respondents, we have heard M. Gopal
Subr amani an, | earned additional Solicitor General appearing
on behal f of Attorney General for India and M. T.R
Andhyar uj i na, |earned Seni or Advocate on behal f of Union of
I ndi a.
Constitutional Schene

To appreciate the contentions, it is necessary to first
exam ne the constitutional scheme.
That the Constitution is the Suprenme lex in this Country
is beyond the pale of any controversy. Al organs of the State
derive their authority, jurisdiction and powers fromthe
Constitution and owe allegiance to it. This includes this Court
al so which represents the judicial organ. In the cel ebrated
case of Kesavananda Bharati v. State of Kerala [(1973) 4
SCC 225], this Court found certain basic features of the
Constitution that include, besides supremacy of the
Constitution, the republican and denocratic form of
CGovernment, and the separation of powers between the
Legi sl ature, the Executive and the Judiciary. The principle of
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supremacy of the Constitution has been reiterated by this
Court post Kesavananda Bharati in case after case

i ncluding, to name just sone of them Indira Nehru Gandh
v. Raj Narain [1975 (Suppl) SCC 1], Mnerva MIls Ltd. v.
Uni on of India, [(1980) 3 SCC 625], Sub-Committee on

Judi cial Accountability v. Union of India [(1991) 4 SCC
699], |. Manilal Singh v. H. Borobabu Singh (Dr), [1994
Supp (1) SCC 718], Union of India v. Assn. for Denobcratic
Ref orns, [ (2002) 5 SCC 294], Special Reference No. 1 of
2002, In re (Gujarat Assenbly Election matter) [(2002) 8
SCC 237], People’s Union for Civil Liberties (PUCL) v. Union
of India,[(2003) 4 SCC 399], Pratap Singh v. State of
Jhar khand, [(2005) 3 SCC 551], Ranmeshwar Prasad (VI) v.
Union of India, [(2006) 2 SCC 1], Kuldip Nayar vs. Union of
I ndia, [(2006) 7 SCC 1]-

That the parliamentary denocracy in Indiais
qualitatively distinct fromthe one in England from where we
have borrowed the Westm nster nodel of Government, is also
wel |l settled. “In this context, before proceeding further on this
prem se, we may quote the follow ng observations of the
Constitution Bench (7 Judges) appearing at page 444 in
Speci al Reference No. 1 of 1964, [(1965) 1 SCR 413] (UP
Assenbly case) :-

"In dealing with thi's question, it is

necessary to bear in m'nd one

fundanental feature of a Federa

Constitution. In England, Parliament is

sovereign; and in the words of Dicey, the

three distinguishing features of the

principle of Parliamentary Sovereignty are

that Parlianent has the right to make or

unnmake any | aw what ever; that no

person or body is recognised by the law of

Engl and as having a right to override or

set aside the |egislation of Parlianent,

and that the right or power of Parlianment

extends to every part of the Queen’s

dom ni ons [Dicey, The Law of the

Constitution 10th ed. Pp.xxxiv, xxxv]. On

the other hand, the essentia

characteristic of federalismis "the

distribution of limted executive,

| egi slative and judicial authority anobng

bodi es which are coordinate with and

i ndependent of each other". The

supremacy of the constitution is

fundanental to the existence of a federa

State in order to prevent either the

| egi sl ature of the federal unit or those of

the nmenber States from destroying or

i mpai ring that delicate bal ance of power

whi ch satisfies the particular

requi renents of States which are

desirous of union, but not prepared to

nerge their individuality in a unity. This

supremacy of the constitution is

protected by the authority of an

i ndependent judicial body to act as the

interpreter of a schene of distribution of

powers. Nor is any change possible in the

constitution by the ordinary process of

federal or State legislation [Ibid p.Ixxvii].

Thus the dom nant characteristic of the

British Constitution cannot be cl ai med by

a Federal Constitution |ike ours.”
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In the constitutional schene that has been adopted in

India, the Legislatures play a significant role in pursuit of the
goal s set before the nation and comuand the position of
grandeur and mmjesty. The Legi sl atures undoubtedly have

pl enary powers but such powers are controlled by the basic
concepts of the witten constitution and can be exercised
within the legislative fields allotted to their respective
jurisdiction under the Seventh Schedule. They have the

pl enary | egislative authority and discharge their |egislative
functions by virtue of the powers conferred on them by the
rel evant provisions of the Constitution. But, the basis of that
power is the Constitutionitself. |In this context, it would be
fruitful to also take note of the followi ng observations
appearing at page 445 of the afore-nmentioned judgnent in UP
Assenbly case : -

"\ 005\ 005. Besi des, “the legislative supremacy

of our legislatures including the

Parlianment is normally controlled by the

provi sions contained in Part 111 of ‘the

Constitution. |If the |egislatures step

beyond the | egislative fields assigned to

them or acting within their respective

fields, they trespass on-the fundanenta

rights of the citizensin a manner not

justified by the relevant articles dealing

with the said fundanmental rights, their

| egislative actions are liable to be struck

down by courts in India. Therefore, it is

necessary to renenber that though our

| egi sl atures have pl enary powers, they

function within the limts prescribed hy

the material and rel evant provisions of

the Constitution."

The judicial organ of the State has been nmde the fina
arbiter of Constitutional issues and its authority and
jurisdiction in this respect is an . inportant and integral part of
the basic structure of the Constitution of India. Before comng
in grips with the conplex Constitutional questions that have
been rai sed, we would well rem nd ourselves, nore than we do
everyone el se, of the follow ng further observations made at
page 447 : -

"\ 005\ 005In this connection it is necessary-to

renmenber that the status, dignity and

i mportance of these two respective

institutions, the |egislatures and the

Judi cature, are derived primarily from

the status, dignity and inportance of the

respecti ve causes that are assigned to

their charge by the Constitution. These

two august bodies as well as the

Executive which is another inportant

constituent of a denocratic State, nust

function not in antinomy nor in a spirit of

hostility, but rationally, harnoniously

and in a spirit of understanding wthin

their respective spheres, for such

har moni ous wor ki ng of the three

constituents of the denobcratic State

alone will help the peaceful devel opnent,

growm h and stabilisation of the

denocratic way of life in this country."
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The issues involved are required to be exam ned bearing

in mnd the basic ethos of our Constitutional schenme in the
above |ight.

The Constitution of India provides through Chapter Il of

Part V for Union Legislature, called the "Parlianment".

Par | i ament consists of, besides the President, two Houses

known respectively as the Council of States (Rajya Sabha) and
the House of the People (Lok Sabha). Article 80 deals with the
matter of conposition of Rajya Sabha. Article 81, on the

ot her hand, provides for conposition of Lok Sabha. 1In termns

of Article 83, Rajya Sabha is a permanent body, not subject to

di ssolution, its continuance being ensured by replacenments of

one third of the nenmbers who retire on the expiration of every
second year. Lok Sabha, on the other hand, is given a fixed
termof five years, unless sooner dissolved or unless its termis
extended in situation of emergency as provided in the proviso
to sub-rule (2) of Article 83.

In the |l oose federal structure that India has adopted for
itself, wherein India is an indestructible Union of destructib
units, there is a provision for State Legislature in Chapter
Part VI governing the States, alnpst sinmlar to the set up at
the Centre.

The rel ati ons between the Union and the States are

controll ed by the provisions contained in Part Xl of the
Constitution.

The Constitution pernmits, through Article 118 and Article

208, the Legislature at the Centre and in the States
respectively, the authority to nake rules for regulating their
respecti ve procedure and conduct of business "subject to the
provisions of this Constitution”

Since we are concerned nmainly with the Houses of

Parliament in these proceedings, it nay be nmentioned that

each House in exercise of its powers under Article 118 has
franed detailed rules of procedure which are called "Rul es of
Procedure and Conduct of Business in Lok Sabha" and Rul es

of Procedure and Conduct of Business in the Council  of
States”.

Consci ous of the high status of these bodies, the
Constitution accorded certain powers, privileges and
imunities to the Parliament and State Legislatures and their
respecti ve menbers. For this purpose, specific provisions were
included in the Constitution in Articles 105.

For the present, it may only be noticed that sub-Article

(1) of Article 105 and Article 194 respectively confers on the
Menbers of Parliament and the State Legi sl atures respectively
"freedom of speech" in the Legislature, though "subject to the
provi sions” of the Constitution and "subject to the rul es and
orders regul ating the procedure" of Parlianent or of the
Legi sl atures, as the case nay be.

Sub-Article (2) of both the said Articles grants, inter alia,
absolute inmmunity to menbers of the Legislatures from"any
proceedings in any Court in respect of anything said or any
vote given" by themin the Legislatures or any Cormittee
thereof. Sub-Article (3) of Article 105 and Article 194 decl ares
that "the powers, privileges and i mmunities" of each House of

the Legislatures and the nmenbers and Comittees thereof, "in

ot her respects" shall be "such as may fromtinme to tinme be
defined" by the Parlianment or the State Legislature, as the case
may be, "by law' and, "until so defined", to be those as were
enjoyed by the said Houses or nenbers of the Conmittees

thereof inmmediately before conming into force of the

amendnment in 1978.

e
Il of

Article 122 is of great inmport in the context of, anongst
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others, Article 105, since it seens to restrict the jurisdiction of
the Courts in relation to "proceedings of Parliament”. It reads
as under: -

"122. Courts not to inquire into

proceedi ngs of Parlianent.\027(1) The

validity of any proceedings in Parlianent

shall not be called in question on the

ground of any alleged irregularity of

pr ocedure.

(2) No officer or menber of Parliament in

whom powers are vested by or under this

Constitution for regul ating procedure or

t he conduct of business, or for

mai ntai ning order, in Parlianent shall be

subject to the jurisdiction of any court in

respect of the exercise by him of those

powers."

There is a simlar provisioninrelation to State

Legi sl at ure:

Havi ng given our anxious considerations to the nyriad

i ssues that have been raised on both sides of the divide, we
have found that the prinordial questions that need to be
addressed by the Court can be fornul ated as under :-

1. Does this Court, within the constitutional schene, have
the jurisdiction to decide the content and scope of

powers, privileges and immnities of the Legislatures and

its nenbers?

2. If the first question isanswered in the affirmative, can it
be found that the powers and privileges of the

Legislatures in India, in particular with reference to

Article 105, include the power of expulsion of their

menber s?

3. In the event of such power of expul sion being found, does
this Court have the jurisdictionto interfere in the

exerci se of the said power or privilege conferred on the
Parliament and its nenbers or Conmttees and, if so, is

this jurisdiction circunscribed by certain limts?

In our approach to these issues of great inportance, we

have fol | owed the advi ce of Thomas Huxley in the follow ng
words : -

"It is not who is right, but what is right,

that is of inportance”

In our quest, again borrowi ng the words of Thomas
Huxl ey, we mnust

"l earn what is true in order to do what is
right".

The need, if any, to take up for consideration, the

gri evances expressed by the petitioners in relation-to the
manner of exercise of the power and privilege asserted by both
Houses of Parliament to expel their respective nenbers woul d
arise in light of decision on the two first-nmentioned cardina
guesti ons.

Court’s Jurisdiction to decide on the scope of Article

105(3)

There was virtually a consensus anmpngst the | earned
counsel that it lies within the powers and jurisdiction of this
Court to exam ne and determ ne the extent of power and
privileges to find out whether actually power of expulsionis
avail abl e under Article 105(3) or not.

Having regard to the delicate bal ance of power
di stributed amongst the three chief organs of the State by the
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Constitution of India and the forceful assertions nmade
particularly with regard to the linmtation on court’s
jurisdiction, we decided not to depend upon nere concession

of the learned counsel as to our jurisdiction. W thought it
prudent to examine it fully even in the context of primary
guestion about the judicial authority to go into the question of
exi stence of a particular power or privilege asserted and

clai med under Article 105, so as to reassure ourselves that we
were not in any manner intruding into a zone which is out-of-
bounds for us.

Fortunately, the subject at hand is not a virgin territory.
There have been occasions in the past for this court to go into
these issues, though in sonewhat different fact situations.
Simlarly, we have the benefit of opinion on these questions,
expressed by at least three Hi gh Courts, though that happens

to be a divided opinion.

As can be seen fromthe l'anguage enployed in Article

105, the Parlianent is enmpowered to define, by law, the

powers, privileges and i munities of each House and of their
Menbers and Conmittees in respects other than those

specified in the Constitutional provisions. Though sonme part

of the argunments advanced on behal f of the petitioners did try
to refer to certain statutory provisions, for exanple, provisions
contained in Sections 8 to 11 of the Representation of People
Act 1951, as referableto the enabling power given to the
Parlianment in the first part of Article 105(3) but for present
pur poses, we woul d assune that Parliament has not yet

exerci sed the said enabling power in_as much as there is no

| aw enacted till date that can be referred as catal oging the
powers, privileges and immunities of each House of Parlianent
and of their nmenbers and comittees. Thi-s consequence

| eads to continuity of the life of the second part of Article
105(3) in as nuch as that part of the provision was designed
to cone to an end as soon as the Parlianent defined by lawits
powers, privileges and inmunities. Therefore, powers,
privileges and i mmunities not having been defined, the
guestion is what are those powers which were enjoyed by

House of Commons at the commencenent of our Constitution

as that will determ ne the powers, privileges and i mmunities of
bot h Houses of Indian Parlianent.

The history of the subject of Parliamentary privileges

i ndi cates numerous instances where the effort at tracing the
dividing line between the conpetence of courts and the
exclusive jurisdiction of the |legislature threw up conpl ex
Constitutional questions giving rise to divergent opinions and
deci sions even in England, nore inportantly, in connection
with the House of Commpns. These questions included the
abstract question whether the law of Parlianent in such

regard was a "particular law' or "part of the common law' in
its wide and extended sense and the practical question

whet her the House of Commbns was to be the sole judge of a
matter of privilege clainmed by it even when the rights of third
parties were involved or whether in such cases the issues
could be decided in the courts. The next question arising from
the last nmentioned issue naturally concerned the extent of the
power of the judges that is to say if they were bound to accept
and apply the parlianentary interpretation of the |aw or were
free to formtheir own view in such regard.

The dust has since settled even in Engl and which

jurisdiction since concedes the jurisdiction of the court to
decide all questions of privilege, except those concerning
exclusive jurisdiction of the |egislative chamber over its own
i nternal proceedings.

The works of English and Commonweal t h aut hors have

al ways been treated as the nost authoritative references for
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determ ning the source of a Privilege or power exercised by the
House of Commons. They include Hal shury’s Laws of Engl and,
Mai tl and, Wade and Phillips, Keir & Lawson, Sir Barnett
Cocks, Ridges on Constitutional Law, and Sir WIIliam Anson’s
"The Law and Custom of the Constitution”. Sir Thomas

Erskine May was a clerk of the House of Commons (1871-

1886). His work "Parliamentary Practice", hereinafter referred
to as "May's Parlianentary Practice", is universally regarded
as an authoritative exposition of this branch of |aw.

The foll owing extract frompage 183 in chapter 11
"Jurisdiction of Courts of Law in Matters of Privilege" as
appearing in Erskine May’s Parlianentary Practice, 20th
Edition reflects the prevalent law in United Ki ngdom -

"The probl emthus becane one of

reconciling the law of privilege with the

general |law. The solution-gradually

mar ked out by the courtsis to insist on

their right in principle to decide al

guestions of privilege arising in litigation

before them with certain | arge

exceptions in favour of parlianentary

jurisdiction. Two of these, which are

supported by a great wei ght of

authority, are the exclusive jurisdiction

of each House over /its own interna

proceedi ngs, and the right of either

House to commt and punish for

contenpt. While it cannot be claimed

that either House to comit or formally

acqui esced in this assunption of

jurisdiction by the courts, the absence

of any conflict for over a century may

indicate a certain neasure of tacit

accept ance. "

The | earned counsel for all sides have referred to

Bradl augh v. Gosset [1884 12 BD 271]. Charles

Bradl augh, the plaintiff in that case before Queen' s Bench

Di vi sion had been el ected a Burgess to serve in the House of
Commons and was entitled to take oath by |aw prescribed to

be taken by the nenbers of the said chanmber of legislature
and to sit and vote in the House as an el ected representative.
This resolution was explained in due course by Speaker to
nmean that the exclusion of Bradl augh from the House woul d
continue "until he should engage not to attenpt to take the
oath in disregard of the resolution of the House now in force"
The issues that were raised before the court included the
guesti on whet her the House of Commobns had a right to pass
such a resol ution forbidding the menber of the House within
the walls of the House itself from doing somethi ng-which by
the law of the land he had a right to do so and whether the
court could inquire into the said right and allow an action to
be mai ntai ned by a menber of the House. Reliance has been

pl aced on certain observations nmade in the judgnent that was
rendered in the said fact situation. At page 275, Lord

Col eri dge, C.J. observed as under: -

" Al ongsi de, however, of these

propositions, for the soundness of which

shoul d be prepared nost earnestly to

contend, there is another proposition

equal ly true, equally well established,

whi ch seens to nme decisive of the case

bef ore us. What is said or done within

the walls of Parlianent cannot be
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inquired intoin a court of law On this
point all the judges in the two great cases
whi ch exhaust the | earning on the

subj ect \026 Burdett v. Abbott [14 East, 1
148] and Stockdale v. Hansard [9 Ad. &

E. 1.]; - are agreed, and are enphatic.
The jurisdiction of the House over their
own nenbers, their right to inpose
discipline within their walls, is absolute
and exclusive. To use the words of Lord
El | enbor ough, "They would sink into utter
contenpt and inefficiency without it." [14
East, at p. 152]"

The | earned counsel then referred to the Privy Counci
decision in Richard WIliam Prebble v. Tel evi si on New
Zeal and ' Ltd. [1994 (S) WLR 970]. It arose out of a

def amati on action by a former Mnister of the Governnent of
New Zeal and wher e proceedi ngs in Parlianent were

guesti oned. The issue of infringenent of parlianmentary
privilege was raised in the context of Article 9 of the Bill of
Ri ghts 1689 whi ch declared that the freedom of speech and
debates or proceedings in Parlianment "ought not to be

i npeached or questioned in any court or place out of

Par | yament". The Privy Council observed as under at page
976: -

“In addition to article 9 itself, there is a

long line of authority which supports a

wi der principle, of which article 9 is

nerely one mani festation, viz. that the

courts and Parliament are both astute to

recogni ze their respective constitutiona

roles. So far as the courts are concerned

they will not allow any chal lenge to be

made to what is said or done withinthe

wal | s of Parliament in perfornance of its

| egi sl ative functions and protect on of its

established privileges. Burdett v. Abbot

(1811) 14 East 1; Stockdale v. Hansard

(1839) 9 Ad. & ElI. 1; Bradl augh v.

CGossett (1884 12 BD 271; Pickin v.

British Railways Board [(1974) AC 765;

Pepper v. Hart 1993] AC 593. As

Bl ackstone said in his Commentaries on

the Laws of England, 17th ed. (1830),

vol .1, p. 163:

"the whole of the | aw and cust om of

Parlianment has its original fromthis

one maxim ’'that whatever matter

ari ses concerning either House of

Parliament, ought to be exanmi ned,

di scussed, and adj udged in that

House to which it relates, and not

el sewhere. "

Further, the views fornmulated in Prebble v. Tel evision
New Zeal and Ltd. were expressed at page 980 thus:
"Parties to litigation, by whonsoever

conmenced, cannot bring into question

anything said or done in the House by

suggesti ng (whether by direct evidence,

cross-exani nation, inference or

subm ssion) that the actions or words

were inspired by in proper notives or
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were untrue or msleading. Such matters
lie entirely within the jurisdiction of the
House, subject to any statutory exception
such as exists in New Zealand in relation
to perjury under Section 108 of the

Crinmes Act 1961."

The | earned counsel would then refer to the |aw that has

been evolved in India, the case of MS. M Sharma v. Sr

Kri shna Sinha [1959 Supp (1) SCR 806], hereinafter

referred to as case of Pandit Sharma (1), being perhaps the
first in a series of such cases on the subject.

Pandit Sharma, the petitioner in that case was editor of

an English Daily Newspaper "Searchlight" of Patna. He invited
the wath of the |egislative assenbly of Bi har by publishing
extracts from proceedi ngs of the |egislative assenbly including
certain parts which had been ordered to be expunged by the
Speaker. In this context, the Speaker had referred the matter
to the Privileges Commttee of the assenbly which in turn

i ssued a show cause notice to him_ Pandit Sharma brought

wit petition-in this court under Article 32 of the Constitution
of India alleging that the proceedings initiated by the

| egi sl ative assenbly had violated his fundamental right of
speech and expression under Article 19 (1) (a) as also the
fundanental right of protection of his personal |iberty under
Article 21. The case was decided by a Constitution Bench (five
Judges), with main focus on two principal points; nanely, the
availability of a privilege under Article 194(3) of the
Constitution to the House of a |legislature in India to prohibit
entirely the publication of the publicly seen and heard
proceedi ngs that took place in the House or even to prohibit
the publication of such part of the proceedi ngs as had been
directed to be expunged and as to whether the privilege of the
| egi sl ative chanber under Article 194(3) prevail ed over the
fundanmental right of a citizen under Article 19 (1) (a).

Noti ceably, no specific objection as to the jurisdiction of the
court in exam ning the issue of existence and availability of
the particular privilege was rai sed at any stage.

It may be mentioned here that the wit petition of Pandit
Sharma was di sm ssed on the basis of majority view, inter alia,
hol ding that the legislatures in India were vested with the
power or privilege of prohibiting the publication of debates or
proceedi ngs that took place in the House, of even a true and
faithful report, as indeed of an inaccurate or garbled version
thereof. It was further held that the powers, privileges and
imunities available in terms of Articles 105(3) and 194(3)
stood in the same suprenme position as the provisions of Part

[1l of the Constitution and could not be affected by Article 13
and, therefore, the principle of harnoni ous construction
required to be adopted. The court concluded that the
fundanental right of free speech and expression under Article
19 (1)(a) being general in nature nust yield to Article 194(1)
and the latter part of Article 194(3) which are specia

provi sions. The challenge to the proceedi ngs under Article
194(3) on the basis of Article 21 was also repelled on the
ground of it being "in accordance with the procedure
established by law' in as much as the rules franed by the

| egi sl ati ve assenbly under Article 208 |aid down the

pr ocedure.

The case of Pandit Sharma did not end there.

Subsequently, the legislative assenbly of Bi har cane to be
prorogued several tinmes and the conmittee of privil eges was

al so reconstituted. This led to a fresh notice being issued to
Pandit Sharma in the wake of which he brought another wit
petition under Article 32 of the Constitution, substantially
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rai sing the sane questions and contentions as had been
agitated in the earlier proceedings by himbefore this court.
This wit petition was dism ssed by the Constitution Bench
(eight Judges). The judgnent is reported as MS.M Sharna
v. Shree Krishna Sinha [(1961) 1 SCR 96], hereinafter
referred to as case of Pandit Sharma (I1).

In Para 10 of the Judgment, this Court observed thus:-
"10. \ 005\ 005\005. It was contended that the
procedure adopted inside the House of

the Legislature was not regul ar and not

strictly in accordance with law. There are

two answers to this contention, firstly,

that according to the previous decision of

this Court, the petitioner has not the

fundanental right clainmed by him He is,

therefore, out of Court. Secondly, the

validity of the proceedings inside the

Legi sl ature of a State cannot be called in

guestion on the allegation that the

procedure laid down by the | aw had not

been strictly followed. Article 212 of the
Constitution is a conplete answer to this

part of the contention rai sed on behal f of

the petitioner. No Court can go into those

guestions which are within the specia

jurisdiction of the Legislature itself,

whi ch has the power to conduct its own

busi ness. Possibly, a third answer tothis

part of the contention raised on-behal f of

the petitioner is that it is yet premature

to consider the question of procedure as

the Committee is yet to conclude its

proceedings. It must al so be observed

that once it has been held that the

Legi sl ature has the jurisdictionto contro

the publication of its proceedings and to

go into the question whether there has

been any breach of its privileges, the

Legislature is vested with conplete

jurisdiction to carry on its proceedings in
accordance with its rules of business.

Even though it may not have strictly

conplied with the requirenents of the

procedural law |aid down for conducting

its business, that cannot be a ground for
interference by this Court under Article

32 of the Constitution. Courts have

al ways recogni sed the basic difference

bet ween conpl ete want of jurisdiction

and i nproper or irregular exercise of

jurisdiction. Mere non- conpliance with

rul es of procedure cannot be a ground for

issuing a wit under Article 32 of the

Constitution vide Janardan Reddy v.

State of Hyderabad [ 1951 SCR 344]."

By far, the advisory opinion given by a Constitution

Bench conprising of seven Judges of this court in UP

Assenbly case is the nost el aborate discourse on the subject

of powers, privileges and i munities of the |egislatures under
the Constitution of India. The matter had arisen out of a

Ref erence by the President of India under Article 143(1) of the
Constitution seeking opinion of this court on certain issues,
the genesis of which was traceable to certain unfortunate

devel opnents concerning the |l egislative assenbly of the State
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of Uttar Pradesh and the Lucknow Bench of the Hi gh Court at

Al | ahabad. The legislative assenbly of Utar Pradesh had
conmitted one Keshav Singh, who was not one of its

menbers, to prison for its contenpt. The warrant of

conmittal did not contain the facts constituting the alleged
contenmpt. Keshav Singh noved a petition, inter alia, under
Article 226 of the Constitution through his advocate

chall enging his committal as being in breach of his
fundanental rights. A division bench of the H gh Court sitting
at Lucknow gave notice to the Government counsel and on the
appoi nted day proceeded to hear the application for bail. At
that stage, the Government Counsel did not appear. The

di vi si on bench heard the application and ordered rel ease of
Keshav Singh on interimbail pending decision on his wit
petition. The |legislative assenbly found that Keshav Singh
and his advocate in noving the H gh court and the two Judges
of the H gh Court in entertaining the petition and granting bai
had committed contenpt of the |egislative assenbly. The
assenbly passed a resolution that all of them including the
two Hi gh ‘Court Judges, be produced before it in custody. The
H gh Court Judges and the advocate in question thereupon

filed wit petitions before the Hi gh Court at Allahabad. A ful
bench of the Hi gh Court adnmitted the wit petitions and
ordered the stay of ‘execution of the assenbly’ s resolution
agai nst them Subsequently, the legislative assenbly passed a
clarificatory resolution nodifying its earlier stand and aski ng
the Judges and the advocate to appear hbefore the House and

of fer their explanation. It was against this backdrop that the
President nmade a reference under Article 143(1) of the
Constitution seeking opinion mainly as to the Constitutiona
rel ati onship between the Hi gh Court and the State Legislature
in matters of the powers and privileges of the latter. The
contours of the main controversy were sumarized by this

court at page 439 in the report inthe follow ng words: -

"27. \ 005\ 005\ 005\ 005\ 005. Is the House the sole

and excl usive judge of the issue asto

whet her its contenpt has been

conmitted where the all eged contenpt

has taken pl ace outside the four walls of

the House? |s the House the sole and

excl usi ve judge of the puni shment which

shoul d be inposed on the party whomit

has found to be guilty of its contenmpt?

And, if in enforcement of its decision the

House issues a general or unspeaking

warrant, is the High Court entitled to

entertain a habeas corpus petition

challenging the validity of the detention of

the person sentenced by the

It is clear fromthe opinion rendered in UP Assenbly

case that the State |egislature, though participating.in the
hearing, expressed reservations as to the jurisdiction of this
court in any manner in respect of the area of controversy
covered by the questions, insisting that "the question about
the existence and extent of the powers, privileges and

i Mmunities of the House, as well as the question about the
exerci se of the powers and privileges were entirely and
exclusively within the jurisdiction of the House; and whatever
this Court nay say will not preclude the House from decidi ng
for itself the points referred to us under this Reference",
referring in this context, inter alia to the fact that there was no
lis before the court which was therefore not exercising "its
judicial function" while dealing with a reference under Article
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143 (1).

After exami ning the issue of absolute immunity of the
proceedi ngs of the House in such matters fromchallenge in

the court, in light of various Constitutional provisions and
traci ng the devel opnent of the law on the subject in England
with the hel p, anbngst others, of Miy's Parliamentary

Practice, this Court summari zed the | egal position as obtaining
in United Kingdom at page 467, as under: -

"83. In regard to punishnment for

contenmpt, a simlar process of give and
take by convention has been in operation
and gradually a |l arge area of agreenent
has, in practice, been evol ved.
Theoretically, the House of Conmons

clains that its adnmtted right to

adj udi cate on breaches of privilege
implies in theory the right to determ ne
the existence and extent of the privileges
thensel ves. It has never expressly
abandoned this claim On the other

hand, the courts regard the privil eges of
Parliament as part of ‘the law of the | and,
of which they are bound to take judicia
noti ce. They consider it their duty to
deci de any question of privilege arising
directly or indirectly in a case which falls
within their jurisdiction, and to decide it
according to their own interpretation of
the law [ May’s Parlianentary Practice, p
172]. Naturally, as a result of this
dual i smthe decisions of the courts are
not accepted as binding by the House in
matters of privilege, nor the decisions of
the House by the courts; and as My

points out, on the theoretical plane, the
ol d dualismremains unresol ved. In
practice, however, "there is nuch nore
agreenment on the nature and principles

of privilege than the deadl ock on the
qguestion of jurisdiction would | ead one to
expect” and May describes these genera
conclusions in the foll owi ng words:

(1) It seens to be recognized that, for
the purpose of adjudicating on

guestions of privilege, neither House

is by itself entitled to claimthe
supermacy over the ordinary courts

of justice which was enjoyed by the
undi vi ded H gh Court of Parlianent.

The suprenacy of Parlianent,

consi sting of the King and the two

Houses, is a legislative supremacy

whi ch has nothing to do with the

privilege jurisdiction of either House
acting singly.

(2) It is admtted by both Houses that,
since either House can by itself add

to the law, neither House can by its

own decl aration create a new

privilege. This inplies that privilege

is objective and its extent

ascertainable, and reinforces the

doctrine that it is known by the

courts.
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On the other hand, the courts

admit:

(3) That the control of each House over its
i nternal proceedings is absolute and
cannot be interfered with by the
courts.

(4) That a committal for contenpt by
either House is in practice withinits
exclusive jurisdiction, since the
facts constituting the alleged
contenpt need not be stated on the
warrant of conmttal [May’' s
Parlianmentary Practice, p. 173].

84. It is atribute to the remarkable
English genius for finding pragnmatic ad
hoc solutions to probl ens whi ch appear

to be irreconcilable by adopting the
conventional nethod of give and take.

The resul't of this process has been, in the
wor ds of May, that the House of

Conmons has not for a hundred years
refused to submit its privileges to the
deci sion of the courts, and so, it may be
said to have given /practical recognition to
the jurisdiction of the courts over the
exi stence and extent of its privileges. On
the other hand, the courts have al ways,

at any rate in the last resort, refused to
interfere in the application by the House
of any of its recognized privileges [May's
Parliamentary Practice, pp. 173-74]. That
broadly stated, is the position of powers
and privileges clained by the House of
Commons. "

Sarkar J. in his separate judgnent in the sane case was

ad idemwith the najority opinion in this context. Rejecting
the contenti ons based on the observations in Bradl augh, he
observed at page 508 as under: -

"Thi s passage should suffice to illustrate
the nature of the dispute. It will not be
profitable at all, and indeed | think it wll

be 'm schievous’, to enter upon a

di scussion of that dispute for it will only
serve to nake it turbid, by raking up

i mpurities which have settled down, a
stream whi ch has run cl ear now for

years. Furthernore that dispute can

never arise in this country for here it is
undoubtedly for the courts to interpret
the Constitution and, therefore, Article
194(3). It follows that when a question
arises in this country under that article
as to whether the House of Comons
possessed a particular privilege at the
comencemnent of the Constitution, that
guestion nust be settled, and settled
only, by the Courts of law. There is no
scope of the dreaded "dualisn appearing
here, that is, courts entering into a
controversy with a House of a |egislature
as to what its privileges are. | think what
| have said should suffice to explain the
nature of the privileges for the purposes
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of the present reference and I will now
proceed to discuss the privileges of the
Assenbly that are in question in this
case, using that word in the sense of
rights ancillary to the main function of
the legislature.”

(Enphasi s suppl i ed)

Hi s conclusions to above effect were steeled in view of the
| egal position in England, as is clear fromthe observations at
page 522 of his Judgnent, which read as under: -

"Al'l privileges of the House of Commons

are based on law. That law is known as

Lex Parlianenti. Hence privileges are

matters which the House of Conmons

possesses as of right. In Stockdale v.

Hansard [112 E. R 1112] all the Judges

held that the rights of the House of

Commons are based on |lex Parlianenti

and that law |like any other law, is a |aw

of the land which the courts are entitled

to adm nister."

The case State of Karnataka v. Union of India [(1977)

4 SCC 608] decided by a Constitution Bench (seven Judges) of
this court finally clinched the issue beyond the pale of any
doubts. The case had arisen agai nst the backdrop of

appoi ntnent by the Central CGovernnent of a Conm ssion of

I nqui ry agai nst the then Chief Mnister of Karnataka. The
State of Karnataka filed a suit in this court, inter alia, for a
decl aration that the appointnent of the Conmm ssion was
illegal, in as nuch as the ternms of reference of the Inquiry
Comm ssion covered matters falling exclusively within the
sphere of the State’s |egislative and executive power on which
basi s, anobngst others, it was contended that the federa
structure inplicit and accepted as an inviolable basic feature
of the Constitution was being abridged. Sone argunents in
the context of this controversy were founded on the powers
and privileges of the legislature of the State under Article 194
of the Constitution. Examning these argunments, Beg CJ. in
hi s judgnment observed as under: -

"63. Now, what |earned Counsel for the

plaintiff seened to suggest was that

M ni sters, answerable to a Legislature

were governed by a separate | aw which

exenpted themfromliabilities under the

ordinary law. This was never the Law in

Engl and. And, it is not so here. CQur

Constitution | eaves no scope for such

argunents, based on a confusion

concerning the "powers" and "privil eges"

of the House of Commons nentioned in

Articles 105(3) and 194(3). Cur

Constitution vests only |egislative power

in Parliament as well as in the State

Legi sl atures. A House of Parlianent or

State Legi slature cannot try anyone or

any case directly, as a Court of Justice

can, but it can proceed quasi-judicially in

cases of contenpts of its authority and

take up notions concerning its

"privileges" and "i munities" because, in

doing so, it only seeks renpval of

obstructions to the due performance of

its legislative functions. But, if any
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guestion of jurisdiction arises as to

whet her a matter falls here or not, it has
to be decided by the ordinary courts in
appropriate proceedi ngs."

(Enphasi s suppl i ed)

In view of the above clear enunciation of |aw by

Constitutional Benches of this court in case after case, there
ought not be any doubt left that whenever Parlianment, or for
that matter any State |egislature, clains any power or privilege
interms of the provisions contained in Article 105(3), or Article
194(3) as the case may be, it is the court which has the
authority and the jurisdiction to exam ne, on grievance being
brought before it, to find out if the particular power or privilege
that has been clainmed or asserted by the legislature is one that
was contenpl ated by the said constitutional provisions or, to
put it simply, if it was such a power or privilege as can be said
to have been vested in the House of Commons of the

Parl i anment of United Kingdom as on the date of

comencement of the Constitution of India so as to becone
avai |l abl e-to the Indian |egislatures.

Hi storical perspective from Engl and

To find out the basis of House of Comrons possessing

the right of expulsion of its menbers, it is necessary to

exam ne the historical perspective of prelimnary powers and
privileges and i munities. For finding out the roots of powers,
privileges and i munities of House of Commons, it is

necessary to refer to the views of constitutional authors
nment i oned her ei nbef ore.

The term’ ' privilege in law is defined as inmunity or an
exenption from sone duty, burden, attendance or liability
conferred by special grant in derogation of conmon right. The
termis derived froman expression 'privilegium which means

a | aw specially passed in favour of or against a particular

per son.

May, in his "Parliamentary Practice"™, has defined

parlianmentary privilege as "the sum of the peculiar rights

enj oyed by each House collectively as a constituent part of the
H gh Court of Parlianent, and by menmbers of each House

i ndi vidually, w thout which they could not discharge their
functions, and which exceed those possessed by other bodies

of individuals". Thus, privilege, though not part of the |aw of
the land, is to a certain extent an exenption fromthe ordinary
| aw.

Rutl edge, in his "Procedure of the House of- Compns"

[ Vol ume |, page 46], defined privileges as "the sumof the

fundanental rights of the House and of its individual menmbers
as against the prerogatives of the Crown, the authority of the
courts of law, and the special rights of the House of Lords".
The origin of parliamentary privileges is inextricably
intertwined with the specific history of the institution of
Parliament in England, and nore specifically with the battle

bet ween Parliament and the English Monarch for politica

control in the 17th century. An understandi ng of the nanner

in which the concept of parlianentary privil ege devel oped,
therefore, requires a sound understanding of the institutiona

hi story of Parliament in the United Ki ngdom

Parliament in the United Kingdom energed in the

Thirteenth Century. By 14th century, Parlianent had begun to
exercise a small neasure of judicial power. It took on the role
of a court in relation to treason and related matters. |n 1376,
Parlianment, specifically the Conmmobns, had taken upon itself

the power of inpeachnent of the King' s servants. Thus, the

| ords could hear appeals of treason and Bills of Attainder
where the accuser was the King. The long struggle of the
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British subjects to bring about a parlianmentary denocracy

i nvol ved royal concessions, people’s resistance, clains against
Crown prerogatives, execution of Mnarchs and restoration of
Parliament, struggles, advances and retreats, and it is through
these turbulent tinmes that the House of Conmons emnerged as

a representative form of government.

The origin of sonme of the Parlianentary privil eges

preceded Parlianent itself and was part of the King s peace,
conmon to all his subjects, but in special neasure shared by
his servants. The privil ege of freedom of speech eventually
cane to be statutorily recognized by Article 9 of the Bill of
Ri ghts Act, 1688.

May [23rd edn., pp.78, 79, 83, 89, 90] describes the

hi stori cal devel opnent of privileges as follows: -

"At the commencenent of every

Parliament it has been the customfor the

Speaker, in the nanme, and on the behalf

of the Commons, to lay claimby hunble

petition to their ancient and undoubted

rights and privileges; particularly to

freedom of speech in debate, freedom

fromarrest, freedom of access to Her

Maj esty whenever occasion shall require;

and that the nost favourable

construction should be placed upon al

their proceedi ngs\ 005\ 005.

Freedom of Speech - The first claimin the
Speaker’s petition is for freedom of
speech in debate. By the latter part of
the fifteenth century, the Conmons of

Engl and seens to have enjoyed an

undefined right to freedom of speech, as a
matter or tradition rather than by virtue
of a privilege sought and obtai ned\ 005\ 005

FREEDOM FROM ARREST \ 026 The second

of the Speaker’s custonmary petitions on
behal f of the Conmobns at the begi nning

of a Parliament is for freedomfromarrest.
The devel opnent of this privilege is in
some ways |linked to that of other
privileges. Arrest was frequently the
consequence of the unsuccessfu

assertion of freedom of speech, for
exanpl e\ 005\ 005.

FREEDOM OF ACCESS \ 026 The third of the
Speaker’s petitions is for freedom of
access to Her Majesty whenever occasion
shall require. This claimis nmedi eva
(probably fourteenth century) in origin
and in an earlier formseens to have been
sought in respect of the Speaker hinself
and to have enconpassed al so access to
the Upper House\ 005\ 005.

FAVOURABLE CONSTRUCTI ON \ 026 The

final petition which the speaker makes is
that the nmpst favourabl e construction
shoul d be placed upon all the House's

pr oceedi ngs\ 005\ 005\ 005

PRI VI LECE W TH RESPECT TO THE
CONSTI TUTI ON OF THE HOUSE \ 026 It is a
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privilege of the House of Commons to
provide for its own proper constitution as
established by aw. The origins of this
privilege are to be found in the sixteenth
century."

In the UP Assenbly Case, while dealing with questions
relating to Powers, Privileges and Immunities of State
Legi sl atures, it was observed as under: -

" 69\ 005\ 005\ 005\ 005\ 005 Parlianentary privil ege,
according to May, is the sumof the
peculiar rights enjoyed by each House
collectively as a constituent part of the
H gh Court of Parlianent, and by

menbers of each House individually,

wi t hout which they coul d not di scharge
their functions, and which exceed those
possessed by ot her bodi es or individuals.
Thus privilege, though part of the | aw of
the land, is to a certain extent an
exenption - fromthe ordinary |aw. The
particul ar privileges of the House of
Conmons have been defined as "the sum

of the fundamental rights of the House
and of its individual Menbers as agai nst
the prerogatives of the Crown, the
authority of the ordinary courts of |aw
and the special rights of the House of
Lords". There is a distinction between
privilege and function, though it is not
al ways apparent. On the whol e, however,

it is nore convenient to reserve the term
"privilege" to certain fundamental rights
of each House which are generally
accepted as necessary for the exercise of
its constitutional functions. The
distinctive mark of a privilegeis its
ancillary character. The privil eges of
Parliament are rights which are

"absol utely necessity for the due
execution of its powers". They are enjoyed
by i ndividual Menmbers, because the

House cannot performits functions

wi t hout uni npeded use of the services of
its Menbers; and by each House for the
protection of its Menbers and the

vindi cation of its own authority and
dignity [May's Parliamentary Practice, pp.
42-43] . "

According to May, origin of the nodern Parlianent in

Engl and consisted in its judicial functions. It was Mitland
who was the first to point out in his introduction to the
Parliament Roll of 1305 that Parlianment at that time was the
King’s "Great Court" and thus, inter alia, the highest Court of
royal justice. It is now generally accepted that a strong
judicial streak in the character of the earliest Parliament was
noti ceabl e throughout the earlier period of English history,
refl ected by the fact that dispensation of justice was one of its
chief functions in the eyes of the subjects of the realm aside
fromthe political and econom c business.

Qut of the two chanbers of Parlianment of United

Ki ngdom the House of Lords has continued till the present
times as the Court of Judicature, as part of which function it
has the power to sit as a Court during prorogation and
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di ssolution. The final appellate jurisdiction vests in the Lords
and, in matters of inpeachnment, the Lords are the sol e judges
of the crime in proceedings that involve the other chanber, the
House of Commons, as the accusers or advocates.

VWil e the House of Lords would claimits powers and
privileges on the basis of theory of inheritance and Divine
Ri ght of Kings, the House of Commpbns was constrained to

wage a fierce struggle against the prerogatives of the Crown
and of the House of Lords to assert and claimits rightfu
place. It was alnmost a fight for its existence in which the
House of Commons was pitted against not only the Crown and
the House of Lords, but also the judicature which was
regarded as a creature of the King and which w ng was
subordinate to the House of Lords that happened to be the
mai n opponent of the House of Conmobns.

The dust raised by the bitter struggle waged by the

House of Commons to assert its privileges finally settled when
equilibriumwas reached in the 19th century with limts of
privileges being prescribed and accepted by Parlianent, the
Crown and the courts in England. The position that energed
agai nst this backdrop has been noticed by this court in the
following words in the UP Assenbly Case: -

"The two Houses are thus of equa

authority in the admnistration of a

conmon body of privileges. Each House,

as a constituent part’ of Parlianent,

exercised its own privileges independently

of the other. They are enjoyed, however,

not by any separate right peculiar to

each, but solely by virtue of the |aw and

custom of Parlianment. Generally

speaking, all privileges properly so called,

appertain equally to both Houses. They

are decl ared and expounded by each

House; and breaches of privilege are

adj udged and censured by each; but

essentially, it is still the law of Parlianent

that is thus admnistered. It is significant

that al though either House may expound

the law of Parlianent, and vindicate its

own privileges, it is agreed that no new

privilege can be created. This position

emerged as a result of the historic

resol uti on passed by the House of Lords

in 1704. This resolution declared "that

nei t her House of Parlianent have power,

by any vote or declaration, to create to

thensel ves new privil eges, not warranted

by the known | aws and custons of

Parliament". This resolution was

conmuni cated by the House of Lords to

Conmons and assented to by them

[May's Parlianentary Practice, p.47].

Thus, there can be no doubt that by its

resol utions, the House of Commons

cannot add to the list of its privileges and

powers. "

The resol ution of 1704, mentioned in the passage
extracted above, had been adopted by the House of Lords in
answer to an earlier resolution passed by the House of
Conmons declaring its intent to treat the conduct of any
person in noving the court for relief in mtters nentioned by
the resolution of the House of Commpns as ampunting to its
cont enpt .
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The main privileges which are clainmed by the House of
Conmons were noticed at |length at page 462 of the judgnent
in the UP Assenbly Case, as under: -
"72.\005\ 005\ 005. . Freedom of speech is a
privilege essential to every free council or
| egislature, and that is clainmed by both
the Houses as a basic privilege. This
privilege was from 1541 i ncl uded by
established practice in the petition of the
Commons to the King at the

conmencemnent of the Parliament. It is

remar kabl e that notw t hstandi ng the
repeated recognition of this privilege, the
Crown and the Commons were not

al ways agreed upon its linmits. This
privilege received final statutory
recognition after the Revolution of 1688.

By the 9th Article of the Bill of Rights, it
was decl ared "that the freedomof speech
and debat'es or proceedings in

Par|iament, ought not to be inpeached or
guestioned in any court or place out of
Parliament [May’'s Parliamentary Practi ce,

p. 52]".

73. Anpongst the other privileges are: the
right to exclude strangers, the right to
control publication of debates and
proceedi ngs, the right to exclusive

cogni zance of proceedings in Parlianent,
the right of each House to be the sole
judge of the | awful ness of its own
proceedi ngs, and the right inplied to
puni sh its own Menbers for their

conduct in Parlianent [ibid, p. 52-53].

74. Besides these privileges, both Houses
of Parlianent were possessed of the
privilege of freedomfromarrest or

nol est ati on, and from bei ng i npl eaded,

whi ch was cl ai med by the Commons on
ground of prescription\ 005\ 005\ 005\ 005"

The privilege of freedom of speech under Article 9 of the

Bill of Rights includes the freedom of the menber to state

what ever he thinks fit in debate, howsoever offensive it may be
to the feelings, or injurious to the character, of individuals. He
is protected by his privilege fromany action for libel, as well as
fromany question or nolestation [May’'s Parlianentary

Practice, 23rd edn., pp 96-97]. The privilege of freedom from
arrest has never been allowed to interfere with the

admini stration of criminal justice or energency |egislation

In early days of its struggle the House of Commons would

assert a claimto all kinds of privileges for itself and-its
menbers but in the course of tine many of such privileges
either fell into disuse or faded out of existence or cane to be
controlled by legislation. Exanples in this context can be
given of the privilege of freedom from being inpl eaded,
[imtation put by the Parlianentary Privilege Act, 1770 on the
freedomfromarrest and the privilege of exenption fromjury
service. Wat is inportant for purposes at hand is that the
maj or privil eges properly described as privileges essential for
the efficient functioning of the House still continue in force.
As per May's Parlianentary Practice [23rd edn., pp. 128]
contenpt canme to be defined as "any act or onission which
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obstructs or inpedes either House of Parlianent in the
performance of its functions or which obstructs or inpedes
any menber or officer of such House in the discharge of his
duty, or which has a tendency, directly or indirectly, to
produce such results even though there is no precedent of the
of f ence".

Power to punish and commt for contenpt is one of the
privileges asserted by both Houses of Parlianent in United
Ki ngdom |In the context of power to punish for contenpt, this
court found in the UP Assenbly Case (at page 461) as under: -
"\ 005\ 005\ 005\ 005. . Since the decision of the Privy

Council in Kielley v. Carson [4 More P.C

63] it has been held that this power is

i nherent in the House of Lords and the

House of Commons, not as a body with

| egi sl ative functions, but as a descendant

of the H gh Court of Parliament-and by

virtue of ‘the I ex et consuetudo parliamenti

[May' s Parlianentary Practice, p.44].

Hi storically, as originally the weaker

body, the Commobns had a fiercer and

nore prolonged struggle for the assertion

of their own privileges, not only against

the Crown and the courts, but al so

agai nst the Lords. Thus the concept of

privilege which originated in the special

protection agai nst the King began to be

cl ai med by the Commmons as customary

rights, and some of these claimsinthe

course of repeated efforts to assert them

hardened into legally recognised

"privileges".

As has been noticed earlier, the historic origin of the
doctrine of privileges of the legislature in England is founded
on its judicial functions. The House of Lords has al ways
clainmed itself to be a Court of Record and as such having the

i nherent authority and power not only to inprison but also to

i npose fines in matters of contenpt. But then, its position as
a Court of Record does not inure, according to Lord Kenyon,
"when exercising a legislative capacity". According to May’s
Parliamentary practice, the House of Conmons at one point of
time in the history had also clained to be a Court of "Record,
but this position has never been finally determ ned. Be that
as it may, as observed in the UP Assenbly Case (at pp. 465-
466), on the authority of May's Parlianentary Practice, the
genesi s of the power of commitnent, "the key stone of
Parliamentary privil eges”, as possessed by the House of

Conmons, arises out of "the nedieval inability to conceive of a
constitutional authority otherwi se than as in sone sense a
court of justice".

The nedi eval concept of Parlianent in England prinmarily

as a court of justice, the 'H gh Court of Parliament’ gave rise to
the firmbelief that in order to defend the dignity of Parlianment
agai nst di srespect and affronts, there nust vest in it a power
to commt, wthout which the privileges of Parliament would

not exist. On the penal jurisdiction of the House arising from
this, May in his "Parlianentary Practice" [23rd edn. pp. 91-92]
woul d observe as follows: -

"The Lords derived an i ndependent power

to punish fromtheir original nmenbership

of the Curia Regis. Imenoria

constitutional antiquity was not simlarly

avail able to the Conmons, and indeed its

possessi on of penal jurisdiction was
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chal l enged on this ground as |late as the
ni neteenth century, and has been

def ended by arguments whi ch confused
legislative with judicial jurisdiction. The
difficulties the Cormmpns experienced in
proving its case to be a court of record
(see p 161) \026 an issue never determ ned
at law \026 were connected with these
probl ens. Yet whatever the |egal or
constitutional niceties, in practice the
House on many occasions in the

si xteenth and seventeenth centuries
exercised its power to inpose fines (see p
161) and inprison offenders. These

of fenders mi ght include Menbers of the
House itself or non-nenbers, the latter
conprising sheriffs, magistrates and even
j udges of ‘the superior courts."”

Al nmost to ensure that there be not any doubts

entertained inthis behalf in any quarter, while asserting its
right to commt offenders on the same ternms as the House of
Lords, it was said in‘the House of Comons in 1593 as
under : -

"This court for its dignity and highness

hath privilege, as all other courts have.

And, as it is above all other courts, so it

hath privil ege above all other courts; and

as it hath privilege and jurisdiction too,

so hath it al so Coercion and Conpul sion

otherwi se the jurisdiction is nothing in a

court, if it hath no Coercion."

The House of Lords would eventually concede this power
in favour of House of Commons at the conference between the
two Houses as noticed in the case of Ashby vs. Wite [L.J.
(1701-05), 714]. This has ever since been consistently
recogni zed even by the courts of |law in England. The origi n of
this power of conmmitnent for contenpt, judicial in its nature,
is thus traceable to the conception of Parlianment as primarily
a court of justice \026the "Hi gh Court of Parlianent".

In matters concerning inmport of powers and privileges of
the House of Commobns unto the legislature in India, while
examning the issue, albeit fromthe limted concern of the
availability to State |egislature under Article 194(3) of the
power of commitnent for contenpt, this court in the UP
Assenbly Case had administered a note of caution that rnust
hol d good even for purposes at hand. At page 591 of the
judgrment, it was observed thus: -

"121. In this connection, it is essential to
bear in nmnd the fact that the status, of a
superior Court of Record which was

accorded to the House of Commons, is

based on historical facts to which we

have already referred. It is a fact of
English history that the Parlianent was

di scharging judicial functions in its early
career. It is a fact of both historical and
constitutional history in England that the
House of Lords still continues to be the

hi ghest Court of lawin the country. It is a
fact of constitutional history even today
that both the Houses possess powers of

i npeachnment and attainder. It is obvious,
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we think, that these historical facts
cannot be introduced in India by any

| egal fiction. Appropriate |egislative
provi sions do occasionally introduce | ega
fictions, but thereis alinmt to the power
of law to introduce such fictions. Law can
i ntroduce fictions as to legal rights and
obligations and as to the retrospective
operation of provisions nade in that
behal f, but legal fiction can hardly

i ntroduce historical facts from one
country to another."

(Enphasi s suppl i ed)

In the UP Assenbly Case, it was settled by this court

that a broad claimthat all the powers enjoyed by the House of
Conmons at the comrencenent of the Constitution of India
vest in an Indian | egislature cannot be accepted in its entirety
because there are sone powers whi ch cannot obviously be so
clainmed. " In this context, the foll owing observations appearing
at page 448 of the judgnent should suffice:-

"\ 005\ 005\ 005\ 005. Take the privilege of freedom of

access which is exercised by the House of

Conmons as a body and through its

Speaker "to have at all tinmes the right to

petition, counsel, or renpnstrate with

their Sovereign through their chosen

representative and have a favourable

construction placed on his words was

justly regarded by the Commons as

fundanental privilege" [Sir Eskine May’'s

Parlianmentary Practice (16th ed.) p.86]. It

is hardly necessary to point out that the

House cannot claimthis privilege.

Similarly, the privilege to pass acts of

attai nder and i npeachments cannot be

cl aimed by the House. The House of

Conmons al so clains the privilege in

regard to its own Constitution. This

privilege is expressed in three ways, first

by the order of newwits to fill vacancies

that arise in the Cormons in the course

of a parlianment; secondly, by the trial of

controverted elections; and thirdly, by

determ ning the qualifications of its

nmenbers in cases of doubt [ibid, p. 175].

This privilege again, admttedly, cannot

be cl ained by the House. Therefore, it

woul d not be correct to say that al

powers and privil eges which were

possessed by the House of Comopns at

the relevant time can be clained by the

House. "

The historical background of parlianentary privileges in
India is to be understood with reference to history of Engl and
and the Constitutional history of the Constitution of India.

I ndi an Constitutional H story

The East India Conpany Act, 1784 fornmed the basis of

the Indian Constitution till 1858. It created Conmi ssioners
for the affairs of India to be appointed at home by the King.
This was foll owed by the Charter Act, 1833 that provided for a
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| egislative authority. In this dispensation, the neetings of the
CGovernor-Ceneral’s Council for |aw nmaking were distinguished

fromthe neetings of the Council for discharging other, i.e.
executive functions. Macaul ay, as Law Menber of the
CGovernor Ceneral Council, against the backdrop of the

i nsi stence by the Executive Councilor of the Governor

General’s Council that all the drafts of |aws should be fully
consi dered by the Executive Council before they were laid
before the Legislative council for final passage, in his speech of
13th June, 1835, described the deliberative chamber as the
"supreme Legislative Council", and said "when the Parlianent
gave us the power of legislating it gave us al so, by necessary
inmplication, all the powers without which it is inpossible to
legislate well", referring in this context particularly to power
"to correspond directly with the subordi nate Governnents";
"directly call for information fromany public functionary"; and
"require the attendance of the mlitary or financial secretary".
An expansion of the Legislative Council of India was provided
by the Charter Act of 1853, followed by certain further
additions by the Acts of 1854 and 1861

The period 1915-1950 i ndeed nmarks a definite advance in

the history of the developnment of parliamentary privilege in
India. By the Governnment of India Act 1915, the entire

position of Parlianentary privilege that obtained before that
time was consolidated. The Governnent of India Act, 1915,
provided in Section 63 that the Indian Legislature shall consist
of the Governor-Ceneral and "two chanbers, nanely, the

Council of State and the Legislative Assenbly".

Section 67 of the Act related tothe business and

proceedi ngs of the Indian Legislature. Sub-Section (1) enabled
provision to be made by rules, inter alia, "for regulating the
course of business and the preservation of order in the
chanbers of the Indian legislature"; "as to the persons to
preside at the neetings of the Legislative Assenbly in the
absence of the president and the deputy president"; for
"quorunmt'; and "for prohibiting or regulating the asking of
guestions on, and the discussion of any subject specified in
the rules". Sub-Section (6) allowed "Standing orders" to be
made providing for the conduct of business and the procedure,

to be followed in either chanber of the Indian|legislature in so
far as these matters are not provided for by rul es made under
this Act. Sub-Section (7) declared "Subject to the rules and
standi ng orders affecting the chanber” that there shall be
"freedom of speech in both chanbers of the Indian legislature”;
and that no person shall "be liable to any proceedings in any
court by reason of his speech or vote in either chanber, or by
reason of anything contained in any official report of the
proceedi ngs of either chanber™.

The Governnent of India Act 1919 brought about

mat eri al changes in the Governnment of India Act 1915. /The

| egi sl ature now ceased to be part of the Executive and stood

on its owmn. It was no |onger an expanded CGovernor-Ceneral’s
Council with additional menmbers. The Governor General and

the Executive Council or ceased to be ex-officio nenbers of the
Legi sl ative Council. The bicameral Indian Legislature would
consi st of both nomi nated and el ected nmenbers.

Section 65 of the Government of India Act 1915, as

amended in 1919, provided for the powers of the Indian
Legi sl ature, subject to the specific prohibition that it shall not
have the powers, inter alia, to make laws "unless expressly so
aut horized by Act of Parlianment (of United Kingdon)", anongst
others, "affecting the authority of Parlianent, or any part of
the unwitten laws or constitution of the United Ki ngdom of
Great Britain and Irel and whereon may depend in any degree

the all egi ance of any persons to the Crown of the United
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Ki ngdom or affecting the sovereignty or domination of the
Crown over any part of British India". The powers of |egislation
of the local legislatures were defined nore or less sinmlarly in
Section 80 A

"Parlianmentary Privilege in India by Prititosh Roy (1991),

in Chapter-4, titled ’'Historical Background of Parliamentary
Privilege in India (1915-1950)" nentions, at page 53, about the
Report dated 3rd Decenber 1924 of the Reforns Inquiry

Conmi ttee under the chairnmanship of Sir Al exander

Muddi man (the Home Menber), which included as nmenbers

Sir Tej Bahadur Sapru and M. Jinnah, which had exam ned

the i ssue of powers of the Indian Legislature and gave vent to
the hope and aspiration of bringing legislatures in India "at
par with the House of Commobns" and that "eventually no

doubt similar provisionwll be made in the Constitution of
British India". On the basis of the Report, the |Indian
Legi sl ature passedthe Legislative Menbers Exenption Act,

1925 (Act XXI'1l of 1925) which granted two new parliamentary
privileges; viz. the privilege of exenption of the legislator from
jury service and the privilege of freedomfrom arrest. Theses
new privileges would be reflected in'the Code of Crimna
procedure 1898 by incorporation in Section 323 and insertion
of Section 135A respectively.

Prititosh Roy nmentions in "Parlianmentary Privilege in

I ndia" [p-55], the /'Legislative Assenbly created under
Government of India Act, 1919 witnessed a nunber of

i nstances wherein the privileges of alegislative body were
asserted. These include the adjournment notion noved on

21st January 1927 by Pt. Motilal Nehru to discuss the conduct
of the Government in detaining Shri Satyendra Chandra Mtra,
an el ected nmenber of the House, on the ground it

tantanmounts to a breach of the Privileges of the House and the
adj ournnent notion in the Legislative Assenbly noved by

Shri Gaya Prasad Singh on 4th Septenber, 1928 agai nst the
Editor of the Tinmes of India having nade an attack on the
President of the House, though disallowed but with the
President having held that it is the inherent right of any
assenbly to defend itself against outside attacks and it is
perfectly open in a proper cause for the House to table a
substantive notion and pass a vote of censure or

condemnati on on the attacker

Prititosh Roy al so nmentions at Page 56 an interesting

epi sode involving the Indian Press Act, 1931 that was enacted
on 13th February, 1932. In its context, a question arose before
the Legislative Assenbly under CGovernnent of India Act, 1919
regardi ng breach of the privil eges upon a notice of notion
havi ng appeared in the Press given by a menber.

Acknowl edgi ng that there was a convention in the House of
Conmons agai nst rel ease by a nenber to the Press for
publication questions for resolutions before they are adnitted
by the chair and that breach thereof was treated as a serious
breach of the privilege of the House of Conmons which had
anpl e powers to deal with the nmenber in question, the
President of Indian Legislative Assenbly noted that
"unfortunately neither this House nor the Spokesnen have

such powers" and comended that "this well established
convention, which is observed in the House of Commons

shoul d al so be observed as one of the conventions of this
House".

Prititosh Roy refers at Pages 58-59 to Debates of Indian
Legi sl ative Assenbly [22nd January, 1935, p. 81 ff], which
guote yet another incident that needs to be taken note of. Shri
N. C. Bardal oi had raised an issue about the conduct of the
Governnment in preventing M. Sarat Chandra Bose, an el ected
Menber of the House, fromattending to his duties as Menber
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and thereby seriously infringing the privileges of the House.

Sir NN Sircar, the then Law Menber of the Governnent of

India replied stating that the House had no power to punish

for its breach of privilege.

The Government of India Act, 1935 came into force on 1st

April, 1937 and was operative till 14th August, 1947. Sections
28 and 71 of the CGovernnent of India Act, 1935 dealt with the
subj ect of Privileges etc. of nenbers of Federal Legislature and
Provi nci al Legislatures respectively.

The provision in Sub-Section (1) of Section 71 extended

the freedom of speech and inmunity to speech or vote even in

the Conmittees of the Legislature and al so covering

publication under the authority of a Chanber of the

Legi sl ature of the House. Sub-Section (1) of Section 71, inter
alia, declared that "Subject to the provisions of this Act and to
rul es and standi ng orders regul ating the procedure of the
Legi sl ature there shall be freedom of speech in every Provincia
Legi sl ature" and that every nenber shall be entitled to

imunity from"any proceedings in any court in respect of
anyt hi ng 'said or -any vote given by himin the Legislature or

any comittee thereof".

Sub- Section (2) of Section 71 of the Government of India

Act, 1935, for the first time, enpowered the Provincia

Legi slature to pass an Act to define the other privileges of the
menbers and, pendi ng such |egislation, the pre-existing
privileges were confirmed. Sonme of the Provincial Legislatures
did legislate or attenpt to legislate on this subject. Sub-
Section (2) of Section 71 was on lines sinmlar to present Article
194 (3). It read as follows: -

"71.(2) In other respects the privileges of

menbers of a Chanber of -a Provincia

| egi sl ature shall be such as nay from

time to tinme be defined by Act of the

Provinci al Legislature, and, until so

defined, shall be such as were

i medi atel y before the comencenent of

this Part of this Act enjoyed by nenbers

of the Legislative Council of the Province."

Sub- Section (3) of Section 71 watered down the powers
and privileges of Indian Legislatures under Government of
India Act, 1935. It ran as follows:-

"71.(3) Nothing in any existing |Indian

Law, and, notw thstandi ng anything in

the foregoing provisions of this Section

nothing in this Act, shall be construed as
conferring, or empowering any

Legi sl ature to confer, on a chanber

thereof or on both Chanbers sitting

together or any Committee or officer of

the Legislature, the status of a court, or

any punitive or disciplinary powers other

than the power to renove or exclude

persons infringing the rules or standing

orders, or otherw se behaving in a

di sorderly manner."

Clearly, the intendment was to restrict the powers and
privileges of Indian Legislatures to renedial action for
unobstructed functioning, severely restricting, or rather
forbidding, the exercise of punitive powers by a House of
Legi sl ature.

Simlar provisions, mutatis mutandis, were nade for the
Central Legislature, called the Federal Legislature, under
Section 28 whi ch, however, never cane into force since Part 11
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of the Act of 1935 concerning the Federation of India never
becanme operative. Sub-Section (1) of Section 28 of the
Government of India Act, 1935, inter alia, declared that there
shal | be "freedom of speech" in the Federal Legislature

"Subj ect to the provisions of this Act and to the rules and
standi ng orders regul ating the procedure”, and that "no

menber of the legislature shall be liable to any proceedings in
any court in respect of anything said or any vote given by him
in the Legislature or any Conmittee thereof".

Sub- Section (2) of Section 28 of the Government of India

Act, 1935, for the first tinme, enpowered the Federa

Legi slature to pass an Act to define the other privileges of the
nmenbers and agai n, pending such |egislation, the pre-existing

privileges were confirmed. Its |anguage has a resonance of
what is enployed in present Article 105 (3). It stated as
foll ows: -

"28. (2). In other respects, the privileges
of nmenbers of the Chanbers shall be

such as . may fromtine to tine be defined

by Act of the Federal Legislature, and,
until so defined, shall be such as were

i mredi atel y before the establishnent of

the Federation enjoyed by nenbers of the

I ndian | egislature,/"

Sub- Section (3) of Section 28 was designed to restrict the
powers and privil eges of Indian Federal Legislature to renedial
action for unobstructed functioning. Wile preventing the

| egi sl ature fromexercising the powers of the Court for any
punitive or disciplinary powers, it allowed the limted
jurisdiction to renove or exclude the person infringing the
rules or standing orders or otherw se behaving in a disorderly
manner. It read thus:-

"28. (3). Nothing in any existing |Indian

Act, and, notwi thstandi ng anything in the

foregoi ng provisions of this section

nothing in this act, shall be construed as

conferring, or empowering the Federa

| egi sl ature to confer, on either Chanber

or on both Chanmbers sitting together, or

on any conmttee or officer of the

Legi sl ature, the status of the Court, or

any punitive or disciplinary powers ot her

than a power to renove or exclude

persons infringing the rules or standing

orders, or otherw se behaving in a

di sorderly manner."

It is also necessary to take note of sub-Section (4) of
section 28 of Governnment of |ndia Act, 1935 since it made the
intention clear that for punitive action in certain natters the
Legi sl ature woul d have to go before a court. It provided as
foll ows: -

"28. (3). Provision nay be made by an Act

of the Federal Legislature for the

puni shment, on conviction before a court,

of persons who refuse to give evidence or

produce docunments before a committee of

a Chamber when duly required by the

Chai rman of the Commttee to do so.

Provi ded that any such Act shall have
effect subject to such rules for regulating
the attendance before such conmttees of
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persons who are, or have been, in the
service of the Crown in India, and
saf eguardi ng confidential matter from
di scl osure as may be made by the
Covernor Ceneral exercising his

i ndi vi dual judgnent."

Prititosh Roy at Page 71 nentions that the above

nmentioned provisions were found by the Legislatures to be

i neffective and i nadequate for upholding the dignity and
prestige of the legislature in India and for safeguarding the
right and privileges of Menbers and officers thereof. This
becanme subject matter of gri evance conveyed in a

Menor andum by the President of the Indian Legislative
Assenbly to the Reforns Commrssioner of the Governnent of
India on 29th January, 1938, raising a demand that the

Central as well as provincial legislature in India should have
anong other privileges also "the power to proceed in contenpt
like the Hi gh Court-and inflict punishment on any person who
violates the privileges of the House and of the nmenbers
thereof, or tries to bring the House or the President or the
Speaker into contenpt\005" and for a request to be nade to the
CGovernment of India to take i mediate steps to get Sections
28 and 71 of the Governnent of India Act, 1935 anended so

as to secure for the Central and Provincial Legislatures and
the officers and nenbers thereof "all the powers and privil eges
whi ch are held and enjoyed by the Speaker and nmenbers of

the British House of Commons".

The I ndi an | ndependence Act 1947, whi ch brought
freedomfromalien rule, nmade India a full fledged Dom ni on of
the Commonweal th of Nations. The Act conferred, through
Section 6(2), sovereign |legislative power on the Indian
domi ni on abrogating the Inperial doctrine of Repugnancy in
the follow ng terns: -

"No | aw and no provision of any law nade

by the Legislature of either of the new

Dom nions (India and Paki stan) shall be

void or inoperative on the ground that it

is repugnant to the | aw of England, or to

the provisions of this or any existing or

future Act of Parliament of the United

Ki ngdom or to any order, rule or

regul ati on made under any such Act."

The Governor Ceneral of India issued an Adaptation

Order by which, anobngst others, the provisions of Section 28
of the Government of India Act, 1935, excepting the sub-
Sections (3) and (4), were brought into force for the first tine
for purposes of dominion legislature,. As a result, aside from
the "freedom of speech in the |egislature", the | aw provided
that "in other respects the privileges of the nenbers of the
domai n | egi sl ature" shall be such as may fromtine to tine be
defined by dom nion |egislature and, until so defined, should
be such as were i medi ately before the establishment of the
dom ni on enjoyed by the nmenbers of the Indian |egislature

The om ssion of sub-Section (3) and sub-Section (4) of Section
28 indicated that the restrictions on the exercise of punitive
and disciplinary powers by the | egislature were being renoved.
As a result of the om ssion of sub-Sections (3) & (4) of
Section 28 by the Order, the Central |egislature becane
entitled to pass any Act on the subject of privileges under sub-
Section (2) without any restriction and assunme punitive and

di sciplinary powers simlar to those invested in the House of
Commons in England. But then, the Central Legislature did

not pass any law on privileges in exercise of the enabling
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powers under Section 28 (2) of Government of India Act, 1935,
as adapted after Independence.

Dr. Anbedker, the Chairnman of the Drafting Committee

of the Constitution, while nmooting for the Parlianentary
systemsinilar to the one obtaining in England noted, in the
course of debates in the Constituent Assenbly, that in the
latter jurisdiction, the parlianentary systemrelies on the daily
assessment of responsibility of the executive by nenbers of
parliament, through questions, resolutions, no-confidence

noti ons and debates and periodic assessnent done by the

el ectorate at the tine of election; unlike the one in the United
States of America a systemfar nore effective than the periodic
assessment and far nore necessary in a country |like India.
India thus adopted parlianmentary Constitutional traditions.

The concept of parlianmentary privileges in Indiainits

nodern formis indeed one of graft, inmported from Engl and.

The House of Commons havi ng been accepted by the

Constituent Assenmbly as the nmodel. of the legislature, the
privileges of that House were transplanted into the draft
Constitution through Articles 105 and 194.

Article 85 of the Draft Constitution, which corresponds to
present Article 105, contained the follow ng provision with
respect to parlianmentary privileges:-

"85.(1) Subject to the rules and standing

orders regul ating the procedure of

Parliament, there shall be freedom of

speech in Parlianent.

(2) No nenber of Parlianment shall be
liable to any proceedings in any court in
respect of any thing said or any vote
given by himin Parlianent or any

comm ttee thereof, and no person shall

be so liable in respect of the publication
by or under the authority of either House
of Parlianent of any report, paper, votes
or proceedings.

(3) In other respect, the privil eges and
i muni ties of nmenber of the Houses

shal |l be such as may fromtime to time be
defined by Parlianent by |aw, and unti

so defined, of Commons of the Parlianent
of the United Kingdom at the

comencenent of this Constitution

(4) The provisions of clause (1), (2), and
(3) shall apply inrelation to persons who
by virtue of this Constitution have the
right to speak in, and otherwi se take part
in the proceedi ngs of, a House of
Parliament as they apply in relation to
menbers of Parliament."

The reference to the House of Commobns of the Parliament

of the United Kingdom provoked coment and i ntense debate.
As is seen fromthe Constituent Assenbly Debates (Volunme 8
of 19.5.1949 page 143-149), Shri H. V. Kamath suggested that
draft article 85 should truly rely upon our own precedents, our
own traditions and no inportation nmust be attenpted. While
conmendi ng reference to be made instead to privileges "as
were enjoyed by the nmenbers of the Doninion Legislature of
India i nmedi ately before commencenent” of the Constitution
he spoke thus: -

"Sir, my know edge of the various
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Constitutions is not as vast or as

profound as that of Dr. Anbedkar, but
relying on nmy neager know edge of these
constitutions, | venture to state that this
is the first instance of its kind where
reference is made in the Constitution of a
free country to certain provisions
obtaining in the constitution of another
State. | see no valid reason why this
shoul d be done. It may be that the rights
and privileges which we are going to

confer upon the Menbers of Parlianent

of free India will be identical wth, or
nore or less simlar to, those enjoyed by
the Members of the House of Commons in

the United Kingdom _But may | ask, Sir
inall humlity "ls it necessary or is it
desirabl e, when we are drafting our own
constitution that we should | ay down
explicitly in an-article that the provisions
as regards this matter will be like those of
t he House of Commons in Engl and?"

It may be argued i n-support of this
proposition that there is nothing
derogatory to the dignity of our
Constitution or of our State in nmaking
reference to the United Kingdom It may
be further reinforced by the argunent
that now we have decl ared India as a ful
menber of the Commonwealth, certainly
there should be no objection, or any sort
of compunction in referring to the House
of Commons in England. But may |
suggest for the serious consideration of
the House as to whether it adds \026 it may
not be derogatory, or detract fromthe
dignity of the Constitution \026 but does it
add to the dignity of the Constitution?

W say that such and such thing should

be what it is in the United Kingdomor in
Arerica. WIIl it not be far better, far
happier for us to rely upon our own
precedents, or our own traditions here in
India than to inmport something from

el sewhere and incorporate it by reference
in the Constitution? Is it not sufficient to
say that the rights and privil eges and

i Mmunities of Menmbers shall be such as
have been enjoyed by the Menbers of the
Constituent Assenbly or Domninion
Legi sl ature just before the

comencement of this Constitution?

Personally, | think, Sir, this would be far
better. | venture to hope that mny
honourabl e Friends in this House will be

inclined to the sanme view that instead of
quoting or citing the exanple of the

United Kingdomit would be far better for
us to rely upon the tradition we have

built up here. Surely, nobody will

di spute the fact that the privil eges and

i Mmunities enjoyed by us here today are

in no way inferior to, or worse than, those
enj oyed by menbers of the House of

Conmons in the United Ki ngdom
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As a matter of fact, | think nost of

us do not know what are the privileges of

the menmbers of the House of Commons.

We know very well what our privileges at
present are. Therefore, Sir, it is far better
to build on our own solid ground, rather

than rely on the practices obtaining in

ot her countries. \005\005\005.."

Simlar views were expressed in the course of the debate,
amongst ot hers, by Shri Jaspat Roy Kapoor, Prof. K T. Shah
Prof. Shibban Lal Saxena, M. Narizuddin Ahmad, Dr. P.S.
Deshmukh. Prof. K T. Shah had al so proposed insertion of
clause (5) in draft Article 85 in the followi ng form -
“In all matters of the privileges of the

House of Parlianent or of nenbers

t her eof "t he House concerned shall be the

sol e Judge and any order, decree or

sentence duly passed by that House shal

be enforced by the officers or under the

aut hority thereof".

Sir Alladi Krishnaswamy lyer, while replying to the
criticism stated thus:-

"Sir, inregard to the article as it stands,

two objections have been raised, one

based upon sentinment ‘and the ot her

upon the advisability of making a

reference to the privileges of a House in

another State with which the average

citizen or the nenbers of Parliament here

may not be acquainted with. 1In the first
pl ace, so far as the question of sentinent
is concerned, | might share it to sone

extent, but it is also necessary to
appreciate it fromthe practical point of
view. It is common know edge that the

wi dest privil eges are exercised by
nmenbers of Parliament in England. |If the
privileges are confined to the existing
privileges of legislatures in India as at
present constituted, the result will be
that a person cannot be punished for
contenpt of the House. The actua

guestion arose in Calcutta as to whether
a person can be punished for contenpt of
the provincial |egislature or other

| egislatures in this country. It has been
held that there is no power to punish for
contenpt any person who is guilty of
contenmpt of the provincial or even the
Central Legislature, whereas the
Parliament in England has the inherent
right to punish for contenpt. The
guestion arose in the Dominions and in
the Colonies and it has been held that by
reason of the wi de wording in the
Australia Commonweal th Act as well as

in the Canadi an Act, the Parlianent in
bot h pl aces have powers simlar to the
powers possessed by the Parlianment in
Engl and and therefore have the right to
puni sh for contenpt. Are you going to
deny to yourself that power? That is the
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guesti on.

I will deal with the second objection

If you have the time and if you have the

| eisure to formulate all the privileges in a
conpendious form it will be well and

good. | believe a Conmittee constituted

by the Speaker on the legislative side
found it very difficult to fornmulate all the
privileges, unless they went in detail into
the whol e working of parlianentary
institutions in England and the tine was
not sufficient before the |egislature for
that purpose and accordingly the

Conmittee was not able to give any

ef fective advice to the Speaker in regard
to this matter. | speak subject to
correction because | was present at one
stage and was not present at a later

stage. Under these circunstances |

submit there is absolutely no question of
infra dig. W are having the English

| anguage. W are having our Constitution

in the English | anguage side by side with
Hindi for the time being. Wy object only
to reference to the privileges in England?

The other point is that there is

nothing to prevent the Parliament from
setting up the proper nmachi nery for
fornmulating privileges. The article |eaves
wi de scope for it. "In other respects, the
privileges and i mmunities of menbers of

t he Houses shall be such as may from

time to time be defined by Parliament by

| aw and, until so defined, shall be such
as are enjoyed by the nenbers of the

House of Commons of the Parlianent  of

the United Kingdom at the

comencemnent of this Constitution.”

That is all what the article says. It does
not in any way fetter your discretion. You
may enlarge the privileges, you may

curtail the privileges, you nmay have a
different kind of privileges. You may start
on your own journey w thout reference to
the Parliament of Geat Britain. There is
nothing to fetter the discretion of the
future Parlianent of India. Only as a
temporary nmeasure, the privileges of the
House of Commons are nade applicabl e

to this House. Far fromit being infra dig,
it subordinates the reference to privil eges
obt ai ned by the nmenbers of Parlianent in
Engl and to the privil eges which may be
conferred by this Parliament by its own
enactnments. Therefore, there is no infra
dig in the wording of clause (3). This
practice has been followed in Australia, in
Canada and in other Dom nions with
advantage and it has secured conplete
freedom of speech and al so the

omi potence of the House in every

respect. Therefore we need not fight shy

of borrowing to this extent, when we are
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borrowi ng the English | anguage and

when we are using constitutiona

expressions which are common to

Engl and. You are saying that it will be a
badge of slavery, a badge of serfdom if we
say that the privileges shall be the same

as those enjoyed by the nenbers of the

House of Commons. It is far fromthat.

Today the Parlianent of the United

Ki ngdom i s exercising sway over G eat
Britain, over the Dom nions and ot hers.

To say that you are as good as G eat

Britain is not a badge of ‘inferiority but an
assertion of your own self-respect and

al so of the ommi potence of your

Parliament. Therefore, |I submt, Sir, there
is absolutely no force in the objection

made as to the reference to the British

Par |l i ament. Under these circunstances,

far from'this article being framed in a
spirit of servility or slavery or subjection
to Britain, it is franed in aspirit of self-
assertion and an assertion that our

country and our Parliament are as great

as the Parlianment of Great Britain."
(Enphasi s suppl i ed)

Dr. Anmbedkar when invited by the President to speak
expressed satisfaction with the reply already given by M.
Al ladi by saying "M. Alladi and others have al ready given the
reply, and I will be saying nostly the sane thing, probably in a
different way".
The anmendnent noved by Prof. Shah was negatived by
the Constituent Assenbly on 19th May 1948. After adoption of
a mnor anmendnent, for including the Commttees of the
Houses of Parliament, Draft Article 85 (present Article 105)
was adopted and added to the Constitution
Article 169 of the Draft Constitution, which corresponds
to present Article 194, contained simlar provision wth respect
to privileges of the State Legislatures and came up for
di scussi on before the Constituent Assenbly on 3rd June 1949.
The speeches made on the occasion are avail abl e at pages
578-584 of the Constituent Assenbly Debates (Volune 8).
Shri H. V. Kamath took exception in the foll.ow ng words: -

"M. President, | shall, by your |eave, say
a few words with respect to clause (3) of
this article. | do not propose to repeat

what | said on an earlier occasion when

we were di scussing the correspondi ng

clause relating to the privileges of

menbers of the Central Parliament. But

| should like to invite the attention of Dr.
Ambedkar and al so of the House to the
reaction anong the people as well as in

the Press to the clause that we adopted

on that occasion. | have no doubt in ny

own mnd that Dr. Anmbedkar keeps his

eyes and ears open, and cares to read

some of the inmportant papers daily or at

| east has themread to himdaily. Soon

after this clause relating to the privileges
of nmenbers of Parliament was adopted in
this House, nost of the Press was critica
of the way in which we had dealt with the
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matter. \ 005\ 005\ 005\ 005\005\005.. Britain, as the
House is aware, has an unwitten

Constitution though this particular

nmeasure may be witten down in sone

docunent. \ 005\ 005\ 005\ 005.. Many of the
Menbers here who spoke on that

occasi on remarked that they did not

know what the privil eges of the Menbers

of the House of Commpns were,

\ 005\ 005\ 005\ 005\ 005.. They coul d have at | east
drafted a schedul e and incorporated it at

the end of the Constitution to show what

the privileges of the nmenbers of the

House of Commobns were. That was not

done, and sinply a clause was inserted

that the privil eges obtaining there will

obtain here as well. Nobody knows what
those are, and a fortiori nobody knows
what privileges we will have. Qur

Par| i ament presi ded over by M.

Maval ankar has adopted certain rul es of
busi ness and procedure tentatively, and
has al so appointed or - is shortly going to
appoint a Conmittee of Privileges.

wonder why we coul d not have very

usefully and wi sely adopted in our
Constitution sonething to this effect, that
what ever privileges we enjoy as nenbers

of the Central Parliament will be enjoyed
by menbers of the Legislature inthe
States. If at all there was a need for

reference to any other Constitution.

think it was very unwi se on the part of

the Drafting Conmittee to refer to-an
unwitten Constitution, viz., the
Constitution of Great Britain. There is the
witten Constitution of the U S.A/, and

sonme of us are proud of the fact that we
have borrowed very nmuch fromthe

Anerican Constitution. May | ask Dr.
Ambedkar whether the privileges of the
Menbers of the House of Conmons in the
United Kingdomare in any way superi or

to or better than the privileges of the
nmenbers of the House of Representatives

of the United States? |If they are, | should
like to have enlightennment on that point.

If they are not, | think the reference to an
unwitten Constitution is not at al
desirable. \005\005..1f necessary let us put in
a schedule to our Constitution, and say

here in this article that the privileges and
rights are as specified in the Schedul e at
the end. \005\005\005 I would any day prefer a
definite schedule in the Constitution
showi ng what privil eges shall be enjoyed

by menbers of the Legislatures and of
Parliament. This particular clause, to ny

m nd, should be recast. W have passed

one cl ause on an earlier occasion, but

that is no reason why we shoul d

perpetrate the sanme m stake over and

over again. | would, therefore beg of Dr.
Anbedkar and his wi se team of the

Drafting Committee and the House to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 40 of 137

revise this clause, and if necessary, to go
back to the other clause, if they are

convi nced of the wi sdom of this course,

and revise that al so accordingly, and
proceed in a saner and a w ser nanner."

Dr. B.R Anbedkar, Chairman of the Drafting Commttee
trying to allay doubts, answered the criticismin the follow ng
manner : -

"Sir, not very long ago this very matter
was debated in this House, when we were

di scussing the privileges of Parlianent

and | thought that as the House had
accepted the article dealing with the
privileges and inmunities of Parlianent

no further debate woul d follow when we
were really reproduci ng the very same
provision with regard to the State

| egi sl ature. But as the debate has been

rai sed and as ny Friend M. Kamath said
that even the press is agitated, | think it
is desirable that | should state what
exactly is the reason for the course
adopted by the Drafting Commttee,

especi ally as when /the debate took place
last tine | did not intervene in order to
nake the position clear.

| do not know how many Memnbers
real ly have a conception of what is neant
by privilege. Now the privilege which we
think of fall into two different classes.
There are first of all, the privileges
bel ongi ng to individual nenbers, such as
for instance freedom of speech, imunity
fromarrest while discharging their duty.
But that is not the whole thing covered by

privil ege.
POO9.0.9.9.0.0.9.9.9.9.9.9.4
\005\005.. It is not easy, as | said, to define

what are the acts and deeds whi ch may
be deened to bring Parlianment into

di sgrace. That would require a

consi derabl e anpunt of di scussion and
exam nation. That is one reason why we
did not think of enunerating these
privileges and immunities.

But there is not the slightest doubt
innm nmnd and | amsure also in the
mnd of the Drafting Conmmittee that
Parliament must have certain privileges,
when that Parlianment would be so nuch
exposed to calummy, to unjustified
criticismthat the Parlianentary
institution in this country m ght be
brought down to utter contenpt and may
| ose all the respect which parlianmentary
institutions should have fromthe citizens
for whose benefit they operate.

| have referred to one difficulty why
it has not been possible to categorise.
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Now | shoul d nmention some ot her
difficulties which we have felt.

It seems to ne, if the proposition
was accepted that the Act itself should
enunerate the privileges of Parliament,
we woul d have to follow three courses.

One is to adopt themin the Constitution
nanely to set out in detail the privileges
and inmmunities of Parliament and its
menbers. | have very carefully gone over
May’ s Parliamentary Practice which is the
source book of know edge with regard to
the immunities and privil eges of
Parliament. | have gone over the index to
May’' s Parlianmentary Practice and | have
noticed that practically 8 or 9 colums of
the index are devoted to the privileges
and the imunities of Parlianment. So

that if you were to enact a conplete code
of the privilege and i munities of
Parl| i ament based upon what May has to

say on this subject, I' have not the |east
doubt in ny mnd that we will have to

add not less than twenty or twenty five
pages relating to i munities and
privileges of Parlianent. | do not know
whet her the Menmbers of this House

woul d I'i ke to have such a | arge

cat egorical statenent of privileges and

i munities of Parlianment extending over
twenty or twenty five pages. That | think
is one reason why we did not adopt that
cour se.

The ot her course is to say, as has
been said in nany places in the
Constitution, that Parlianent may nake
provision with regard to a particular
matter and until Parlianent nakes that
provi sion the existing position would
stand. That is the second course which
we coul d have adopted. W woul d have
said that Parlianent may define the
privileges and i mmunities of the nmenbers
and of the body itself, and until that
happens the privileges existing on the
date on which the Constitution cones
into exi stence shall continue to operate.
But unfortunately for us, as honourable
Menmbers will know, the 1935 Act
conferred no privil eges and no
imunities on Parlianment and its
menbers. Al that it provided for was a
single provision that there shall be
freedom of speech and no nenber shal
be prosecuted for anything said in the
debate inside Parliament. Consequently
that course was not open, because the
exi sting Parlianment or Legislative
Assenbly possesses no privilege and no
imunity. Therefore we could not resort
to that course

The third course open to us was the
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one which we have foll owed, nanely, that
the privileges of Parlianent shall be the
privil eges of the House of Commons. It
seens to ne that except for the
sentinmental objection to the reference to
the House of Commons | cannot see that
there is any substance in the argunent
that has been advanced agai nst the

course adopted by the Drafting

Conmittee. | therefore suggest that the
article has adopted the only possible way
of doing it and there is no other
alternative way open to us. That being so,
| suggest that this article be adopted in
the way in which we have drafted it."
(Enphasi s suppli ed)

Dr. Anbedkar thus reiterated the justification given by

M. Alladi earlier, adding that the catal oguing of all powers
and privileges woul d have added to the volune of the
Constitution and that the course of adopting the powers and
privileges of the existing |egislature under Government of India
Act, 1935 was inadvisable as that body had hardly any rights
avai |l abl e. The draft Article 169 (corresponding to present
Article 194) was adopted after the above nentioned

expl anati on and nade part of the Constitution.

The Constitution thus adopted through Articles 105 and

194, for the Parlianment and the State Legi sl atures respectively,
the same powers, privileges and inmmunities as vested at the
comencenment of the Constitutionin the House of Commobns

of the Parlianment of United Kingdom until they were "defined
by law'. Fromthis perspective, the | earned Additional Solicitor
General is not wong when he says that the establishment of
privileges in India at par with those existing in the House of
Conmons was not reflective of a colonial |egacy but, it was an
assertion of the truly sovereign nature of the Indian

Par | i ament .

The above di scussion shows that the reference to the

privil eges of the House of Commons was justified on grounds

of self-assertion that free India and its Parlianent are as great
as the Parlianment of Great Britain. The replies above quoted
al so show that the drafting commttee was nore concerned

about giving to the Parlianment the wi dest privil eges as

exerci sed by nmenbers of Parlianent in England, includingthe
power to punish for contenpt of the House. Full fledged
provisions listing out the powers and privileges was not
possi bl e as there was not sufficient tinme or the leisure to
formulate all of themin a conpendious form as had been

found by a Commttee constituted by the Speaker on the

| egislative side. That is why a wide scope and unfettered

di scretion was being left for the future Parlianent-of India to
set up the proper machinery for fornulating privileges, which
could be enlarged or curtailed. The adoption of the powers and
privileges of the House of Commons was only as a tenporary
neasure, followi ng the practice that had been followed in
Australia, in Canada and in other Dom nions with advantage

to secure conplete freedom of speech and al so the

omi potence of the legislature in every respect.

We woul d like to dispose of here itself a small argunent

put across by | earned Counsel for the Petitioners. The

argunent is that the fact that the provisions of Article 105
were anended by the Constitution (44th Anendnment) Act,

1978, thereby deleting the reference to the House of Comons
with effect from20th June 1979, the subject of powers and
privileges are to be construed and pegged to that date and
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further that since the House of Commons had not exercised
the power of expulsion after 1947, such power, even if it
exi sted in the House of Commons in 1947 has becomne

obsol ete and non-existing. Wile arguing that such power has
not been inherited by the Indian Parlianent, counsel would
also refer to certain recent devel opnents in United Ki ngdom
in particular Parlianmentary Privilege-First Report, published
on 30.03.1999, in the wake of which a recomendati on has
been made that "the Parlianment’s power to inprison person
whet her nenber or not, who are in contenpt of Parlianent
shoul d be abolished" and further that, "the power of the House
of Lords to suspend its nenbers should be clarified and
confirmed".

We are not inpressed with any of these argunents. The
amendnment brought into force.in 1979 does not turn the clock
ahead. The powers and privileges of the House of Conmons of
the Parliament of the United Kingdom as on the date of
conmmencenent of the Constitution of India were the powers
and privileges available to the Parlianent before the
anmendnment' _and that is the package which continues to be
avai | abl e post-anmendnent. Use of a particul ar power in 1947
woul d rather nake it closer in terms of time to the crucial date
of comrencenent of Indian Constitution. Its disuse in |ater
period is of no consequence. In this view, we are al so not
concerned w th subsequent devel opnents.

We are, thus, back at' the issue of powers and privil eges

of the House of Commons of the Parliament of ‘the United

Ki ngdom as on the date of conmencenment of the Constitution
of | ndia.

Powers, Privileges and Immunities - generally

As already noticed, Articles 105 and 194 enpl oy al npst
identical |anguage. Article 194 was at the core of the
controversy in the UP Assenbly Case.

Dealing with the provisions contained i nClause (1) of
Article 194, this Court observed thus:-

"\ 005\ 005\ 005.. Cl ause (1) makes it clear that

the freedom of speech in the |egislature of

every State which it prescribes, is subject

to the provisions of the Constitution, and

to the rules and standi ng orders,

regul ating the procedure of the

| egislature. Wiile interpreting this clause,

it is necessary to enphasise that the

provi sions of the Constitution to which

freedom of speech has been conferred on

the legislators, are not the genera

provi sions of the Constitution but only

such of themas relate to the regul ati on of

the procedure of the |egislature. The rules

and standing orders nay regul ate the

procedure of the legislature and sone of

the provisions of the Constitution may

al so purport to regulate it; these are, for

i nstance, Articles 208 and 211. The

adj ectival clause "regulating the

procedure of the |egislature" governs both

the preceding clauses relating to "the

provi sions of the Constitution" and "the

rul es and standi ng orders". Therefore,

clause (1) confers on the legislators

specifically the right of freedom of speech

subject to the linmtation prescribed by its

first part. It would thus appear that by

maki ng this clause subject only to the

speci fied provisions of the Constitution
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the Constitution-nmakers wanted to nmake

it clear that they thought it necessary to
confer on the legislators freedom of

speech separately and, in a sense,

i ndependently of Article 19(1)(a). If al
that the legislators were entitled to claim
was the freedom of speech and

expression enshrined in Article 19(1)(a), it
woul d have been unnecessary to confer

the sane right specifically in the manner
adopted by Article 194(1); and so, it

woul d be legitimate to concl ude that
Article 19(1)(a) is not one of the

provi sions of the Constitution which
controls the first part-of clause (1) of
Article 194."

(Enphasi s suppl i ed)

Taki ng note of Pandit Sharma (1), it was reiterated in the
UP Assenbly Case that clause (1) of Article 194 no doubt
nakes a substantive provision of the said clause subject to the
provi sions of the Constitution; but in the context, those
provi sions cannot take in Article 19(1)(a), because latter article
does not purport to regulate the procedure of the |egislature
and it is only such provisions of the Constitution which
regul ate the procedure of the |egislature which are included in
the first part of Article 194(1)
On the provisions of clause (2) of Article 194, this is what
the Court found: -
"It is plain that the Constitution-makers
attached so nuch inportance to the
necessity of absolute freedomin debates
within the |egislative chanbers that they
thought it necessary to confer conplete
i munity on the |egislators fromany
action in any court in respect of their
speeches in the legislative chanbers in
the wide terns prescribed by clause (2).
Thus, clause (1) confers freedom of
speech on the legislators within the
| egi sl ative chanber and cl ause (2) makes
it plain that the freedomis literally
absol ute and unfettered."
(Enphasi s suppl i ed)

In the context of the all inportant clause (3) of Article
194, the Court observed thus: -

"\ 005\ 005\ 005\ 005\ 005\ 005 The Constituti on-makers
nmust have thought that the |egislatures

will take sone tine to make laws in

respect of their powers, privileges and
imunities. During the interval, it was

clearly necessary to confer on themthe

necessary powers, privileges and

imunities. There can be little doubt that

the powers, privileges and i munities

whi ch are contenpl ated by clause (3), are

i nci dental powers, privil eges and

i muni ties which every | egislature nust

possess in order that it may be able to

function effectively, and that explains the
purpose of the latter part of clause (3)."
(Enphasi s suppl i ed)

The above quoted observations squarely apply to the
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correspondi ng clauses of Article 105 of the Constitution
In the context of the noticeable omission in other clauses,
i ncluding clause (3), of the expression "Subject to the
provi sions of this Constitution"” as used in clause (1) of Article
194, this Court felt:

"\ 005\ 005\ 005\ 005. al | the four clauses of Article

194 are not in terns nmade subject to the

provi sions contained in Part Ill. In fact,

clause (2) is couched in such wide terns

that in exercising the rights conferred on

them by clause (1), if the legislators by

their speeches contravene any of the

fundanental rights guaranteed by Part

11, they would not be liable for any action

in any court. Nevertheless, if for other

valid considerations, it appears that the

contents of clause (3) may not exclude

the applicability of certain relevant

provi sions of the Constitution, it would

not be reasonabl e to suggest that those

provi si ons_nmust be ignored just because

the said clause does not open-wth the

words "subject to the other provisions of

the Constitution". I'n dealing with the

ef fect of the provisions contained in

clause (3) of Article 194, wherever it

appears that there is a conflict between

the said provisions and the provisions

pertaining to fundanmental rights, an

attenpt will have to be nmade to resolve

the said conflict by the adoption of the

rul e of harnoni ous construction\005\005\005"

(Enphasi s suppl i ed)

The argument that though Article 194(3) had not been

made subject to the provisions of the Constitution, it does not
necessarily nmean that it is not so subject, and that the severa
cl auses of Article 194 should not be treated as distinct and
separate provisions but should be read as a whol e and 'that, so
read, all the clauses should be taken as subject to the

provi sions of the Constitution which, of course, would include

part 11l of the Constitution had been earlier rejected by this
Court through unani mous view on the subject in Pandit
Sharma (1).

It is incumbent in view of Article 105 (3) to trace the

power of expulsion with reference to the powers, privileges and
i Mmunities recognized as vesting in the House of Comons of
Parliament of United Kingdom as on the date of

comencenment of the Constitution of India, that is 26th

January 1950. If such a power or privilege vested in the said

| egi sl ature, the question would arise as to whether-it could be
part of the inheritance for Indian |legislatures in the face of the
provisions of its witten Constitution

It is settled that out of entire bouquet of privileges and
powers which the House of Commons clainmed at the tinme of its
bitter struggle for recognition during the 17th through 19th
centuries, all have not survived the test of tine. Some were

gi ven up. Some others faded out by desuetude. In this context,
this Court in UP Assenbly Case opined thus:-

"\ 005\ 005\ 005\ 005. in every case where a power is

clainmed, it is necessary to enquire

whet her it was an existing power at the

relevant time. It nust al so appear that

the said power was not only clai ned by

the House of Comons, but was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 46 of

137

recogni sed by the English Courts. It

woul d obviously be idle to contend that if
a particular power which is clainmed by
the House was cl ai ned by the House of
Conmons but was not recogni sed by the
English courts, it would still be upheld
under the latter part of clause (3) only on
the ground that it was in fact clained by
t he House of Commons. |n other words,

the inquiry which is prescribed by this
clause is: is the power in question shown
or proved to have subsisted in the House
of Commons at the relevant tinme?"
(Enphasi s suppl i ed)

The argurment of availability of all the powers and
privileges has been rejected in UP Assenbly Case with
reference to illustrations of some powers clainmed by the House
of Commons as nentioned in May's Parlianmentary Practice
(pages 86 & 175 in 16th Ed.), but which cannot be cl ai ned by
the Indian | egislatures, including the privilege of freedom of
access which is exercised by the House of Commons as a body
and through its Speaker "to have at all times the right to
petition, counsel, or renpbnstrate with their Sovereign through
their chosen representative and have a favourable
construction placed on his words was justly regarded by the
Conmons as fundanental privilege"; the privilege to pass acts
of attainder and inpeachnments; and the privilege in regard to
its own Constitution which is expressed in three ways, first by
the order of newwits to fill vacancies that arise in the
Conmmons in the course of a parlianent; secondly, by the tria
of controverted elections; and thirdly, by determ ning the
qualifications of its nenbers in cases of doubt.
Pl ea of negation by other Constitutional provisions

Bef ore we consider the questi on whether the power of
expul sion can be read within Article 105(3) or not, it is

necessary first to decide the question : will reading such a
power under Article 105(3) violate any other provisions of the
constitution. In other words, whether power of expulsion

woul d be inconsistent with other provisions of the

Constitution of India.

According to the Petitioners the power of expulsion is

i nconsistent with the follow ng provisions of the Constitution:-

(i) The provisions relating to vacancy and disqualifications
[Articles 101 - 103];

(ii) The provisions relating to salaries and all owances of
menbers and their right to hold office till the end of the

term[Article 106 and Article 82(3)];

(iii) Citizen's right to vote and right of representation of their
constituency in Parlianent ; and

(iv) The fundanmental rights of the MPs.

(i) Provisions relating to vacancy and disqualification
The Petitioners have relied on Articles 101, 102 and 103

of the Constitution in support of their contention. The
submission is that these Articles (relating to vacancy and

di squalification) are exhaustive regarding the termnation of
menber ship of the Parlianent and that no additional ground

can exi st based on which the nmenbership of a sitting Menber

of Parlianment can be terminated. Articles 101, 102 and 103
appear under the sub-heading "Disqualifications of Menbers”

in Chapter Il of Part V of the Constitution

Learned counsel for the Petitioners subnit that since the
Parliament can create an additional disqualification by law, it
was open to it to pass a |l aw seeking to disqualify from
continui ng the nenbership of such nmenbers as are guilty of
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conduct unworthy of a nenber. Such a | aw not havi ng been
passed, the petitioners subnit, the ternination of menbership
cannot take place through a resolution of the House

purporting to act under Article 105(3). Articles 190 and 191
which pertain to the vacation of seats and disqualifications for
menbership of State |egislatures, correspond to, and are on
identical ternms as, Articles 101 and 102.

It is necessary to understand the exact inmport of the

terns 'vacancy', 'disqualification’ and 'expul sion’

These terns have different meani ngs and they do not

overlap. Disqualification strikes at the very root of the

candi date’s qualification and renders himor her unable to
occupy a nenber’s seat. Expulsion, on the other hand, deals
with a person who is otherwise qualified, but in the opinion of
the House of the |egislature, unworthy of menmbership. Wile

di squalificati on operates to prevent a candidate fromre-

el ection, expul sion occurs after the election of the nenber and
there i's no bar on re-election. As far as the term’vacancy’ is
concerned, it is a consequence of the fact that a nmenber

cannot continue to hold nmenbership. The reason may be any

one of the several possible reasons which prevent the nenber
from continui ng nenbership, for exanple disqualification

death or expul sion.

In view of above, it is not possible to accept the

submi ssion that the term nati on of nenbership can be

effected only in the manner laid down in Articles 101 and 102.
Wil e these articles do speak of qualifications for and
continuation of menbership, in our view they operate

i ndependently of Article 105(3). Article 105(3) is also a
constitutional provision and it demands equal wei ght as any

ot her provision, and neither being ’subject to the provisions of
the constitution’, it is inpossible to accord to one superiority
over the other. W cannot accept the subm ssion that the
provisions in Articles 101 or 102 restrict in any way the scope
of 194(3). There is no reason for themto do so. Though

di squalification and expul sion both result in the vacancy of a
seat, there is no necessity to read one in a way that restricts
the scope of the other. The expulsion on being found unfit faor
functioning within the House in no way affects the
qualifications that a nmenber nust fulfill, and there is no
reason for the latter to affect expulsion. Both of the provisions
can operate quite harmoniously. W fail to see any

i nconsi stency between the two. Nor do we find any reason to
support the claimthat provisions under Articles 101 and 102
are exhaustive and for that reason, Article 105(3) be read as
not to include the power of expulsion. Further, death as a
cause for vacancy of a seat is also not nmentionedin the

rel evant provisions. Simlarly, it is not necessary for expulsion
to be mentioned, if there exists another constitutional

provi sion that provides for such a power. |t is obvious that
upon expul sion, the seat of the nmenber is rendered vacant

and so no specific recognition of this provision is necessary
within the provision relating to vacancy. Thus, the power of
expul sion cannot be held to be inconsistent with these
provi si ons.

While interpreting Article 194, three H gh Courts have

rightly rejected simlar contentions {Yashwant Rao

Meghawal e v. Madhya Pradesh Legislative Assenbly [AIR

1967 MP 95], Hardwari Lal [ILR (1977) 2 P&H 269 (FB)], K
Anbazhagan v. TN Legi sl ative Assenbly [AI R 1988 Mad.

275]. An alnobst identical question was raised in an

Australian case of Arnstrong v. Budd [(1969) 71 SR 386

(NSW]. The question in that case was whether Section 19 of
the Constitution Act which provided for circunstances of
vacation of seats of Legislative Councillors was exhaustive so
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as to prevent the power of expul sion. The Court rejecting the
argunent that section 19 was exhaustive stated:-

"\ 005\ 005\ 005. . but cannot be argued that s. 19

constitutes a conplete code for the

vacation of a seat or contains the only

criteria upon which a vacancy can

occur\ 005\ 005"

Thus, we are unable to accept the Petitioners’ contention

that Articles 101 and 102 are exhaustive with respect to

term nation of menmbership. Therefore, power of expulsion

cannot be said to be inconsistent with these provisions.

In connection with this issue, the Petitioners have al so

relied on two other provisions. First, they would submt that
sections 7-10A of the Representation of Peoples Act, 1951 |ay
down exhaustive provisions on disqualification, inplying that
all disqualifications nust be nade by |aw. Indeed, there is no
quarrel with this position. In fact, it has been held by this
Court in Shrikant v. Vasantrao [(2006) 2 SCC 682] that "it

is not possible to add to or subtract fromthe disqualifications,
ei ther on the ground of conveni ence, or on the grounds of

equity or logic or perceived legislative intention". However, as
di scussed earlier, disqualification and expul sion are two

di fferent concepts altogether, and recognizing the Parlianent’s
power to expel under /Article 105(3) does by no neans anount

to adding a new ground for disqualification

The ot her provision that the Petitioners have relied upon

is Article 327 of the Constitution.  This article enables the
Parliament, subject to the other provisions of the Constitution,
to nake provisions by law for "all other matters necessary for
securing the due constitution of the House". ~They would al so
refer to Entry 74 of List | of the Seventh Schedul e which
confers upon the Parlianment the conpetence to |egislate on the
power, privileges and i munities of the Houses of Parlianent.
The argurment is that the Parlianment can only claimadditiona
powers by nmaking a |law. However, ‘we are unable to accept

this contention, since Article 105(3) itself provides the power
to make a | aw defining powers and privileges and further the
position that all the privileges of the House of Commbns vest

in the Parlianent until such a law is passed. Article 327
pertains to the constitution of the House insofar as el ection
matters, etc. are concerned. It does not refer to privil eges that
the Parliament enjoys.

Thus, we find that the power of expulsion is not negated

by any of the above constitutional or statutory provisions.

(ii) Provisions relating to salary etc. and the right to a
fixed term

It was further argued by the Petitioners, that provisions

in the constitution relating to salary and the termfor which
they serve in the House are constitutional rights of ‘the
menbers and the power of expul sion, by term nating their
menbership violates these constitutional rights.

The rel evant provisions in the constitution are Article 106

on the subject of salaries and Article 83(2) inrelation to the
duration of the Houses of Parliament.

The Petitioners have relied on these above constitutiona

provi sions and subnmitted that an expul sion of a Menmber of
Parliament would result in the violation of the above rights
guaranteed to him The claimof the other side is that the

deci sion to expel does not violate these rights. Firstly, it has
been argued that the article |aying down the duration of the
House does not guarantee a termfor the menber. Various

ci rcunmst ances have been pointed out under which the term
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hel d by a nenber can be much less than five years, regardl ess
of what is stated in Article 83(2). Secondly, it has been argued
that Article 106, which |ays down provisions for the salary of
the menber, is dependent upon the person’s nenbership. It is
only as long as the person continues to be a nmenber that he
can draw the salary. Wen the nenbership term nates, the
provisions of Article 106 becone inapplicable.
Simlar argunents were nmade in the case of K  Anandan

Nanbi ar v. Chief Secretary, State of Madras [AIR 1966 SC
657]. In that case, certain nenbers of Parlianent were
det ai ned by the CGovernnent of Madras and one of the grounds
on whi ch they chall enged their detention was the violation of
their constitutional rights. In support of this contention, the
Petitioners relied on various provisions relating to nenbers
and proceedings of the Parlianment including Articles 79, 85,
86 and 100. They cl aimed that they continued to exercise al
the "constitutional rights’ that flow from nmenbership unl ess
the menber is disqualified. The contention was that "if a
Menber ' of 'Parliament incurs a disqualification, he may cease
to be such nenber, but if he continues to be qualified to be a
menber, his constitutional rights cannot be taken away by

any law or order". This Court rejected this argunent hol di ng
that: -

"\ 005.they are not ‘constitutional rights in
the strict sense, and quite clearly, they

are not fundamental rights at all"

(Enphasi s suppl i ed)

Al t hough this case involved detention and the arrest of

the menbers of Parlianent, which-are matters-relating to field
distinct fromthat of the rights clainmed in the cases at hand,
we are of the viewthat the logic in the case applies equally to
the present situation. In this case certain provisions regarding
menbers and their functioning within the Parlianent were

held not to create independent rights which could be given
supremacy over a |legal detention. Simlarly, in the present
case, where there is a | awmful expul sion, the nmenbers cannot
claimthat the provisions relating to salaries and duration of
the House create such rights for the nenbers that woul'd have
supremacy over the power of expul sion of the House.

Wth specific reference to the power of expul sion, a

simlar argunment with respect to the duration of the
Legi sl ative Assenbly of a State was rejected by the Madras

Hi gh Court in the K Anbazhagan (supra). The Hi gh Court
rightly held that such a provision could not negate the power
of expulsion. It stated:-

"Therefore, it cannot be said that nerely

because Article 172 provides for a period

of five years to be the duration of the

Legi sl ative Assenbly each nenber nust

necessarily continue to be a nenber for

five years irrespective of the other

provi sions of the Constitution".

As far as the provision for the duration of the House is
concerned, it sinply states that the normal duration of a

House is to be five years. It cannot be interpreted to nean that
it guarantees to the nenbers a termof five years. The
Respondents have correctly pointed out that a nenber does

not enjoy the full five-year termunder various circunstances;
for exanpl e when he or she is elected md-term when the

termof the House is cut short by dissolution, when the

menber stands disqualified or the seat is rendered vacant. W
find that a correct viewin this regard has been taken in K
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Anbazhagan, in line with the view expressed by this Court in
K. Anandan Nanbiar. |f the provisions nentioned by the
petitioners were actually to create rights in respect of
nmenbers, then each of the above situations would be liable to
be challenged for their violation. This quite obviously is not
what is intended by the Constitution. Expulsion is only an
addi ti onal cause for the shortening of a termof a nenber.
Further, as far as the provision relating to the salary of

the nmenber is concerned, it is quite absurd to claimthat
because the Constitution makes a provision for salaries, the
power of the House to expel is negated since the result would
be that the menmber would no | onger be paid. Salaries are

obvi ousl y dependent upon nenbership, and the continuation

of menbership is an independent matter altogether. The

term nation of menbership can occur for a variety of reasons
and this is at no point controlled by the fact that salaries are
required to be paid to a menber.

Thus, in our view, the above provisions do not negate the
power of expulsion of the House, and there is no inconsistency
bet ween t'he House’s power of expul sion and the said
provi si ons.

(iii) The right of the constituency to be represented and
the right to vote:

The next contention of behalf of the Petitioners has been
that in the denocratic set-up adopted by |India, every citizen
has a right to vote and to be duly represented. It was argued
that expelling a menber who has been el ected by the people
woul d violate the denpocratic principles and the constituency
woul d go unrepresented in the Parlianment. They subnit that
the right to vote ought to be treated as a fundanental right
and that the power of expulsion violates various denocratic
principles. On the other hand, thelearned Counsel for Union
of India submtted that the right to be represented is not an
absolute right, and that expulsion does not create a bar for re-

el ection.
We are unable to accept the contentions of the
petitioners. In this regard, it is first inmportant to note that the

right to vote has been held to be only a statutory right, and
not a constitutional or a fundanental right (see Shrikant v.
Vasantrao [(2006) 2 SCC 682] and Kul di p Nayar v. Union

of India [(2006) 7 SCC 1].

Wiile it is true that the right to vote and be represented

is integral to our denocratic process, it nmust be renenbered
that it is not an absolute right. There are certainlimtations to
the right to vote and be represented. For exanple, a citizen
cannot claimthe right to vote and be represented by a person
who is disqualified by law or the right to be represented by a
candi date he votes for, even if he fails to win the el ection
Simlarly, expulsion is another such provision. Expulsion is
related to the conduct of the nmenber that |lowers the dignity of
the House, which may not have been necessarily known at the
time of election. It is not a capricious exercise of the House,
but an action to protect its dignity before the people of the
country. This is also an integral aspect of our denocratic set-
up. In our view, the power of expulsion is not contrary to a
denocratic process. It is rather part of the guarantee of a
denocratic process. Further, expulsion is not a decision by a
single person. It is a decision taken by the representatives of
the rest of the country. Finally, the power of expulsion does
not bar a nenber fromstanding for re-election or the
constituency fromelecting that nmenber once again

Thus, we hold that the power of expul sion does not

violate the right of the constituency or any other denmpcratic
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princi pl es.

(iv) Fundanental rights of the nenber:

Lastly, it has been contended by the Petitioners that the

power of expulsion violates the fundanmental rights of the
menber. It was argued that the power of expul sion violates
Article 19(1)(g), which guarantees the right to ’'practise any
profession, or to carry on any occupation trade of business’. It
was submitted that this right can only be curtailed by a law in
the interest of general public and that producing the sane
result by a resolution of the House is inpliedly barred. It was
al so contended that Article 21, which includes the right to
livelihood was violated, since it can only be restricted by a
"procedure established by | aw .

We are not inpressed with any of these contentions of

the petitioners. Even if it were to be assuned these rights
apply, we do not believe that they could prevent reading the
power of expulsion-wthin Article 105(3).

First, it is to be renmenbered that 105(3) is itself a
constitutional provision and it is necessary that we nust
construe the provisions in such a way that a conflict with

ot her provisions is avoided. W are of the view that where
there is a specific constitutional provision as may have the
effect of curtailing these fundamental rights if found
applicable, there is no need for a law to be passed in terns of
Article 19(6). For exanple, Article 102 relating to

di squalifications provides that nmenbers who are of unsound

m nd or who are undi scharged insol vents as decl ared by

conpetent courts are disqualified. These grounds are not
mentioned in the Representation of Peoples Act, 1951. Though
this provision would have the effect of curtailing the rights
under Article 19(1)(g), we doubt that it can ever be contended
that a specific |law nmade in public interest is required.
Simlarly, if Article 105(3) provides for the power of expul sion
(though not so expressly nentioned), it cannot be said that a
specific law in public interest is required. Sinply because the
Parliament is given the power to make law on this subject is

no reason to say that a |l aw has to be mandatorily passed,

when the Constitution itself provides that all the powers of the
House of Commobns vest until such a law is made. ~Thus, we

find that Article 19(1)(g) cannot prevent the readi ng of power of
expul si on under Article 105(3).

Finally, as far as Article 21 is concerned, it was

submitted that the 'procedure established by |aw includes the
rules relating to the Privileges Commttee, etc., which were not
foll owed and thus the right was violated. In our view this does
not prevent the reading of the power to expel in Article 105(3).
It is not possible to say that because a ’'procedure established
by law is required, it will prevent the power of expul sion

al together and that every act of expulsion will be contrary to
the procedure established by |aw. Wether such a claimis

mai nt ai nabl e upon specific facts of each case is sonething

that will have to be considered when the question of judicia
reviewis taken up. At this stage, however, a blanket ban on
the power of expul sion based on Article 21 cannot be read in
the Constitutional provisions. This is an issue that may have a
bearing on the legality of the order. But, it cannot negate the
power of expul sion.

In the light of the above di scussion, we hold that the

power of expul sion does not come into conflict with any of the
constitutional provisions and thus cannot be negated on this
basi s.

Let us now consider the argunent in relation to the

power of self conposition of House of Comons.

Power of self composition
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The history of England is replete with nunerous

i nstances wherein the power of expulsion was exercised by the
House of Commons. It has been strenuously argued by

M. Jet hmal ani and M.Lekhi that all the powers and privil eges
of the House of Commons have not been inherited by the

| egi sl ative organ under the Constitution of India and power of
expul sion is one such power. To consider this contention, it is
necessary to find out the true nature and character of the
power of expulsion clained by the House of Conmmons.

It is true that certain privileges of the House of Conmons

are not available to any legislative body in India, whether at
the Union level or in the States, even under clauses (3) of
Articles 105 or 194 of the Constitution.

The case of the petitioners . is that the House of Conmons
derives the power to expel its nmenbers solely fromits privil ege
of regulating its conposition, and fromno other source. In

ot her words, they submt that the power of expul sion has

al ways been cl aimed and exerci sed by the House of Conmons

as one that stens fromthe power of the House of Commons to
determ ne its own conposition including the fitness of el ected
nmenbers to renmain nenbers. Power of expulsion is a facet of

and is part & parcel of this basic privilege of the House of
Conmons to provide for and regulate its own Constitution.

The House of Commobns has al ways cl ai med an unrestricted

and un-canal i zed power of expelling anyone of its nenbers for

hi storical reasons and as an adjunct of ‘the ancient and
peculiar privilege of deternmining its own conposition. It has
resorted to this power of expulsion in nunerous cases which
have not the renotest relevance to either a breach of privilege
or to the conm ssion of contenpt or as a neasure of

puni shnment for ordinary crines.

The argunment is that since the Parlianent of India does

not have the power to provide for or regulate its own
constitution, power of expul sion cannot be found conferred by
Article 105 on the Houses of Parliament. In this respect, the
petitioners would place reliance onthe concl usion, reached,
with reference to May's Parlianmentary Practice [16th ed.

p.175], in the UP Assenbly Case (at page 448) to the effect

that the legislature in India cannot claimprivilege of the
House of Commons "in regard to its own Constitution” which

is "expressed in three ways, first by the order of new wits to
fill vacancies that arise in the Commons in the course of a
parlianment; secondly, by the trial of controverted elections;
and thirdly, by determining the qualifications of its nenbers
in cases of doubt "

That the |egislatures established under the Constitution

of India do not have the power of self conposition cannot be a
subj ect matter of controversy. It was clearly so observed in UP
Assenbly Case.

The Legislative organs in India, both Parlianment and the

State legislatures, are conpletely subservient to, “and control | ed
by, the witten provisions of the Constitution of India in regard
to the composition and the regul ati on of the nenbership

thereof and cannot claimthe privilege of providing for or
regulating their own constitution. This can be denonstrated by
even a cursory |look at the various provisions of the
Constitution which we may presently do.

India is an indestructible Union of destructible units.

Article 3 and Article 4 of the Constitution together enmpower
Parliament to make laws to forma new State by separation of
the territory fromany State or by uniting two or nore States or
parts of States or by uniting any territory to a part of any State,
and in so doing to increase or dininish the area of any State
and to alter its boundaries and further to give effect through
nmeasures to provide for the representation in the Legislatures
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of State or States affected by such | aw by varying the conpo-
sition, the nunerical strength thereof or even affecting the very
exi stence of a State Legislature.

Article 79 provides for the Constitution of Parlianent i.e.

the Union Legislature which consists of the President and two
Houses known respectively as the Council of States and the

House of the People. Article 81 deals with the conposition of
the House of the People and inter alia provides for the

maxi mum nunerical strength (not nore than five hundred

and thirty nenbers fromthe States and not nore than twenty
menbers to represent the Union Territories), the nmanner of

el ection (direct) and the nature of constituencies in the States
(territorial), allotnent thereof to the different States on the
basis of ratio between the nunber of seats and the popul ation

of the State, with Article 82 taking care of the readjustnment of
all ocation of seats and the division of each State into territoria
constituencies after each census. Article 83 provides for the
durati on of each House of Parlianment, nmaking the council of
States a permanent body with one-third of the nenbers

thereof retiring on the expiration of every second year, thereby
giving to each of themtenure of six years. |t declares the term
of the House of the People to be five years, unless sooner

di ssol ved, extendabl e for a period not exceeding one year at a
time in the event of proclamation of emergency.

Article 84 prescribes the qualifications for nenbership of
Parlianment, spelling out two main qualifications, |eaving the

di scretion to prescribe the others by law to the Parlianent.

The qualifications necessary as per the constitutiona

provi sions include the citizenship of India and a m nimum age.
Article 102 prescribes certain disqualifications which

operate as disqualifications at the tine of Election or nmay
becorme supervening qualifications subsequent to the el ection

As per the nandate in this constitutional provision a person is
di squalified for being chosen as or for being a menber of
Parliament if he holds an office of profit (other than such

of fices as are declared by Parlianent to be exenpt from such
consequences); if he is of unsound mind and so declared by a
conpetent court; if he is an undischarged insolvent; if he is
not a citizen of India or has voluntarily acquired citizenship of
a foreign state or is under any acknow edgenent of all egi ance

or adherence to a foreign state and if he is so disqualified by or
under any | aw nmade by parlianent. The question of

di squalification is decided on the basis of opinion of the

El ecti on Commi ssion by the President, in terns of the power
vested in himby Article 103. Article 102(2) also refers to
disqualification as a result of enforcenent of the provisions of
the Tenth Schedul e on account of defection.

Article 101 makes provision on the subject of vacation of

seats in the Houses of Parliament. A person cannot be a

menber of both Houses at the sanme tine and if chosen as a

menber of both Houses he is required to vacate his seat in one
or the other House. Sinmilarly a person cannot be a nenber

both of the Parlianent and of a House of the Legislature of a
State. If so elected to both the said bodies, he is required to
resi gn one seat and in case of default at the expiration of
period specified in the Rules made by the President, the seat

in Parliament is rendered vacant. Article 101(4) enpowers the
House to declare the seat of a nmember vacant if such menber
remai ns absent fromall meetings of the House for a period of

si xty days without perm ssion of the House. Article 101(3)

decl ares that on a nmenber being found disqualified under

Article 102, his seat in the Parliament becones vacant. In
addition to these various nodes of vacation of seats,

resi gnation of the seat by witing under the hand of the

menber results in the seat becom ng vacant upon acceptance
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of the resignation.

Article 99 requires every Menber of Parlianent to nake

and subscribe the oath or affirmati on prescribed in the Third
Schedul e, before taking the seat. Articlel04 prescribes a
penalty for sitting and voting in the Parlianent before making
oath or affirmation or when not qualified or in the event of
bei ng rendered disqualified.

Article 330 and Article 331 make special provision for
reservation of seats in the House of the People for the
Schedul ed Castes & Schedul ed Tribes and the Anglo Indian
conmuni ty.

Article 85 vests in the President the power to summon

each House of Parlianent for periodical sessions, the period
between two sittings whereof cannot exceed six nonths. The
said Article also vestsin the President the authority to
prorogue either House or dissolve the House of the People.

The above mentioned are sonme of the provisions of the
Constitution that col l'ectively show that the privilege of

regul ati ng own conposition is not available to the Parlianent.
Part XV.of the Constitution of India makes detail ed

provi si ons _on the subject of Elections to the Parlianent and
State Legislatures. Article 326 makes adult suffrage as the
norm for these elections. The mandate of Article 324 is that it is
the El ection Commi ssion that controls the superintendence,
direction and control of elections. There is no power in any

| egislature to fill its own vacancies or to issue wits for the
hol di ng of by-elections etc.

Articles 168 and 169 provide for the constitution of the

State Legislatures, with Parlianment being vested with power to
substantially alter the very conposition of the State
Legi sl atures by providing procedure follow ng which bicaneral
Legislature of a State nay be altered to a unicaneral one, or
vice versa. Article 170 and Article 171 deal with the
conposition of the Legislative Assenblies and the Legislative
Councils respectively in the States. The maxi mum and t he

m ni mum nunber of nenbers are prescribed by | aw and the

rati o between the popul ati on of each constituency wi'thin the
State with the nunber of seats allotted to it being al so

regul ated by constitutional provisions, even the matter of re-
adjustrment of the territorial constituencies being controlled by
such authority (Delimtation Commi ssion) and in such manner

as Parlianment is to determne by law. The normal tenure of five
years for a State Legislative Assenbly is prescribed by Article
172. The duration of the State Assenbly and the node and

manner of its dissolution are matters contr.ol | ed by
constitutional prescriptions. Articles 173 and 191 prescribe the
qualifications and disqualifications for the nmenmbership of the
State Legislature; Article 174 creates a constitutional obligation
on the State Legislatures to neet at |east once within a space of
six nonths, the power to summon the State |egislature having
been given not to the House(s) but to the Governor

Articles 327 and 328 enmpower the Parlianent and the

State Legislatures, in that order, to nake |aws in connection
with the preparation of the electoral rolls, the delimtation of
constituencies and all other matters necessary for securing the
due constitution of the State Legislatures. Article 333 to 334
provide for the reservation of seats for the Schedul ed Castes
and other comunities in the State Legislatures again dealing
with the subject of composition and the character of the
menber shi p t hereof.

Article 329 does bar the jurisdiction of courts but only in
matters of delimtation of constituencies or allotment of seats
thereto and reserves the jurisdiction to deal with el ection

di sputes in favour of the authority prescribed by |aw, which
incidentally is Hi gh Court as per the Representation of People
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Act, 1951.

It nust, therefore, be held as beyond the pale of all doubts
that neither Parlianent nor State Legislatures in India can
assert power to provide for or regulate their own constitution in
the manner claimed by the House of Conmons in United

Ki ngdom Having regard to the el aborate provision made

el sewhere in the Constitution, this power cannot be clai ned
even, or least of all, through the channel of Articles 105 (3) or
294 (3).

The question that inmrediately arises is as to whether the

power of expulsion is referable exclusively, or solely, to the
power of the House of Commons to determine its own

conposition including the fitness of elected nmenbers to

remai n menbers.

The Union of India has argued that there is no authority

for the proposition that the House of Commons derived its

power to expel a member only fromits privilege to provide for
its own Constitution or conposition. It is the stand taken by
the | earned Counsel ‘that at the highest it may be stated that
the expul'sion of -a nmenber by the House of Comons can al so

be a manifestation of its power to control its own conposition
in addition to the privilege to control its own proceedings
including disciplining a member in a fit case by his expul sion
On the other hand, seeking support fromcomentaries

on Constitutional l'aw of England, the petitioners point out that
the subject of expulsion is dealt with by all authorities as
inextricably linked with the deternination of the |ega
qualifications or disqualifications for the menbership of the
House of Commons, that is the peculiar right to judge upon the
fitness or unfitness of anyone of its menbers to continue as a
| egi slator. This power, they submt, is essentially derived from
the privilege to provide for its own constitution and fromno
ot her source.

The petitioners submit that a holistic reading of the

wor ks of English and Commonweal th aut hors reveal s that al

of themtreat expul sion solely as an expression of the 'Privilege
of Regul ati ng Due Conposition of the House', and not as part

of privilege of regulating own proceedings or as an

i ndependent penal power for punishing contenpt. I'n fact, they
submit, the right of the House of Commobns to regulate its own
proceedi ngs was not hing nmore than a right of exclusive

cogni zance of matters concerning the House to the exclusion

of the Courts’ jurisdiction. It was nmerely a jurisdictional bar
and had nothing to do with the source of power that could be
legitimately exercised in Parliament. The argument is that if
the power to expel does not reside in the House of Conmons

i ndependent of the power to constitute itself, it would
naturally not be available to the Indian Legislatures.

M. Andhyarujina and M. Subramani an, however,

submitted that the privilege of the House of Comons "to
provide for its own proper constitution" has a neaning wth
regard to its privileges in the matter of elections to it, as
expl ained by May in three ways as noticed by this Court in UP
Assenbly Case as mentioned above and which incl ude
"determining the qualifications of its nenbers in cases of
doubt". Referring to May's 20th ed. Chapter 2 on elections p
34 and Chapter 3 on Qualifications p. 520, it is argued that
this privilege is essentially related to electoral matters

i ncluding disqualifications to be elected. The "qualifications"”
referred to are the qualifications of a nmenber el ected but
whom t he House considers as not qualified to stand for

el ections and sit in Parliament e.g. insolvents, ninor, lunatics,
aliens, those charged with treason, peers etc. The House has a
right to deternmine the qualifications "in case of doubt" which
clearly shows that this statement does not mean unfitness to
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be a nenber by conduct.

The debate on the subject took the | earned counsel to the
interpretation and exposition of law of Parlianent as is found in
the maxi mlex et Consuetudo Parlianenti as the very existence

of a parliamentary privilege is a substantive issue of
parliamentary |aw and not a question of mere procedure and
practice.

The petitioners seek to draw strength fromthe

observations of this Court in UP Assenbly Case referring to

the privilege of the House of Commons in regard to its own
constitution "expressed in three ways" that cannot be

clainmed by the Indian Legislature. In this context,

however, questions have been raised as to whether the

privilege in regard to its own constitution is expressed by

the Commons only in thethree ways nenti oned above or

the three ways enunerated are nerely illustrative of the

various other ways-in which the House of Commons mi ght

have expressed, clainmed or enjoyed the said privil ege.

Ref erence has been nmade to a distinct fourth way of

expression menti oned by Anson (in "Law and Custom of the
Constitution") wth counter argument that the said fourth

way is a nmere extension of the three ways and is really a

part thereof and not independent of the same.

Anson in ' The Law and Custom of the Constitution” [Fifth

edition (1922), Volune 1, Chapter |1V] deals with the privileges of
the House of Commons, dividing thembroadly into two cl asses;
namely (i) privileges which are specifically asserted and demanded
of the Crown at the commencenent of every Parliament and (ii)

the undoubted privileges of the House of Commons regarding

whi ch no formal demand or request is nade by the Speaker to the
Crown and which nevertheless are regul arly asserted and enforced
by the House. The instances of the first category include the
privileges of free speech, of access to the Crown and of having the
nost favourabl e construction put upon all their proceedings. The
i nstances of the second category include the fundamental privilege
cl ainmed by the House of Commons to provide for and regulate its
own Constitution.

At page 154, Anson nakes the follow ng observations: -

"But there are other privil eges not

specifically nmentioned on this occasion

though regularly asserted and enforced

by the House. These are the right to

provide for the due constitution of its own

body, the right to regulate its own

proceedi ngs, and the right to enforce its

privilege by fine or inprisonment or in

the case of its own Members by

expul sion. ™

Wi le dealing with the privilege of the House of Commobns

to provide for and regulate its own Constitution, Anson sub-

di vides the node and manner of its exercise into four parts, the
first three of which correspond to what is expounded by My
(20th Edition). He deals in great detail (5th ed., p. 182) with
expul sion on account of unfitness to serve as the fourth sub-
headi ng under the nmain heading of 'Right to provide for its
proper Constitution stating as under: -

"Unfitness to serve, a cause of

expul sion, Case may arise in which a

menber of the House, w thout having

i ncurred any disqualification recognised

by | aw, has so conducted hinself as to be

an unfit menber of a legislative assenbly.

For instance, nisdenmeanour is not a dis-

qualification by |law though it may be a
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di squalification in fact, and the House of
Conmons is then compelled to rid itself of
such a nmenber by the process of

expul sion. But expul sion, although it
vacates the seat of the expelled nmenber,
does not create a disqualification; and if
the constituency does not agree with the
House as to the unfitness of the menber
expel l ed, they can re-elect him If the
House and the constituency differ
irreconcilably as to the fitness of the
person expell ed, expulsion and re-election
m ght alternate throughout the

conti nuance of a Parlianent."

(Enphasi s suppli ed)

Under the same sub-heading Anson al so deals in detai

with the cases of expul sion of John WIkes (1769) and

Wal pol e (1712). The case of Wlkes is cited to bring out the fact
that expul sion did not have the effect of creating a

di squal i fication. In spite of repeated expul sions by the House of
Conmons, which even proceeded to declare his election void
thereby seeking to arbitrarily create a new disability depending
on its own opinion of his unfitness to be a nmenber of this body,
Wl kes was elected/'to serve in the new Parlianent and "took his
seat wi thout question”.

Fromt he passage extracted above, the petitioner

wants to infer that when expulsion is resorted to by the

House of Commons to rid itself of a nenmber who nmay be

fully qualified but is found to be unfit to continue as a
menber of the House, it is so-done in exercise of the

privilege of the Conmbns to constitute itself. The petitioner
has stressed that such action can only be taken on a

menber havi ng been convicted for msdeneanor.

But then, one cannot |ose sight of the words "for

i nstance" that precede the particular illustration of

exerci se of power of expul sion by the House of Conmopns

in Anson. Cearly, what Anson seeks to convey is only that

it is within the power of the House of Commobns to get rid

of such menber as is considered to be unfit to continue to

be its nmenber on any ground other than of conviction for

m sdeneanor .

It is the argument of the Petitioners that Anson treats

expul sion exclusively as a facet of the privilege of the House of
determ ning its own conposition, and under no other head.

Anson explains (5th ed., p. 188) the nature and character of
this power, under the heading ' Power of inflicting punishment
for breach of Privilege’ in the follow ng words: -

"But expulsion is a nmatter which concerns

the House itself and its conposition, and

amounts to no nore than an expression of

opi nion that the person expelled, is unfit

to be a nenber of the House of Commons.

The inposition of a fine would be an idle

process unl ess backed by the power of

conmitrment. It is, then the right of

comm t ment whi ch becones, in the words

of "Sir E. My, 'the keystone of

Parliamentary privilege' . It remains to
consider how it is exercised and by what
right."

What Anson seems to indicate here is that expulsion is
a sanction that goes beyond nere inposition of fine backed
by the power of conmitment in case of default and al so that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 58 of 137

expul si on undoubtedly affects the conposition of the

House. He does not state that expulsion only concerns the
conposition of the House. He is tal king of possible
sanctions for gross m sdeneanour agai nst nmenbers and

not the qualifications requisite to become a menber.
Further, Anson nentions the details of the privilege of the
right to constitute itself (5th ed., p. 177). He states, under a
separate heading "Right to provide for its proper
Constitution", as follows:-

"One of these privileges is the right to

provide for the proper constitution of

the body of which it consists by issue of

wits when vacanci es occur during the

exi stence of a parlianent, by enforcing

di squalification for sitting.in parlianent,

and until 1868 by deterni ning disputed

el ections.™

Noti ceably, in this context, Anson would not nention

expul sion _as one of the facets of the power of the House of
Commons to constitute itself.

At the same tinme, one cannot lose sight of the fact that
the power of inflicting punishment for breach of privilege
has been separately dealt with even by Anson (5th ed., p.
177 onwards). The punishnents which are awarded to

nenbers or non-nenbers are dealt with by Anson under
separ at e headi ngs such as "adnonition", "reprimnd"

"comm tnent", "fine", and "expul sion". The di scussion
under the last nentioned itemin Anson starts with the
foll owi ng passage (5th ed., p. 187): -

“In the case of its own nmenbers the

House has a stronger node of

expressing its displeasure. It can by

resol uti on expel a menber."

The resol ution of expul sion as an expression of

di spl easure takes it beyond the real mof power of self
constitution. These paragraphs unnistakably show t hat

expul sion is not considered by Anson as exclusively arising
fromthe privilege of the House to provide for its own

Consti tution.

Hal sbury in his "Laws of England" deals with the subject

of the "Privileges peculiar to the House of Commons". The
Petitioners argue that the power of expulsion is dealt with
directly as a facet of the privilege of determ ning due
conposition of the House by Hal sbury as well. This

concl usion, they submt, is fortified by the fact that Hal sbury
deals with ' Penal Jurisdiction of the House' distinctly. in
par agr aphs 909-913. While express reference is nmade to

repri mand, adnonition, comittal etc, expulsion is

conspi cuous by its absence. Arguing that the privilege of the
House of Commons to provide for its own Constitutionis "in
addition" to possessing conmplete control over its proceedings
i ncl udi ng punishing its own nenbers, reliance is placed, on
the other hand, by M. Andhyarujina, |earned counsel for
Union of India on the foll ow ng observations in Hal sbury’s Law
of England (Fourth Edition, Vol.34, Para 1019): -

"1019. Privilege of the House of

Conmons in relation to its

constitution. 1In addition to possessing a

conpl ete control over the regulation of its

own proceedi ngs and the conduct of its

nmenbers, the House of Commons cl ai s

the exclusive right of providing, as it may

deemfit, for its own proper constitution."
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The petitioners, in reply, subnmit that no such

significance can be attached to the words "In addition". They
argue that the paragraph, when viewed in the context of the

ot her paragraphs under Chapter 2 nanmely 'Privil eges etc
clained’, it becones clear that the opening words 'In addition
to’ nmake no addition to the Respondent’s case. Paragraph

1007 deals with the right of the House of Commpbns to regul ate
its own proceedings as ' Exclusive cogni zance of proceedings’.
Bradl augh al so relied upon by the Union of India as part of
this argument is cited in this part. The scope of this privilege
is explained in the words, "This claiminvol ves the excl usion of
review by any court or other external body of the application of
the procedure and practice of either House to the business
before it".

The petitioners submit that the right of the House to

regulate its own proceedings, of which expulsion is being
clainmed an incident, i's nothing nmore than a jurisdictional bar
and not a positive source of any power. It is in this context
that Para 1019 opens with the words, "in addition to
possessi ng conpl ete control over the regulation of its
proceedi ngs and the conduct of its menbers". It refers only to
the exclusive jurisdiction exercised by the House of Commopns
to the exclusion of the Courts. These words, according to the
petitioners, in no/manner |ocate a new source of expul sion
power in the privilege of regulating its internal affairs. It is the
argunent of the petitioners that Expulsion is explicitly dealt
with in paragraph 1026, which describes expul sion as being a
facet exclusively of the privil ege of determ ning due
conposition of the House.

Para 1019 of Hal sbury’s Law of Engl and quoted above
corresponds to Para 905 in its third edition of Volume 28 (Part
7, Section 2), also under the heading "Privileges peculiar to the
House of Commons". As is seen in that edition, after making
particul ar reference to the claimof the House of Conmons to
the exclusive right of providing asit deens fit "for its own
proper constitution", Halsbury would nmention the "Power of
expul sion" in the succeeding Para, as is noticeable in'the

foll owi ng extract: -

"906. Power of expulsion. Although the

House of Commons has del egated its right

to be the judge in controverted el ections,

it retains its right to decide upon the

qualifications of any of its nenbers to sit

and vote in Parlianent.

If in the opinion of the House, therefore, a

menber has conducted hinself in a

manner which renders himunfit to serve

as a nmenber of Parlianent, he may be

expel l ed fromthe House, but, unless the

cause of his expul sion by the House

constitutes in itself a disqualification to

sit and vote in the House of Comons, it

is open to his Constituency to re-elect

hi m

The expul si on of a nenmber fromthe

House of Commons is effected by neans

of a resolution, submtted to the House

by means of a notion upon which the

guestion is proposed fromthe chair in the

usual way."

The petitioners seek to argue that Hal sbury, in a later part
inits third edition of Volune 28 (Part 7, section 3), dealing with
the "Penal Jurisdiction of the two Houses" in nmatters of
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"Breaches of Privileges and Contenpts", made express nention

of the sanctions that included reprinand, adnonition and the
power to commit to inprisonnment for contenpt but onmitted
reference to power of expulsion. The subm ssion nade is that
this omi ssion renders doubtful the plea that expulsion fromthe
House of Commons is also within its penal jurisdiction and is

i nposed as a neasure of punishment for contenpt.

But then, it is pertinent to nmention here that Para 906 of

the third edition has been onmitted in the fourth edition. The
subj ect of "Privilege of the House of Commons in relation to its
constitution"” is followed by narration in separate Para (1020)

on the subject of "Power to fill vacant seat while the House of
Conmons is sitting" and then by another Para (1021) on the
subj ect of "Power to fill vacant seat during prorogation or

adj ournnent" which appeared in earlier edition as Para

nunbers 907 & 908 respectively.

The subject of the power of expul sion claimed by the

House of Commobns stands shifted in the Fourth edition to a

| ater sub-part (3) under the heading "Jurisdiction of
Parlianment" mainly dealing with the Penal jurisdiction, and
after narrating the position generally on the subject of
"Proceedi ngs agai nst of fenders" and then referring to the "Power
to commit", "Period of inprisonment” and two other sanctions
nanely "Repri mand and admonition”, deals specifically with the
subj ect of power of expul sion of the House of Conmmpbns in Para
1026, which reads as under: -

"1026. House of Commons’ Power of

expul sion. Although the House of

Conmons has del egated its right to be the

judge in controverted elections (see para

1019 note 2 ante), it retainsits right to

deci de upon the qualifications of any of its

menbers to sit and vote in Parliament:

If in the opinion of the House a

menber has conducted hinself in a

manner whi ch renders himunfit to serve

as a nmenber of Parlianent, he nmay be
expel | ed, but, unless the cause of his

expul sion by the House constitutes in

itself a disqualification to sit and vote in
the House, he remains capable of re-

el ection."

Noti ceably, the contents of Para 1026 of the Fourth

Edition are virtually the same as were reflected in Para 906 of
the Third Edition, the last sub-Para of the latter (relating to
the means adopted for effecting expul sion) being one mgjor

om ssion. What is significant, however, is the shifting of the
entire subject fromclose proxinmty to the privilege of the
House of Commons in relation to its Constitution, (as was the
position in earlier edition) to the nention of power of expulsion
now anongst the various sanctions claimed by the said

| egislature as part of its penal jurisdiction. The footnotes of
Para 1026 borrow fromthe el aboration nmade through

footnotes relatable to erstwhile Para 906 and clarify that the
jurisdiction formerly exercised by the House of Commons in
controverted el ections has been transferred since 1868 to the
Courts of law and further that, as nentioned in May’'s
Parliamentary Practice, menbers have been expelled fromthe
House of Commpbns upon various grounds, such as being

rebel s, or having been guilty of forgery, perjury, frauds and
breaches of trusts, msappropriation of public noney,

corruption in the adnministration of justice or in public offices
or in the execution of their duties as menbers of the House, or
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of contenpts and ot her offences agai nst the House itself.
Undoubtedly, the words "In addition" with which Para

1019 opens do relate to the House of Conmobns possessing "a
conpl ete control over the regulation of its own proceedi ngs"
but that is not the end of the matter. The words are
significant also in the context of the second linb of the
openi ng clause of the said Para, that is to say the words
the conduct of its nmenbers". W are therefore, unable to
accept the contention of the petitioners that Hal shury narrates
the power of expul sion as a power originating fromthe power

of the House of Commons to regulate its own proceedi ngs only.

Rat her, the new arrangenent in the Fourth edition shows that

Hal sbury treats the power of expulsion nore as a power

arising out of the penal jurisdiction than fromthe power of self
conposi tion.

The "Constitutional H story of England" by Professor F.W
Maitland (first edition 1908 - reprinted 1941), based on his

| ectures, \is divided chronologically. In the |last and nost
contenporary Period V' titled "Sketch of Public Law at the
Present Day (1887-8)", he deals with the House of Conmons in

Part I111. -1t has been opined by himthat the earlier exercise of
privileges fromthe 14th to the 18th century may have fallen into
utter desuetude and indeed may furnish only an example of an
arbitrary and soneti'mes oppressive exercise of uncanalised

power by the House. After nentioning the nenbership and the
qualification of the voters as also principles and the node of

el ection and dealing with the power of determ ning disputed

el ections by the House of Commons, one of the facets of the
privilege of the House of Commons to provide for and regul ate

its own Constitution, in the context of the vacation of seats in
the House by incurring disqualifications, he refers in sub-Para
(6) to the power of expulsion. Hs words nay be extracted:-

"The House has an undoubted power of

expel ling a menber, and the | aw does not

attenpt to define the cases in which it

may be used. If the House voted the

expul sion of A B. on the ground that he

was ugly, no court could give A B. any

relief. The House's own discretion.is the

only limt to this power. Probably it would

not be exerci sed now a-days, unless the

menber was charged with crime or with

sonme very gross m ss-behaviour falling

short of crime, and in general the House

woul d wait until he had been tried and

convicted by a court of law. In 1856 a

menber who had been indicted for fraud

and who had fled fromthe accusation was

expel | ed. "

and

Though Maitland al so di scusses expul sion along with-the

ot her constituent elenents of the House's Privil ege of
determining its own conposition, we are unable to accept the
argunent of the Petitioners that this exposition by Professor
Mai t| and shows that the power of expul sion was clainmed by the
House of Commons it being only a part and parcel of its basic
privilege to control its own conposition. During the course of
| ectures, which is the format used here, Miitland referred to
expul si on al ongside the privil ege of the House of Conmons to
control its own conmposition. But his narration reflects it was
the penal jurisdiction which was being highlighted in the
context of sanction of expul sion of nenbers for m sconduct.

Ref erence has al so been nade to the "Constitutional Law'
(Seventh edition) by Professors Wade and Phillips. On the

subj ect of the privil eges of the House of Commons (Chapter 10),
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whi |l e el aborating the undoubted privilege to control its own
proceedi ngs and to provide for its own proper Constitution
reference is nade to the power of the House to deternine the
di sputed elections also indicating it to be inclusive of the power
of expul sion. The authors wite as under: -

"Expul sion: The House of Commons stil

retains the right to pronounce upon | ega

qualifications for nmenbership, and to

decl are a seat vacant on such ground. The

House may, however, as in the case of

Mtchel [(1875), |I.R 9C L. 217] refer such

a question to the Courts. The House of

Comons cannot, of course, create

di squal i ficati ons unrecogni sed by |aw, but

it may expel any menmber who conducts

hinself in a manner unfit for

menber shi p. A constituency may re-elect

a nmenber so expelled, and there mght, as

in the case of John "Wl kes, take place a

seri es of expul sions and re-el ections.

Expul si on-is the only nmethod open to the

House of dealing with a menber convicted

of a m sdeneanour."

It has been argued by the petitioners that Professors Wade

and Phillips plainly treat expulsion as inextricably linked with
privilege of determining own conposition or as an inevitable
consequence, where the House takes the view that a nenber

has conducted hinself in such a manner as to be unworthy of
menber ship of the legislature, an act not explainable as

expul sion by way of a neasure of punishnment for the offence of
cont enpt .

We are unable to agree. Wade & Phillips have treated the

subj ect of expul sion fromdifferent angles, not necessarily

| eading to the conclusion that this power woul d al ways be
traceable to the power of self conposition alone. Expulsion on
account of conviction for m sdeanmonour refers to disciplinary
control and therefore part of penal jurisdiction which
undoubtedly is distinct fromthe power of the House to provide
for its own constitution.

Prof essors Keir and Lawson in their work "Cases in
Constitutional Law' (fifth edition), while dealing wth cases of
Parlianmentary privil eges (page 263) nention first the exclusive
jurisdiction over all questions which rise within the walls of the
House except perhaps in cases of felony, referring in this
context to case of Bradlaugh, and then to the persona
privileges (freedom of debate, immunity fromecivil arrest, etc.)
which attach to the nmenbers of Parlianment, and |astly the
punitive power for contenpt indicated in the follow ng words at
page 268: -

"(iii) The power of executing decisions in

matters of privilege by comitting

menbers of Parliament, or any other

i ndividuals, to inprisonment for contenpt

of the House. This is exenplified in the

case of the Sheriff of M ddlesex."

The petitioners seek to point out that expul sion of a

menber is not included in the penal powers of the House of
Conmmons. To our mnd, default in this regard by the author
does not |lead to the conclusion that expul sion was not one of
the sanctions avail abl e agai nst a nenber to the House as part
of its disciplinary control in as nmuch as other authorities on
the subject denpnstrate it to be so.

"Constitutional Law' by E.W Ridges (Ei ghth edition,
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p. 65), as part of the discourse on the rights exercisable by the
House of Commons as flowing fromits basic privilege of
providing for its due conposition sets out the classification as
under : -
"The Right to provide for its Due
Conposi ti on.
This conpri ses:
(a) The right of the Speaker to secure the
issue of a newwit on a vacancy occurring
during the existence of a Parliament either
by operation of sone disqualification or on
the decision of a nenber elected in nore
than one place which seat ‘he will accept.
If in session, the wit is issued in
accordance with the order of the House. |If
not in session, the procedure is regul ated
by certain statutes.;
(b) The right to determ ne questions as to
the |l egal ‘qualifications of its own
menbers, ‘asin Smth O Brien’s case
(1849), O Donovan Rossa' s case (1870),
Mtchel’s case (1875), M chael Davitt’s
case (1882) and AA Lynch’s Case (1903),
these persons being disqualified as
under goi ng sentence i n-consequence of
conviction for felony or treason

In Mtchel’'s Case the House declared
the seat vacant, but ‘on his being elected a
second tine they allowed the courts to
determ ne the question, and it was held
that the votes given to Mtchel were
thrown away and hi s opponent at the
el ection duly elected in consequence. In
M chael Davitt’s case the House resol ved
that the election was void, and a new wit
was accordi ngly issued.
(c) The right to expel a nenber al'though
subject to no |egal disqualification. So, in
1621, Sir R Floyd was expelled nerely
because he was a hol der of the nmonopoly
of engrossing wills. Thus a nenber guilty
of m sdemeanour does not forfeit his seat,
but may be expelled, thus vacating his
seat. O the House may itself decide that
a nenber’s acts nerit expulsion, as in the
case of Sir R Steele’ s panmphlet, The
Crisis, in 1714, and of WIkes’ North
Briton (No. 45) in 1763. 1In WIkes Case
(1769), WI kes having been expell ed and
re-el ected, the House passed a resol ution
declaring his election void, and the
nmenber next on the poll duly returned. In
1782 the House declared this resol ution
voi d, as being subversive of the rights of
the electors, and the proceedings in
connection with the election were
expunged fromthe journals. The proper
course in such a case would therefore be
for the House to expel the menber a
second tine, if so disposed. In Upper
Canada M. Mackenzie was thus four
House tinmes expelled in the Parlianment
from1832. |In Cctober, 1947, the House
expelled M. Garry Allighan, the nmenber
for Gravesend, after a committee of
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privileges had declared himto be guilty of
gross contenpt of the House in publishing
scandal ous charges agai nst ot her

menbers, such charges being, to his

know edge, unfounded and untrue. At the
same time the House al so reprimanded

M. Evenlyn Wal kden, the nmenber for
Doncaster, on whose conduct a conmittee

of privileges had reported adversely. The
House decl ared himguilty of

di shonour abl e conduct in having

di scl osed to a newspaper information that
had cone to himat a private and
confidential party neeting. and

(d) Fornerly the House cl ai ned from
the reign of Elizabeth and exercised the
right to determ ne questions of-disputed
el ecti on, \\005\ 005\ 005\ 005\ 005\ 005"

It is clear fromthe above extract that E.W Ridges, though
referring to the power of expul sion under the heading "The

Right to Provide for its Due Conposition", does not restrict it as
a power sourced fromthe right to provide for its own
conposition but refers at length to cases where the power of
expul sion was used by the House of Commons in cases of

crimnal conduct, gross m sdeneanour and even in matters of
contenpt. We are therefore unable to subscribe to the

i nference that the power of expul sionaccording to Ridges is
traceable only to the privil ege of self conposition.

I ndeed, as pointed out by the Editor Sir Barnett Cocks

(also a former Clerk of the House of Commpns) in the preface to
the 18th Edition (1971) of May in Parliamentary Practice, this
work woul d deal with the subject under various headi ngs

including "Elections’, 'Disqualificationfor Menbership of Either
House’ etc. leading to overlapping. Bethat as it may, while

di scussing the subject of disqualification for the nenbership of
the House of Commons in Chapter Ill, it has been nmentioned

that a person convicted of a nmi sdeneanour is not thereby
disqualified for election or for sitting and voting, but when a
menber is so convicted, the House might decide to expel him

but such expul sion does not in itself create a disability or
prevent a constituency fromre-electing the expelled nmenber.
After having referred to this aspect of the expul sion, the editor
woul d make a cross-reference for further discussion on the

subj ect at page 130 included in Chapter | X of the work which
pertains to the penal jurisdiction of the House of Parlianent

and their powers to inflict punishment for contenpt.

It has been argued by the | earned Counsel for Union of

India that the exposition of |aw by May shows that the power of
expul sion was not sourced only fromthe power of the House of
Commons to provide for its own conposition but also-out of its
penal jurisdiction dealing with breaches of privileges and
contenmpt. He would refer in this context to observations at

page 127 that in cases of contenpt comrmitted in the House of
Conmmons by its nenbers, the penalties of suspension fromthe
House and expul sion were al so available and in sone cases

they had been inflicted cumul atively.

The exposition by May in Chapter 8 titled "Other privileges
clainmed for the Commons" (20th Edn.) under the heading
"Privilege of the House of Commobns with respect to its own
constitution”, according to the petitioners, treated expul sion as
an exanpl e of the power of the House of Commobns to regul ate

its own constitution, relatable to the matters of disqualification
for menmbership. Though he would deal with the subject of

expul sion at length with other punitive powers of the House, in
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as nmuch as the results are equally grave and adverse to a
sitting menber, the petitioners argue that, May woul d
categorically explain that expulsion is neither disciplinary nor
punitive but purely a renedial measure intended to rid the
house of persons who in its opinion are unfit for its
menber shi p.

The petitioners refer to the testinony given by Sir Barnett
Cocks during inquiry before a Commttee of the House of

Conmons. He had been specially called by the Committee of

Privil eges of the House of Commons in the case of Rt. Hon.
Quintin Hogg, Lord President of the Council and Secretary of
State for Education and Sci ence and exam ned about the

essence and the real nature of this parlianmentary Privilege. The
Report dated 16th June 1964 of the Committee indicates that
when questioned by the Attorney General as to the nature of
power exercised by the House of Commons treating the

behavi our of Asgill as either a contenpt of the House or a
breach of privilege he agreed that the House of Comons

havi ng conpl ete control over its own nenbership was nerely
exercising its said power. He referred to Erskine May wherein it
is illustrated as one of the privileges of the House to control its
own nenbership and to expel nenbers who are unworthy of
menbership, to control its own comnposition.

VWen the Chairman M. Salwyn Llyod, referred to case of

Garry Allignan’s and asked for clarity as to whether there could
be a situation of expulsion sinmply for disreputable conduct
havi ng nothing to do with privilege or contenpt but because the
House regarded one of its nenbers as unfit to'sit init, Sir
Barnett Cocks opined, "I think a Menmber can be expelled for
conduct which need not be related to one of three or four
existing Privileges", this in-answer to query fromSir Harold
W1 son wherein he had nmentioned other Privil eges, one being

the power to determine its own nenbership

The Petitioners have subnitted that the above nentioned

opi nion rendered by Sir Barnett Cocks in House of Conmons

al so denonstrates that he would al so regard the power of

expul sion essentially as another facet of the basic
parlianmentary privilege of the House of Comrons to provide for
its own constitution and deternine its menbership, which had
been used by that |egislature to expel nenbers for undefined
and unspecified reasons conpletely and wholly unrelated to

any breach of its privilege or its contenpt and thus not as a
punitive nmeasure of express punishnent for contenpt of the
House.

May, in 20th Edition dealt with the "Penal Jurisdiction of

the Houses of Parliament" in separate chapter (Chapter 9), and
after dealing with the power to inflict punishnent for contenpt
and referring to various sanctions including that of

conmtrent, fine, reprimand & adnonition, tal ked about the
power of "Expulsion by the Comrons" at page 139, where he
woul d state thus:-

"The purpose of expulsion is not so much

di sciplinary as renedial, not so nuch to

puni sh Menbers as to rid the House of

persons who are unfit for nenbership. It

may justly be regarded as an exanpl e of

the House's power to regulate its own

constitution. But it is nmore convenient to

treat it anmong the nethods of puni shrment

at the di sposal of the House."

In the 23rd Edition of May's Parliamentary practice, the

di scourse on the subject of "Privilege of the House of
Conmons with respect to its own constitution" has been
shifted to Chapter 5 titled "The privilege of Parliament" and
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appears at page 90 onwards. As noticed earlier, the paragraph
appearing in the 20th Editi on wherein it was nentioned that
the privilege to provide for its proper constitution was
expressed in three ways by the House of Commobns has been
omtted. It is significant that the power of expulsion is
mentioned even in the 23rd Edition, elaborately in Chapter 9
that deals with "Penal Jurisdiction of both Houses", al ongside
the other such powers of punishment including conmittal,
fines, reprimand and adnonition. The observation that the
pur pose of expulsion is "not so much disciplinary as renedial,
not so nmuch to punish Menbers as to rid the House of

persons who are unfit for nenbership” is also m ssing.

We are unable to accept the contentions of the petitioners
that the source of Power of Expulsion in England was the
privilege of the House of Conmons to regulate its own
constitution or that the source of the power is single and

i ndi visible and cannot be traced to some ot her source like

i ndependent or inherent penal power.

The right 'to enforce its privileges either by inposition of
fine or by commtnent to prison (both of which punishnents
can be awarded agai nst the nenbers of the House as well as
out si ders) or by expul sion (possible in case of nmenbers only)
is not a part of any other privilege but is by itself a

separ ate and i ndependent power or privilege. To enforce a
privilege against a nenber by expelling himfor breach of
such privilege is not a way of expressing the power of the
House of Commobns to constitute itself.

Though expul si on can be, and nay have been, resorted

to by the House of Conmons with a view to preserve or

change its constitution; it would not exclude or inpinge

upon its independent privilege to punish a nmenber for

breach of privilege or for contenpt by expelling himfrom

t he House. Expul sion concerns the House itself as the

puni shment of expul sion cannot be inflicted on a person

who is not a nenber of the House. As a necessary and

di rect consequence, the compositionof the House may be

af fected by the expul sion of a nenber. That woul d not,
however, necessarily nmean that the power of expulsionis
exercised only with a view, or for the purpose of regul ating
the composition of the House. One of the three ways of
exercising the privilege of the Cormons to constitute itself
as nentioned by May (in 20th Edition) can undoubtedly, in
certain circunstances, be expressed by expelling a

menber of the House. But this does not nean that the

exi stence and exercise of the privilege of expelling a

menber by way of punishnent for m sconduct or contenpt

of the House stands ruled out. The power of self

conposition of the House of Commons is materially

di stinct and nmeant for purposes other than those for

whi ch the House has the conpetence to resort to

expul sion of its nmenbers for acts of high m sdeneanour

The exi stence of the forner power on which expul sion can

be ordered by the House of Comons cannot by itself

exclude or abrogate the independent power of the House to
puni sh a nmenber by expelling him a punishment which

cannot be inflicted on a non-nmenber.

Expul si on being regarded as "justly as an exanple of the
privilege of the House of Conmons to regulate its own
Constitution"” by May does not nean that the power to expel is
solely derived fromthe privilege to regulate its own
Constitution or that without the privilege of providing for its
own Constitution, the House could not expel a nenber. The
latter view would be contrary to the established position that
the House has a right as part of its privilege to have conpl ete
control over its proceedings including the right to punish a
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menber by expul sion who by his conduct interferes with the
proper conduct of Parliament business.

Power to punish for Contenpt

The next question that we need to decide is whether the

I ndi an parlianent has the power of expulsion in relation to the
power to punish for contenpt. It is the contention of the
petitioners that the Parlianent cannot claimthe |arger
punitive power to punish for contenpt.

It has been argued on behalf of the Petitioners that the

power to punish for contenpt is a judicial power enjoyed by
the House of Commons in its capacity as a Hi gh Court and,
therefore, the same power would not be available to the

| egislatures in India. According to the Petitioners, this position
has al ready been laid down in the case of UP Assenbly. In
addition, they would also place reliance on various deci sions
fromother jurisdictions which make a distinction between
punitive contenpt powers - essentially judicial in nature and
powers for self-protection - incidental to every |egislative body.
According to the Petitioners, the full, punitive power of the
House of 'Commons is not available; rather the legislatures in
I ndia can-exercise only limted renedial power to punish for
cont enpt .

On the other hand, the Respondents have argued that

the power to punish for contenpt is available to the
Parlianment in India as they are necessary powers. It was
submitted that the power to punish for contenpt is a power
akin to a judicial power and it is available to the Parlianent
without it being the H gh Court of Record. Further, it was
submitted that the Parliament has all such powers as are

meant for defensive or protective purposes.

Thus, the questions that need to be addressed are as to

whet her the legislatures in India have the power to punish for
contenpt and, if so, whether there are any limtations on such
power .

The powers, privileges and i mmunities of Parliament

under C ause 3 of Article 105 are other than those covered by
earlier two clauses. Since powers thus far have not 'been
defined by Parlianent by |aw, they are such as vested in the
House of Commons at the commencenent of the Constitution.

The first question, therefore, is whether this source itself

i ncorporates any restrictions. Article 105(3) in this respect
seens pl ain and unanbi guous. Upon a reading of the cl ause,

it seens clear that the article itself envisages no restrictions
regardi ng the powers that can be inported fromthe House of
Conmons. It only states that the powers of the | ndian
parliament are those of the House of Conmons in the United

Ki ngdom wi t hout maki ng any distinction regarding the nature

of the power or its source. Hence the argunment on behal f of
the respondents that it would be alien to the Constitution to
read qualifying words into this article that are not present in
the first place and not intended to be included.

The respondents have referred to the evolution of the
jurisprudence on the subject in other jurisdictions, in
particul ar where there have been | egislated provisions.in
respect of colonial legislatures, in which context it has been
hel d that such |egislative bodies enjoy all the powers of the
House of Commons, including those the said House had

enjoyed in its capacity as a Court of Record.

Through an enactnment establishing a Col onia

Constitution, the parlianment of the Colony of Victoria was
enmpowered to define the privileges and powers it should
possess, which were declared not to exceed those possessed at
the date of the enactnent by the British House of Commons.

The case of Dill v. Mirphy [1864 (15) ER 784] revol ved

around the powers of the Legislative Assenbly of Victoria.
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Such powers were held to include the power to punish for
contenpt and in the |ight of the enactnent the distinction
bet ween t he powers of the House of Commons as a |egislative
body and those as a High Court was not applied to weed out
the "judicial powers’, this position being upheld in an appeal to
the Privy Council. WIllianms J. held:-

"On a closer investigation of all the

authorities and considering the

conpr ehensi ve nature of the 35th section,

\ 005n0 restriction as the House of

Conmons as a deliberative Assenbly, but

of the House of Commons generally, | am

I ed to the concl usion\005that the powers

and privil eges of Conmons House of

Par| i ament whether obtained by the |lex et

consuetudo Parlianmenti or not, whether

as a deliberative Assenbly or as a

conponent ~part of the Hi ghest Court in

the real mare claimable by the Legislative

Assenbly inthis Col ony."

(Enphasi s-suppli ed)

Section 20 of the | awestablishing the Nova Scotia House

of Assenbly provided it with all the powers of the House of
Conmons and Section 30 provided that it shall have the sane
powers of a Court of 'Record. The case of Fielding v. Thomas
[ 1896 AC 600] involved issues concerning the powers of the
said legislature conferred upon it through statutory provisions.
In this case, holding that the House of Assenbly’'s action was
| egal based only on section 20, it was hel d:-

"I'f it was within the powers of the Nova

Scotia Legislature to enact the provisions

contained in s.20, and the privil eges of

the Nova Scotia Legislature are the sane

as those of the House of Compns of the

United Kingdom as they existed at the

date of passing of the British North

Anerica Act, 1867, there can be no doubt

that the House of Assenbly had conplete

power to adjudicate that the respondent

had been guilty of a breach of privilege

and contenpt and to punish that breach

by i nmprisonment. The cont enpt

conpl ai ned of was a willful disobedience

to a lawmful order of the House to attend."

(Enphasi s suppli ed)

The principle that has been followed in the cases

nmentioned above is that where the | egislature has the power to
nake an enactnent and it chooses to have the powers of 'the
House of Commons, all the powers of the House of Commons,
regardl ess of which capacity they were enjoyed in, transfer
unto the legislature. This is to say that once there is an
express grant of such powers, there is no justification for
excludi ng certain powers.

Rooting for the case that the extent of powers

incorporated in the Constitution is of wide anplitude, reliance
has been placed on the foll owi ng observations of this Court in
the case of Pandit Sharma (1):-

"It is said that the conditions that

prevailed in the dark days of British

hi story, which led to the Houses of

Parliament to claimtheir powers,

privileges and i nmunities, do not now

prevail either in the United Kingdomor in
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our country and that there is, therefore,
no reason why we shoul d adopt themin
these denocratic days. Qur Constitution
clearly provides that until Parliament or
the State Legislature, as the case may be,
makes a | aw defining the powers,
privileges and immunities of the House,
its menbers and Conmittees, they shal
have all the powers, privileges and

i muni ties of the House of Commons as

at the date of the commencemnent of our
Constitution and yet to deny themthose
powers, privileges and inmmunities, after
finding that the House of Combns had
themat the relevant time, will be not to
interpret the Constitution but to re-make
it. Nor do we share the viewthat it wll
not be right to entrust our Houses with
these powers, privileges and i mmunities,
for we are well persuaded that our

Houses, like the House of Conmons, will
appreci ate the benefit of publicity and will
not exercise the powers, privileges and

i Munities except in gross cases.”
(Enphasi s suppl i ed)

Reading this judgnment and constitutional provisions, it

does appear that the Constitution contains in Article 105(3) an
express grant that is subject tono limtations on the powers of
the Parliament. The petitioners, however, contend that the
argunent of availability of all the powers and privil eges has
al ready been authoritatively rejected in UP Assenbly Case by
this Court and reliance is placed on the follow ng
observati ons: -

"M. Seervai’'s argument is that the latter

part of Art. 194(3) expressly provides that

all the powers which vested in the House

of Commons at the relevant tinme, vest in

the House. This broad claim however,

cannot be accepted in its entirety,

because there are some powers which

cannot obvi ously be clainmed by the

House\ 005\ 005\ 005\ 005.. Therefore, it woul d not

be correct to say that all powers and

privil eges which were possessed by the

House of Commons at the relevant tine

can be claimed by the House."

(Enphasi s suppl i ed)

It does not follow fromrejecting the broad clains and
hol ding that there are some powers of House of Commons
whi ch cannot be claimed by Indian | egislatures, that the power
of expulsion falls in that category. Alittle later we will show
the circunstances which led to UP Assenbly case and its
ratio on the point in issue.
On the specific issue of the power to punish for
contenpt, |earned Counsel have relied on various observations
made in the aforenmentioned case in support of the proposition
that the legislatures in India are not a Court of Record. It has
been submtted that, relying on the |ogic of case of UP
Assenbly, any privilege that is found to be part of the '"lex et
consuetudo parlianenti’ would be unavailable to the Indian
| egi sl atures, because the Indian |egislatures cannot claimto be
Courts of Record. In line with the sanme reasoning, it has been
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argued that all that the Indian Legislatures can claimis a
limted power to punish for contenpt.

Rel i ance has been placed on several English cases,

nanely Keilley v. Carson [(1842) 4 Mbo. PC 63], Fenton v.
Hanpton [(1858) 11 MOO PCC 347], Doyle v. Fal coner

[1865-67) LR 1 PC 328], and Barton v. Taylor [(1886) 11

App Cases 197]. These cases refer to the distinction between
the punitive powers of contenpt and the self-protection
powers. Significantly, while the first two cases related to
conduct of outsiders, the latter two cases related to the
conduct of sitting menmbers. These four cases hold that the
other legislatures, that is to say bodies other than the House
of Commons, can only claimthe protective powers of the
House. This distinction has been explained in Doyle as

foll ows: -

"It is necessary to distinguish between a

power to punish for a contenpt, which is

a judicial power, and-a power to renove

any obstruction offered to the

del i berations or proper action of a

Legi sl ative body during its sitting, which

| ast power is necessary for self-

preservation."

It has been submitted on behalf of the petitioners that
Parliament can only claimthe protective, limted power to
puni sh for contenpt, that also if conmtted ex facie. It has
been argued that this limted self-protective power can never
i ncl ude power of expulsion, as expulsion is not necessary for
the protection of the House. A distinction between expul sion
and exclusion is sought to be brought out to argue that the
neasure of exclusion would be sufficient for the protection of
the dignity of the House.

On the other hand, for the respondent it was submtted

that the Privy Council cases referred to above are irrelevant in
as much as they |laid down the powers of subordinate or
colonial |egislatures, whereas Parlianent in India is the
suprene | egislative body and the |imtations that bind such
subordi nate bodi es as the fornmer category cannot bind'the
latter.

The petitioners, in answer to the above argument, have
referred to the decision of US Suprene Court in the case of
Marshall v. Gordon [243 U.S. 521, 541 (1917)]. The case
related to the contenpt powers of the US Congress. The
Congress had charged a District Attorney for contenpt. The
guestion before the Court was as to whet her Congress had the
power to do so without a trial and other |egal requirenents.
The Court held that the US Congress did not have the
"punitive power of contenpt. At page 887, the US Suprene
Court observed: -

"There can be no doubt that the ruling in

the case just stated upheld the existence

of the inmplied power to punish for

contenmpt as distinct fromlegislative

authority and yet flowing fromit. It thus

beconmes apparent that froma doctrina

poi nt of view the English rule concerning

| egi sl ative bodies generally cane to be in

exact accord with that which was

recogni zed in Anderson v. Dunn, supra, as

bel ongi ng to Congress, that is, that in

virtue of the grant of legislative authority

there woul d be a power inplied to dea

with contenpt in so far as that authority

was necessary to preserve and carry out
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the legislative authority given."
\ 005.

"W thout undertaking to inclusively

mention the subjects enbraced in the
implied power, we think fromthe very
nature of that power it is clear that it
does not enbrace punishnent for

contenpt as punishnent, since it rests

only upon the right of self-preservation
that is, the right to prevent acts which in
and of thensel ves inherently obstruct or
prevent the discharge of |egislative duty
or the refusal to do that which there is an
i nherent |egislative power to conpel in
order that |egislative functions nmay be
performed. "

Pl acing reliance onthe above case, it was al so argued by

the petitioners that unless I'ndia tends to be "terribly
arrogant ", _one cannot place the Indian Parlianment on a higher
footing than the Congress of the United States. |In our view,
there is no place here for arguments of sentinents. It is not
the conparative superiority of the Indian parliament with
respect to either the Colonial Legislatures or the US Congress
that determines the extent of its powers. W would rather be
gui ded by our constitutional provisions and rel evant case | aw.
The respondents have referred to the case of Yeshwant

Rao v. MP Legislative Assenbly [AIR 1967 MP 95], decided

by the Madhya Pradesh High Court. This case involved the

expul sion of two nenbers of the State Legislative Assenbly for
obstructing the business of the House and defying the Chair
Thi s expul sion was chall enged in the Hi gh Court. It was
argued that the House had no power to expel as the power to
expel in England was part of the power to regulate its own
constitution, which was not available to the House in India. It
was al so argued by the Petitioners in that case that the

resol utions expelling them were passed wi thout giving them an
opportunity to explain the allegations. The H gh Court

di sm ssed the petition holding that it had thelinted
jurisdiction to exam ne the existence of the power to expel and
found that the House did in fact have this power.

Noticeably, in this case, the Hi gh Court did not |lookinto

the power to punish for contenpt. It held the Legislative
Assenbly’s power to expel its nmenber to be an inherent power
for "its protection, self-security and self-preservation and for
the orderly conduct of its business." The Hi gh Court was of the
view that: -

"The House of Commons exercises the

power of expelling a menber not because

it has the power to regulate its own

constitution but because it finds it

necessary for its proper functioning,

protection and sel f-preservation to expel a

menber who has offered obstruction to

the deliberations of the House during its

sitting by his disorderly conduct or who

has conducted hinself in a manner

rendering himunfit to serve as a nenber

of the Parliament."

The case of Hardwari Lal v. Election Commission of
India etc. [ILR (1977) P&H 269] decided by a full bench of
Punj ab & Haryana Hi gh Court also related to expul sion of a
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sitting menber fromthe |legislative assenbly of the State of
Haryana. The nmmjority decision in that case held that the
Legi sl ative Assenbly does not have the power to expel. The
ratio in that case was identical to the argunents of the
petitioners before us in the present case. The minority viewin
the case was, however, that the Legislative Assenbly did have
the power to expel as well as the power to punish for
contenpt. This view has been conmended by the respondents
to us as the correct formulation of law. Wth respect to the
power to punish for contenpt, the minority view has

di stingui shed the case of UP Assenbly on the ground that it
dealt only with non-nenbers and held that the fact that the
power to punish for contenpt was sourced fromthe judicia
functions of the House of Comons is wholly irrel evant. The
mnority view says:

"l ndeed the source from which the House

of Parlianent derives a power to punish

for its contenpt may not be in dispute at

all, but it must be renmenbered that

"House of Parliament" and "House of

Conmons’ are not synonyns. As already

stated the House of Parlianent consists

of the House of Commons, the House of

Lords and the King Enperor (or the

Queen as the case may be). Be that as it

may, if we were to go to the source from

whi ch the Commons derive any particul ar

power or privilege and then to decide

whet her that particular source is or is not

avail able to the Indian Legislatures in

respect of that privilege, it would be

adopting a course which is wholly foreign

to the | anguage of Article 194(3). Such an

enquiry would be relevant only if we were

to read into Article 194(3) after the words

"at the commencenent of this

Constitution", the words "other than

those which are exercised by the

Conmons as a descendant of the High

Court of Parlianent". There is no

justification at all for reading into Article

194(3) what the Constituent Assenbly

did not choose to put therein. Adopting

such a course would, in nmy opinion, not

be interpreting clause (3) of Article 194,

but re-witing it."

(Enphasi s suppl i ed)

The case of K. Anbashagan v. Tam| Nadu Legi sl ative
Assenbly [AIR 1988 Mad 275] had simlar dispute

concerning powers of the State |egislative assenbly-in Tam |
Nadu. The view taken by the Madras High Court is simlar to
the one in Yeshwant Rao deci ded by the Madhya Pradesh

H gh Court and the mnority viewin the Hardwari La

deci ded by Punjab & Haryana High Court. It was held by
Madras Hi gh Court that the power of expulsion is avail able as
a nethod of disciplining nenbers. However, at no point did
the Court exam ne the power to punish for contenpt. The
Court upheld the power of expul sion independently of the
contenpt jurisdiction.

The petitioners referred to the case of UP Assenbly,
particularly the passages quoted hereinafter:-

"I n considering the nature of these

privileges generally, and particularly the

nature of the privilege clainmed by the
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House to punish for contenpt, it is
necessary to renenber the historica

origin of this doctrine of privileges. In this
connection, May has enphasi sed that the
origin of the nmodern Parlianment consisted
inits judicial functions.™

\ 005.

“In this connection, it is essential to bear
in mnd the fact that the status of a
superior Court of Record which was

accorded to the House of Commons, is

based on historical facts to which we

have already referred. It is a fact of
English history that the Parlianent was

di scharging judicial functions in its early
career. It is a fact of both historical and
constitutional history in England that the
House of Lords still continues to be the

hi ghest Court of lawin the country. It is a
fact of constitutional history even today
that both the Houses possess powers of

i mpeachnment and attainder. It is obvious,

we think, that these historical facts

cannot be introduced in I'ndia by any

| egal fiction. Appropriate |egislative

provi sions do occasionally introduce |ega
fiction, but thereis alimt to the power of
law to introduce such fictions. Law can
introduce fictions as to legal rights and
obligations and as to the retrospective
operation of provisions nade in that

behal f; but legal fiction can hardly

i ntroduce historical facts from one

country to another."

\ 005.

"The House, and indeed all the Legislative
Assenblies in India never discharged any
judicial function and constitutiona
background does not support the claim
that they can be regarded as Courts of
Record in any sense. If that be so, the
very basis on which the English Courts
agreed to treat a general warrant issued
by the House of Commopns on the footing
that it was a warrant issued by a superior
Court of Record, is absent in the present
case, and so, it would be unreasonable to
contend that the relevant power to claim
a concl usive character for the genera
warrant whi ch the House of Conmobns,

by agreenent, is deened to possess, is
vested in the House. On this view of the
matter, the claimnade by the House

nust be rejected.”

(Enphasi s suppl i ed)

It has been argued that in the face of above-quoted view

of this Court, it cannot be allowed to be argued that that al
the powers of the House of Conmpbns that were enjoyed in its
peculiar judicial capacity can be enjoyed by the |egislatures in

India. In our considered view, such broad proposition was
neither the intended interpretation, nor does the judgnent
support such a claim

In above context, it is necessary to recogni ze the specia
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circunstances in which case of UP Assenbly arose. It

i nvol ved the resolutions of the Legislative Assenbly in Utar
Pradesh finding that not only had Keshav Singh comrtted
contenpt of the House, but even the two Judges of the Hi gh
Court, by admtting Keshav Singh's wit petition, and indeed
his Advocate, by petitioning the Hi gh Court, were guilty of
contenpt of the legislature. The resolution further ordered the
Judges of the H gh Court to be brought before the House in
custody. In response to this resolution, petitions were filed by
t he Judges under Article 226. In the wake of these unsavoury
devel opnents involving two organs of the State, the President
of India decided to nake a reference to the Suprene Court
under Article 143(1) formul ating certain questions on which he
desi red advi ce.

Significantly, the scope of the case was extrenely narrow
and limted to the questions placed before the Court. The
Court noticed the narrowlimts of the matter in follow ng
wor ds: -

"During the course of the debate, severa

proposi ti'ons were canvassed before us

and very large area of constitutional |aw

was covered. We ought, therefore, to

make it clear at the outset-that in

formul ati ng our answers to the questions

franed by the President in the present

Ref erence, we propose to deal with only

such points as, in our opinion, have a

direct and material bearing on the

probl ems posed by the said questions. It

is hardly necessary to enphasise that in

dealing with constitutional natters, the

Court should be slowto deal with

qguestion which do not strictly arise. This

precaution is all the nore necessary in

dealing with a reference nade to this

Court under Art. 143(1)."

(Enphasi s suppl i ed)

The question of the power to punish for contenpt was

never even seriously contested before the court. Rather, while
di scussing the various contentions raised before it, the Court
not ed: -

"It is not seriously disputed by M.

Set al vad that the House has the power to

i nqui re whether its contenpt has been

conmitted by anyone even outside its

four-walls and has the power to inpose

puni shment for such contenpt; but his

argunent is that having regard to the

mat eri al provisions of our Constitution, it

woul d not be open to the House to nake

a claimthat its general warrant should be

treated as concl usive."

(Enphasi s suppl i ed)

Thus, in the case of UP Assenbly the Court was nminly

concerned with the power clainmed by legislature to issue
general warrant and concl usive character thereof. There was

no challenge in that case to the power to punish for contenpt,
much | ess the power to expel, these issues even otherw se

being not inherent in the strict franme of reference nade to the
Court.

I ndeed, the thrust of the decision was on the exam nation

of the power to issue unspeaking warrants i mmune fromthe
review of the Courts, and not on the power to deal with
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contenpt itself. A close reading of the case denpnstrates that
the Court treated the power to punish for contenpt as a
privilege of the House. Speaking of the legislatures in India, it
was stated: -

"there is no doubt that the House has the

power to punish for contenpt conmtted

outside its chanber, and fromthat point

of viewit may claimone of the rights

possessed by a Court of Record"

(Enphasi s suppli ed)

Speaki ng of the Judges’ power to punish for contenpt,
the Court observed: -

"W ought never to forget that the power
to punish for contenpt large as it is,

nmust al ways be exercised cautiously,

wi sely and with circunspection.  Frequent
or indiscrimnate use of this power in
anger of irritation wuld not help to
sustai n . thedainty or status of the court,
but may sonetimes affect it adversely.

W se Judges never forget that the best

way to sustain the dignity and status of
their office is to deserve respect fromthe
public at large by 'the quality of their
judgrments, the fearl essness, fairness and
objectivity of their approach, and by the
restraint, dignity and decorum which

they observe in their judicial conduct. W
venture to think that what is true of the
Judi cature is equally true of the

Legi sl atures. ™"

(Enphasi s suppl i ed)

It is evident, therefore, that in the opinion of the Court in
case of UP Assenbly, legislatures in India do enjoy the power
to punish for contenpt. It is equally clear that the while the
fact that the House of Commobns enjoyed the power to issue
unspeaking warrants in its capacity of a Court of Record was
one concern, what actually worried the Court was not the
source of the power per se, but the ’'judicial’ nature of power to
i ssue unspeaking warrant insofar as it was directly in conflict
with the schene of the Constitution whereby citizens were

guar anteed fundanental rights and the power to enforce the
fundanental right is vested in the Courts. It was not the power
to punish for contenpt about which the Court had

reservations. Rather, the above-quoted passage shows t hat

such power had been accepted by the Court. The issue

deci ded concerned the non-reviewability of the warrant issued
by the legislature, in the light of various constitutiona
provi si ons.

Last, but not the least, there are many differences

bet ween the case of UP Assenbly and the one at hand. ' The
entire controversy in the former case revol ved around the
privileges of the House in relation to the fundanental rights of
a citizen, an outsider to the House. The deci sion expressly
states that the Court was not dealing with interna

proceedi ngs, nor laying down law in relation to nmenbers of the
House. In the words of the Court: -

"The obvi ous answer to this contention is

that we are not dealing with any matter

relating to the internal managenent of

the House in the present proceedings. W

are dealing with the power of the House

to punish citizens for contenpt alleged to
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have been comitted by them outside the
four-walls of the House, and that
essentially raises different

consi derations. "

XHXXXKXX

“I'n conclusion, we ought to add that

t hroughout our discussi on we have
consistently attenpted to nmake it clear
that the mmin point which we are

di scussing is the right of the House to
claimthat a general warrant issued by it
in respect of its contenpt alleged to have
been comitted by a citizen who is not a
Menber of the House outside the four-
wal I s of the House, is conclusive, for it is
on that claimthat the House has chosen

to take the view that the Judges, the
Advocate, and the party have comitted
contenpt by reference to the conduct in

t he habeas corpus petition pendi ng

bef ore the Lucknow Bench of the

Al | ahabad Hi gh Court."

(Enphasi s suppl i ed)

In the light of the above, we are of the opinion that the

rati o of case of URP Assenbly, which was deci ded under
significantly different circunmstances, cannot be interpreted to
have held that all the powers of the House of Commopbns

enjoyed in its capacity as a Court of Record are unavailable to
the Indian parlianment, including the power to punish for

cont enpt .

The view that we are taking is in consonance with the

decisions of this court in the two cases of Pandit Sharma. In
Pandit Sharma (1), this Court upheld the privilege of the

| egi sl ative assenbly to prevent the publication of its
proceedi ngs and upheld an action for contenpt against a
citizen. This decision was reiterated by a | arger bench of this
Court in Pandit Sharma (11), when it refused to re-exam ne

the issues earlier answered in Pandit Sharma (1). ~ The cases

i nvol ved contenpt action by the |egislature against an outsider
curtailing his fundanental rights, and yet the Court refused to
stri ke down such action.

This view finds further strength fromthe case of State of
Karnataka v. Union of India [(1977) 4 SCC 608]. This case

i nvol ved a chal l enge to the appoi ntment of a commission of
enquiry against the Chief Mnister and other Mnisters of
Karnataka. In this context, the Court exam ned the 'powers’ of
the state in relation to Article 194 (3). It would be fruitful to
extract the relevant portions of the decision. They are as

foll ows: -

"\ 005But, apart from an inpeachnent,

whi ch has becone obsol ete, or

puni shnment for contenpts of a House,

whi ch constitute only a limted kind of

of fences, the Parliament does not punish

the of fender. For establishing his |ega

liability recourse to ordinary courts of |aw

i s indi spensable.”

"It is evident, fromthe Chapter in which
Article 194 occurs as well as the heading
and its marginal note that the "powers"
nmeant to be indicated here are not
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i ndependent. They are powers which

depend upon and are necessary for the
conduct of the business of each House.
They cannot al so be expanded into those

of the House of Commons in England for

all purposes. For exanple, it could not be
contended that each House of a State
Legi sl ature has the same share of

| egi sl ati ve power as the House of

Conmons has, as a constituent part of a
conpl etely sovereign |egislature. Under
our law it is the Constitution which is
sovereign or suprene. The Parlianent as
wel | as each Legislature of a State in

I ndia enjoys only such legislative powers
as the Constitution confers upon it.
Simlarly, each House of Parlianment or
State Legislature has such share in
Legi sl ative power as is assigned to it by
the Constitution- itself. The powers
conferred on a House of a State
Legi sl ature are distinct fromthe

| egi sl ative powers of either Parliament or
of a State legislature for which, as already
observed, there are separate provisions in
our Constitution. W need not trave

beyond the words of Article 194 itself,
read with other provisions of the
Constitution, to clearly reach such a
concl usion. "

"There is, if we nmay say so, considerable
confusion still in the nminds of sone
peopl e as to the scope of the undefined
"powers, privileges and inmmnities" of a
House of a State Legislature so nmuch so
that it has sonetinmes been inmagined that
a House of a State |egislature has sone
judicial or quasi-judicial powers also,
quite apart fromits recogni sed powers of
puni shment for its contenpts or the

power of investigations it may carry out
by the appointnent of its own

comm ttees\005."

"\ 005. A House of Parlianent or State
Legi sl ature cannot try anyone or any

case directly, as a Court of Justice can
but it can proceed quasi-judicially in
cases of contenpts of its authority and
take up notions concerning its
"privileges" and "inmmunities" because,

in doing so, it only seeks renoval of
obstructions to the due performance of

its legislative functions. But, if any
guestion of jurisdiction arises as to

whet her a matter falls here or not, it has
to be decided by the ordinary courts in
appropriate proceedi ngs. For exanpl e,

the jurisdiction to try a crimnal offence,
such as nurder, conmtted even within

a House vests in ordinary crimna

courts and not in a House of Parlianent

or in a State |egislature\005."

(Enphasi s suppl i ed)
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The passage quoted above makes it further clear that the

only limtation the Court recognizes in the power of the

| egi slatures to punish for contenpt is that such contenpt
powers cannot be used to divest the ordinary courts of their
jurisdiction. This is in tune with the decision in the case of UP
Assenbly. Modrre over, when the Court spoke of the use of
contenpt power to renbve obstructions to the functioning of
the House, it did not read into it any linmitations on the power
to punish for contenpt. Rather, the general purpose of its

i nvocati on was recogni zed.

Thus, we are unable to accept the contention that the

power to punish for contenpt is denied to the Indian

| egi sl atures as they are not Courts of Record. However, we
woul d i ke to enphasizethat the power to punish for contenpt
of the House of Commpns is-a very broad power,

enconpassing a variety of other-powers. The case of UP
Assenbly exam ned only one aspect of that power \026 to issue
unspeaki ng warrants '\ 026 and held that such a power is
unavai |l abl e under our constitution. Wat we are presently
exam ni ng-in the cases at hand is another aspect of this broad
contenpt power \026 the power to expel a sitting nenber. While
we hold that the power to punish for contenpt in its totality
has not been struck down by decision in UP Assenbly, we do

not intend to rule/on the validity of the broad power to punish
for contenpt as a whole. The different elenents of this broad
contenpt power will have to be deci ded on an i ndependent
scrutiny of validity in appropriate case. W would restrict
ourselves to the power to expel a menber for contenpt
conmmitted by him Having found, however, that there is no bar
on reading the power to punish for contenpt in Article 105(3),
it is possible to source the power of expul sion through the
same provi sion.

There is no contest whatsoever to the plea that the House

of Commons did in fact enjoy the power of expulsion at the
commencemnent of the Constitution. A nunber of instances

have been quoted even by the petitioners, including those
occurring around the tine of the commencenent of the
Constitution. To nmention sone of them notice may be taken

of case of nenber named Horatio Bottomley, expelled in 1922
after he was convicted for fraudul ent conversion of property;
case of Gary Allighan, expelled in 1947, for gross contenpt of
House after publication of an article accusing nenbers of the
House of insobriety and taking fees or bribe for infornmation;
and, the case of Peter Baker, expelled in 1954 fromthe House
after being convicted and sentenced for forgery.

Al t hough the exanpl es of expulsion in this century by

the House of Commons are few, the relevant tine for our
purposes is the date of the commencenent of the Constitution
The last two cases occurring in 1947 and 1954 clearly
establish that the power to expel was in fact a privilege of the
House of Commons at the commencenent of our Constitution.

Thus, fromthis perspective, the power of expul sion can be
read within Article 105(3). W have already held that this
power is not inconsistent with other provisions of the
Constitution.

W nmay also briefly deal with the other possible sources

of the power of expul sion.

Plea of Iimted renedial power of Contenpt

The next scrutiny concerns the anxiety as to whether the
Parl i ament possesses only a limted renedial power of
contenpt and, if so, whether it can source therefromthe
power of expul sion.

There has been great debate around the cases of Keilley,
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Fenton, Doyl e and Barton nentioned earlier. W would,
therefore, notice the relevant portions of the decisions
rendered in the said cases.

The case of Keilley arose out of the inprisonment of the
appel l ant, who all egedly used threatening and insulting
| anguage agai nst a menber of the Legislative Assenbly of
Newf oundl and. Hi s conduct was held to be a breach of
privilege by the Assenbly and their powers cane up for
scrutiny before the Privy Council. It was found by the court
that the Legislative Assenbly of Newfoundl and did not have
the power to punish for contenpt. The judgnment was
delivered by M. Baron Parke, who held:-

"The whol e question thenis reduced to

this,\026whet her by |aw, the power of

conmitting for a contenpt, not in the

presence of the Assenbly, is incident to

every local Legislature. The Statute Law

on this subject being-silent, the Comron

Law is to /govern it; and what is the

Conmon Law, depends upon principle

and precedent.

\ 005

Their Lordshi ps see no reason to think
that in the principle of the Commpn Law,
any other powers are given them than
such as are necessary to the existence of
such a body, and the proper exercise of
the functions whichit is intended to
execute. These powers are granted by the
very act of its establishnent, an act

whi ch on both sides, it is adnmtted, it was
conpetent for the Crown to perform

This is the principle which governs al

| egal incidents. "Qunado Lex aliquid
concedit, concedere et illud, sine quo res
i psa esse non potest." In conformty to
this principle we feel no doubt that such
as Assenbly has the right of protecting
itself fromall inpedinments to the due
course of its proceeding. To the full extent
of every neasure which it may be really
necessary to adopt, to secure the free
exercise of their Legislative functions,
they are justified in acting by the
principle of the Cormon Law. But the
power of punishing any one for past

m sconduct as a contenpt of its

aut hority, and adjudicating upon the fact
of such a contenpt, and the neasure of
puni shment as a judicial body,
irresponsible to the party accused,

what ever the real facts may be, is of a
very different character, and by no neans
essentially necessary for the exercise of
its functions by a | ocal Legislature,

whet her representative or not. (234-35)

\ 005

But the reason why the house of

Conmons has this power, is not because

it is arepresentative body with |legislative
functions, but by virtue of ancient usage
and prescription; the |l ex et consuetude
Parliamenti, which forms a part of the
Conmon Law of the I and, and according
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to which the H gh Court of Parlianent,

before its division, and the Houses of

Lords and Conmons since, are invested

with many peculiar privileges, that of

puni shing for contenpt being one. (235)

\ 005

Nor can the power be said to be incident

to the Legislative Assenbly by anal ogy to

the English Courts of Record which

possess it. This assenbly is no Court of

Record, nor has it any judicial functions

whatever’ and it is to be remarked, that

all these bodi es which possess the power

of adj udi cation upon, and punishing in a

sunmmary manner, contenpts of ‘their

aut hority, have judicial functions, and

exercise this as incident to those which

they possess, except only the House of

Conmmons, whose authority, in this

respect, ‘rests upon anci ent usage." (235)

(Enphasi s-suppli ed)

The above case was followed in Fenton. This action
agai nst the Speaker of the Legislative Assenbly of Van
Dieman’s |Island arose fromthe all egedly unlawful assault,
sei zure and i nmprisonnment of the respondent. The judgnent
was pronounced by Lord Chief Baron Pollock on 17th
February, 1858. The case foll owed Keilley, observing that in
that case: -

"they held that the power of the House of

Commons in Engl and was part of the ’Lex

et consuetudo Parliamenti’; and the

exi stence of that power in the Conmons

of Great Britain did not warrant the

ascribing it to every Suprene Legislative

Council or Assenbly in the Colonies. W

think we are bound by the decision of the

case of Keilley v. Carson\005."

The next case was that of Doyle. This case involved the
power of the Legislative Assenbly of Dominicato punish its
menber for his conduct in the Assenbly. This case foll owed
Keill ey and Fenton holding that the Assenbly had no power
to punish for contenpt. The judgment was delivered by Sir
Janes Colvile. It was observed: -

"Keilley v. Carson\005nust here be taken to

have deci ded concl usively that the

Legi sl ative Assenmblies in the British

Col oni es have, in the absence of express

grant, no power to adjudicate upon, or

puni sh for, contenpts conmitted beyond

their walls. (339)

\ 005

The privileges of the House of Commons,
that of punishing for contenpt being one,
belong to it by virtue of |ex et consuetude
Parliamenti, which is a |law peculiar to
and inherent in two Houses of Parliament
of the United Kingdom It cannot

therefore, be inferred fromthe possession
of certain powers by the house of

Conmons, by virtue of that ancient usage
and prescription, that the |ike powers

bel ong to Legislative Assenblies of
conparatively recent creation in the
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dependenci es of the Crown. (339)
\ 005

Again, there is no resenbl ance between a
Col oni al House of Assenbly, being a body
whi ch has no judicial functions, and a
Court of Justice, being a Court of Record.
There is, therefore, no ground for saying
that the power of punishing for contenpt,
because it is admtted to be inherent in
the one, must be taken by anal ogy to be

i nherent in the other." (339)

Is the power to punish and commt for
contenpts conmitted in its presence one
necessary to the exi stence of such a body
as the Assenbly of ‘Dom nica, and the
proper -exercise of the functions which it
is intended to execute? It is necessary to
di stingui'sh between a power to punish

for a contenpt, which is ajudicial power,
and a power to renove any obstruction
offered to the deliberations or proper
action of a Legislative body during its
sitting, which | ast power is necessary for
sel f-preservation. If a Menber of a

Col oni al House of Assenbly is guilty of

di sorderly conduct in the House whil st
sitting, he may be renoved, or excluded
for a tine, or even expelled; but there is a
great difference between such powers and
the judicial power of inflicting a penal-
sentence for the offence. The right to
renove for self-security is one thing, the
right to inflict punishnent another." (340)

Finally, in Barton, it involved the suspension of a

menber fromthe Legislative Assenbly of New Sout h Wl es.

The power of suspension for an indefinite tinme was held to be
unavail able to the Legislative Assenbly as it was said to have
trespassed into the punitive field. The judgnent was delivered
by the Earl of Selborne. Referring to the cases of Keilley and
Doyl e, the Court observed: -

"It results fromthose authorities that no

powers of that kind are incident to or

i nherent in a Colonial Legislative

Assenbly (without express grant), except

"such as are necessary to the existence of

such a body, and the proper exercise of

the functions which it is intended to

execute’.

Powers to suspend toties quoties, sitting
after sitting, in case of repeated offences
(and, if may be, till subm ssion or

apol ogy), and also to expel for aggravated
or persistent msconduct, appear to be
sufficient to neet even the extrenme case
of a menber whose conduct is habitually
obstructive or disorderly. To argue that
expul sion is the greater power, and
suspensi on the less, and that the greater
nmust include all degrees of the |ess,
seens to their Lordships fallacious. The
rights of constituents ought not, in a
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guestion of this kind, to be left out of
sight. Those rights would be nmuch nore
seriously interfered with by an
unnecessarily prol onged suspension then
by expul sion, after which a new el ection
woul d i mmedi ately be held.”

(Enphasi s suppl i ed)

The Court went on to exam ne what is necessary and

found that an indefinite suspension could never be considered
necessary.

The | earned Counsel for the petitioners have relied on the
above distinction and subnmtted that the Iimted power does
not envi sage expul sion and can only be used for ex facie
cont enpt s.

We are not persuaded to subscribe to the propositions
advanced on behal f “of the petitioners. Even if we were to
accept this distinction as applicable to the Indian parlianent,
in our opinion, the power to expel would be avail able.
Firstly, the case of Barton, which allows only a limted
power to punish for contenpt, finds that even though the
Legi sl ati ve Assenbly does not ‘have the power to indefinitely
suspend, as that was punitive in nature, the Assenbly woul d
have the power to expel, considering expul sion a non-punitive
power. Secondly, the objection that the limted power could
only deal with ex facie contenpt, is not tenable.

In the above context, reference nay be made to the case

of Hartnett v. Crick [(1908) AC 470]. This case involved the
suspensi on of a nmenber of the Legislative Assenbly of New
South Wales until the verdict of the jury inthe pending
crimnal trial against the Menber had been delivered. The
suspensi on was chal | enged. When the nmatter cane up before
the Privy Council, the Respondents argued that: -

"The Legi sl ative Assenbly had no

i nherent power to pass [the standing

order]. Its inherent powers were limted to

protective and defensive nmeasures

necessary for the proper exercise of its

functions and the conduct of its

busi ness. They did not extend to punitive

nmeasures in the absence of express

statutory power in that behalf, but only

to protective nmeasures\005. The fact that a

crimnal charge is pending agai nst the

respondent does not affect or obstruct the

course of business in the Chanmber or

relate to its orderly conduct."

This argunent was rejected and the House of Lords

al l owed the appeal. Lord Macnaghten, delivering the judgnent,
initially observed that:-

"\ 005\ 005. no one woul d probably contend that

the orderly conduct of the Assenbly

woul d be di sturbed or affected by the

nere fact that a crimnal charge is

pendi ng agai nst a Menber of the House"

(475)

But he found that certain peculiar circunmstances of the
case deserved to be given weight. The Court went on to hold
t hus: -

"If the House itself has taken the |ess

favourabl e view of the plaintiff’'s attitude

[an insult and challenge to the house],

and has judged that the occasion justified
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temporary suspensi on, not by way of

puni shnment, but in self-defence, it seens
i mpossi ble for the Court to declare that
the House was so wwong in its judgment,
and the standing order and the resol ution
founded upon it so foreign to the purpose
contenpl ated by the Act, that the
proceedi ngs nmust be decl ared
invalid."(476)

(Enphasi s suppli ed)

The above case thus establishes that even if the House of

| egi slature has Iimted powers, such power is not only
restricted to ex facie contenpts, but even acts conmitted
outside the House. It is open to the assenbly to use its power
for "protective" purposes, and the acts that it can act upon are
not only those that are conmitted in the House, but upon
anything that |lowers the dignity of the House. Thus, the
petitioners’ subm ssion that House only has the power to

renove obstructions during its proceedi ngs cannot be

accept ed.

It is axiomatic to state that expul sion is always in respect

of a menber. At the sane tine, it needs to be borne in mnd
that a nmenmber is part of the House due to which his or her
conduct al ways has /a direct bearing upon the perception of

the House. Any legislative body nust act through its nenbers
and the connection between the conduct of the nenbers and

the perception of the House is strong. W, therefore, conclude
that even if the Parliament had only the limted remedi a

power to punish for contenpt, the power to expel would be

well within the limts of such renedial contenpt power.

We are unable to find any reason as to why | egislatures
established in India by the Constitution, including the
Parliament under Article 105 (3), should be denied the claimto
the power of expul sion arising out of renedial power of

cont enpt .

Principle of necessity

Learned Counsel for Union of India and the |earned

Additional Solicitor General also submtted that the power of
expul sion of a sitting nmenber is an inherent right of every

| egi sl ature on the ground of necessity. The argunent is that
"necessity’ as a source of the power of expulsion, isalso
avai l abl e to a House for expulsion of one of its nenbers, as
such power is 'necessary’ for the functioning of the House.
The petitioners, on the other hand, argued that expul sion can
never be considered 'necessary’ or a 'self protective power and,
therefore, it cannot be clainmed by the House.

In view of our interpretation of Article 105(3) of the
Constitution, it is not essential to determne the question
whet her 'necessity’ as an i ndependent source of power, apart
fromthe power of the House to punish for contenpt, by

expul sion of a nenber, is available or not. W may note that
nunber of judgnments were cited in support of the respective
Vi ew points.

Further, the Petitioners have also relied on the fact that
Australia has passed a | aw taki ng away the power of

expul si on. It is true that Section 4 of the Parlianmentary
Privileges Act, 1987 renoved the power to expel fromthe
Houses of the Commonwealth Parlianment in Australia. The

Act was passed on the recomrendation of the Parlianent’s
Joint Select Conmittee on Parlianentary Privilege. Enid
Canpbel |, the em nent authority on Australian Parlianmentary
privilege wites, "The Committee so reconmended because of
the potential abuse of the power, because of the specific
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provisions in the federal Constitution on disqualification of
menbers, 'and on the basic consideration that it is for the
el ectors, not nenbers, to decide on the conposition of
Parliament’."

(Qdger’ s Australian Senate Practice further clarifies

the basis for the Joint Select Commttee’ s reconmendation :
"The 1984 report of the Joint Select

Conmittee on Parlianmentary Privilege

recomended that the power of a House

to expel its nenbers be abolished. The

rati onal e of this recomendati on was

that the disqualification of nenbers is

covered by the Constitution and by the

el ectoral legislation, and if a nmenber is

not disqualified the question of whether

the menber is otherwise unfit for

menber ship of a House should be left to

the el ectorate. ~The comittee was al so

i nfl uenced by the only instance of the

expul sion of a nenber of a House off the

Conmonweal th Parliament, that of a

menber of the House of Representatives

in 1920 for allegedly seditious words

uttered outside the House. This case had

| ong been regarded /as an instance of

i mproper use of the power (see, for

exanpl e, E. Canpbell, Parlianentary

Privilege in Australia, MJP, 1966, pp.104-

05 (Odger’s Australian Senate Practice

11th Edition, 56-57).

The Australian Joint Conmmittee Report itself weighs the
dangers of misuse of expul sion agai nst any potential need for
expul sion and definitively reconmends its abolition :
"This danger [i.e. misuse by the nmgjority]
can never be eradicated and the fact that
the only case in federal history when the
power to expel was exercised is a case
when, we think, the power was

denonstrably misused is a compelling
argunent for its abolition. But the
argunent for abolition of the power to
expel does not depend sinmply on the

great potential for abuse and the harm
such abuse can occasion. There are

ot her considerations. Firstly, there are
the detailed provisions in the
Constitution. 1In short, we already have
sonet hi ng approaching a statutory code

of disqualification. Secondly, it is the
electors in a constituency or in a State
who deci de on representation. In
principle, we think it wong that the
institution to which the person has been
el ected shoul d be able to reverse the
decision of his constituents. |If expelled
he may stand for re-election but, as we
have sai d, the damage occasioned by his
expul sion may render his prospects of re-
el ection negligible. Thirdly, the Houses
still retain the wide powers to discipline
Menbers. Menbers guilty of a breach of
privilege or other contenpt nay be
commtted, or fined \005 These sanctions
seem drasti c enough. They nay al so be
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suspended or censured by their House."

The af oresaid approach adopted in Australia is entirely

for the Parlianment to consider and examne, if so advised. 1In
so far as this Court is concerned, since India does not have a
law that codifies the privileges of the Parlianent, nothing
turns on the basis of the Australian |egislation

Argument of Parlianmentary practice

During the course of argunents it was brought out that

since the date of commencenent of the Constitution of India

t here have been three occasi ons when the Houses of

Parliament have resorted to expul sion of the sitting Menber.
Qut of these three-occasions, two pertained to Menbers of Lok
Sabha.

The first 'such case cane on 8th June 1951 when the 1st

Lok Sabha resolved to expel M. H G Midgal for having

engaged hinself in conduct that was derogatory to the dignity
of the House and inconsistent with the standard which
Parliament is entitled to expect fromits nenbers. The second
occasi on of expul sion canme in 6th Lok Sabha, when by a
resol uti on adopted /'on 19th Decenber 1978, it resolved to agree
with the recomendations and findings of the Conmittee of
Privileges and on the basis thereof ordered expul sion of Ms.
Indira Gandhi along with two others (M. R K Dhawan and

M. D. Sen) fromthe nenbership of the House having found
themguilty of breach of privilege of the House. The third case
pertains to Raj ya Sabha when expul si on of M. Subramani um
Swany was ordered on 15th Novenber 1976.

The above-nentioned three instances of expul sion from

the Houses of Parlianment have been referred to by the | earned
counsel for Union of India in support of his argument that
expul sion of a Menber of Parlianent has not been ordered for
the first tinme and that it is now/part of Parlianmentary practice
that the Houses of Parlianment can expel their respective
menbers for conduct considered unfit. and unworthy of a

Menber. On the other hand, the |earned counsel for the
petitioners would refer to these very instances to quote certain
observations in the course of debates in the Parlianent to
buttress their plea that the Parliamentary practice in Indiais
agai nst resort to the extrene penalty of expul sion from
anmongst the sanctions that may be exercised in cases of

breach of privileges by the House of Conmons.

The facts of the case of expul sion of M. Subramani am

Swany from Raj ya Sabha are narrated by Subhash C

Kashyap in his 'Parlianentary Procedure’ (Vol. 2, p. 1657). It
appears that Rajya Sabha adopted a notion on 2nd Sept enber
1976 appointing a Conmittee to investigate the conduct and
activities of the said nenber, within and outside the country,
i ncluding alleged anti-India propaganda cal cul ated to bring
into disrepute Parlianent and other denocratic institutions of
the country and generally behaving in a manner unworthy of a
nmenber. The Committee presented report on 12th Novenber

1976 recomendi ng expul sion as his conduct was found to be
derogatory to the dignity of the House and inconsistent with
the standards which it was entitled to expect fromits
menbers. On 15th Novenber 1976, a notion was adopted by

Raj ya Sabha expelling the nenber.

Conming to the cases of expulsion from Lok Sabha, the

facts of the case of M. H G Midgal have been sumuari zed at
page 262 in Practice and Procedure of Parlianent by Kaul and
Shakder (5th Edn.). M. H G Mdgal was charged w th having
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engaged hinself in "certain dealings with the Bonbay Bullion
Associ ation which include canvassi ng support and maki ng
propaganda in Parlianment on problens |ike option business,
stanp duty etc. and receipt of financial or business

advant ages fromthe Bonbay Bullion Association" in the

di scharge of his duty in Parliament. On 8 June, 1951, a
notion for appointnent of a Commttee to investigate the
conduct and activities of the nenmber was adopted by Lok
Sabha. The Committee, after inquiry, held that the conduct of
the menber was derogatory to the dignity of the House and

i nconsistent with the standard which Parliament was entitled
to expect fromits nenbers. In pursuance of the report of the
Conmittee, a notion was brought before the House on 24

Sept enber, 1951, to expel M. Midgal fromthe House. The
menber, after participating in the debate, subnmtted his
resignation to the Deputy Speaker

VWhen the report of the Committee was bei ng debated, Pt.
Jawahar Lal Nehru, the then Prime Mnister of India, spoke at
| ength on the subject. H's speech rendered in Parlianent on
24t h Septenber 1951 dealt with the facts of the case as al so
his views-on the |law on the subject. After noticing that in the
Constitution of India no particular course is laid down in
regard to such matters inasnuch as Article 105(3) refers one
back to the practice in the British House of Conmons, this is
what he had to say/ :-

"\ 005\ 005\ 005\ 005\ 005.. this House as a sovereign

Par | i ament must have inherently the

right to deal with its own problens as it

chooses and | cannot imagi ne anybody

doubting that fact. This particular article

throws you back for guidance to the

practice in the British House of

Commons. There is no doubt as to what

the practice in the House of Comons of

the Parliament in the U K has been and

is. Cases have occurred fromtime to

time there, when the House of Comons

has appointed a Conmittee and taken

action

\ 005\ 005. .

So there is no doubt that this House

is entitled inherently and also if reference
be made to the ternms of article 105 to

take such steps according to the British
practice and expel such a Menber from

t he House.

The question arises whether in the

present case this should be done or
sonmething else. | do submit that it is
perfectly clear that this case is not even a
case which mght be called a margina

case, where people may have two

opi nions about it, where one may have

doubts if a certain course suggested is

much too severe. The case, if | may say

so, is as bad as it could well be. If we
consi der even such a case as a margina

case or as one where perhaps a certain
amount of laxity m ght be shown, | think

it will be unfortunate froma variety of
points of view, nore especially because,
this being the first case of its kind comng
up before the House, if the House does
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not express its will in such matters in

cl ear, unanbi guous and forceful ternms,
then doubts may very well arise in the
public mnd as to whether the House is
very definite about such matters or not.
Therefore, | do submt that it has become
a duty for us and an obligation to be
clear, precise and definite. The facts are
cl ear and preci se and the decision shoul d
al so be clear and preci se and

unambi guous. And | submt the decision

of the House shoul d be after accepting

the finding of this report, to resolve that
the Menber should be expelled fromthe
House. Therefore, | begto nove:

"That this House, having considered
the Report of the Committee

appoi nted on the 8th June, 1951 to

i nvestigate into the conduct of Shri
H G Midgal, Menber of Parliament,
accepts the finding of the Commttee
that the conduct of Shri Mdgal is
derogatory to the dignity of the
House and inconsistent with the
standard which Parlianent is
entitled to expect fromits Menbers,
and resol ves that Shri Midgal be
expel l ed fromthe House'."

On 25th Septenber 1951, the House deprecated the
attenpt of the nenber to circunvent the effect of the notion
and unani nously adopted an anended notion that read as
foll ows: -

"That this House, having considered the

Report of the Committee appointed on the

8th June, 1951, to investigate the conduct

of Shri H G Mudgal, Menber of

Parliament, accepts the findings of the

Conmittee that the conduct of Shr

Mudgal is derogatory to the dignity of the

House and inconsistent with the

standard which Parliament is entitled to

expect fromits menbers, and resol ves

that Shri Mudgal deserved expul sion from

the House and further that the terns of

the resignation letter he has given to the

Deputy Speaker at the conclusion of his

statenment constitute a contenpt of this

House whi ch only aggravates his of fence"

The facts of the matter |eading to expulsion of Ms. Indira
Gandhi and two others are sunmarized at page 263 in

Practice and Procedure of Parlianment by Kaul and Shakder (5th
Edn.). On 18th Novenber 1977, a notion was adopted by the
House referring to the Cormmittee of Privileges a question of
breach of privilege and contenpt of the House agai nst Ms.
Indira Gandhi, former Prime Mnister, and others regarding
obstruction, intimdation, harassnent and institution of false
cases by Ms. Gandhi and others against certain officials.
The Committee of Privileges were of the view that Ms.

Indira Gandhi had commtted a breach of privilege and
contenpt of the House by causing obstruction, intimnidation
harassment and institution of fal se cases against the
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concerned officers who were collecting infornmation for answer
to a certain question in the House. The Commttee

reconmended that Ms. Indira Gandhi deserved puni shnent

for the serious breach of privilege and contenpt of the House
conmitted by her but left it to the collective wisdomof the
House to award such punishnent as it may deemfit.

A resolution was noved to inflict the punishnent of

conmittal and expulsion. In the course of debate on the
notion, M. C. M Stephen, Leader of the Qpposition, inter alia,
inviting attention to the full Bench decision of Punjab &
Haryana High Court in the case of Hardwari Lal [ILR (1977)

2 P&H 269] stated that the proposal to expel was "not

count enanced by the Constitution" and the House had no

power to expel an elected nenber. M. K S. Hegde, the
Speaker, acknow edged the inportance of the constitutiona
argunents advanced by M. C. M. Stephen. On 19th Decenber

1978, the House adopted a notion resolving that Ms. Indira
Gandhi be commtted to jail till the prorogation of the House
and al so be expelled fromthe nenbership of the House for the
serious breach of privilege and contenpt of the House
conmitted by her

What was done by the 6th Lok Sabha through the

resol uti on adopted on-19t h Decenber 1978 was undone by the
7th Lok Sabha. It di'scussed the propriety of the earlier

deci sion. Certain speeches rendered in the course of the
debat e have been relied upon, in extenso, by the |earned
counsel and may be taken note of. M. B./R Bhagat spoke

t hus: -

"They have committed an error. | -am not
going into the norality of it, because |I am
on a stronger ground. It is illegal because

there is no jurisdiction

Coming to the third point the
determ nation of guilt and adjudication
they are judicial functions in nany
countries and, therefore question of
breach of privilege, contenpt of the
House, punishnent etc. are decided in
the courts of lawin them Only we have
foll owed the parlianmentary systemthe
West mi nster type. In the House of
Commons there the House itself deals
with breach of its privileges, and we have
taken it fromthem Therefore, here the
breach of privilege is punished by the
House. But in many ot her countries
al nost all other countries if | may say so,
any breach of privilege of the House is
puni shed by the courts and therefore, the
point | ammaking is that the procedure
followed in the Privilege Cormittee is
very inmportant. The |aw of privileges, as |
said is a formof crimnal |aw and | was
maki ng this point that excepting the
House of Commons and here \ 026 we have
taken the precedents and conventions
fromthe House of Commobns \026 in regard
to all other Parlianents this offence or
the contenmpt of the House or the breach
of privilege of the House is punished by
the courts and therefore, essentially the
law of privileges is a formof crimnal |aw
and often a citizen and his Fundanent al
Ri ghts may clash with the concepts of the
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dignity of the House and the Legi sl atures,
their commttees and Menbers. The

essence of crimnal lawis that it is easily
ascertainable. The law of privileges on the
ot her hand is bound to renmain vague and
somewhat uncertain unless codified. And
here, it has not been codified except in
Rul e 222. \Wereas in India follow ng the
British practices the House itself judges
the matter it is inportant to ensure that
the strictest judicial standards and
judicial procedures are followed. This is
very inportant because ny point is that
inthe Privileges Comittee the

del i berati ons were neither judicial nor

i mpartial nor objective, and they did not
foll ow any established rul es of  procedure
for even the principles of equity and
natural justice. They were not applied in
dealing with this matter in the case of
Ms. Gandhi_and the two officers and the
principal that justice should not only be
done but al so seemto have been done is
totally lacking in this case. Nothing that
smacks of political vendetta shoul d be
allowed to cloud a judgnent as even the
slightest suspicion of the Conmittee of
Privileges of the House acting on politica
consi deration or on the strengthof the
majority party etc. may tend to destroy
the sanctity and val ue of the privileges of
the Parliament.

Now, | amdealing only with the

del i berations of the Conmittee. Wen the
matter comes before House, then | wll
cone with it separately. In that, ‘politica
vendetta governed the Menbers of the
Conmittee. |If you take the previous
precedents either here in this Parliament,
or in the House of Commons or in other
Parliaments, you will find that the

deci sions of the Privileges Commttee

wer e unani nous. They are not on party
l[ines. But in this particular case, not
only the decisions were on party lines,

but there were as nany as 6 or 7 Notes
many of them were votes of dissent

though they were not called as such
because this is another matter which |

want to refer quoting: "Under the
Directions of the Speaker" 'there shall be
no Mnute of Dissent to the report of a
parliamentary comrittee \026 this is a
parlianmentary committee \ 026 'except the
select commttee’. In a Select Committee
or a Joint Select Committee M nutes of

Di ssent are appended. |n other
parliamentary committees \026 the Privil eges
Conmittee is a parliamentary conmittee

\ 026 under Direction 68(3), "There shall be
no mnute of dissent to the report".

The idea is that the deliberations in
these conmittees shoul d be objective,
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i npartial and should not be carried on
party or political lines. In this matter

there are as nmany as six notes \026 they are
call ed 'notes’ because they cannot be

m nutes of di ssent and four of them have
conpletely differed, totally different with
the findings of the Conmttee. Seven
Menbers were fromthe ruling party. This
reflects the conposition of the

Conmittee. They have taken one line. |

will come to that point [ater when | dea
with the matter, how the matter was
adopted in the House. How'it was taken

and how political and party

consi derations prevailed. That is agai nst
the spirit and | aw of Parlianentary
Privileges. In the Conmittee too, Ms.
Gandhi ;said that the whol e atnosphere is
political 'and partisan, the Menbers o the
Privil eges Conmittee, the Menbers of the
ruling party, the Janata Party have been
totally guided by a vindictive attitude, an
attitude of vendetta or vengeance or
revenge to put her i'n prison or to punish
her . "

XXXXXXXX XXX XXX X

"Rule 72 of the Rul es of Procedure is
only, as | said earlier, an enabling

provi sion inasmuch as the Conmittee of
Privileges may adm ni ster an oath or
affirmation to a witness. It does not nean
that every witness is bound to take an
oath. In any case, it does not apply to an
accused. Every accused nust be given

the fullest opportunity of self-defence. He
shoul d be all owed to be represented

before the Conmittee by a counsel of his
or her choice to |l ead evidence and to
cross-exanm ne wi tnesses and, further, the
benefit of doubt rmust go to an accused.
This is the | aw

Earlier, in the Mudgal case, we have
a precedent. The Committee of the House
gave an opportunity to the accused. He
was al |l owed the services of a counsel, to
Cross-exam ne witnesses, to present his
own witnesses and to | ead his defence
through his counsel. The Conmittee was
al so assailed by the Attorney-Cenera
t hroughout the exam nation of the
matter. This was not given to Ms. Indira
Gandhi. This also clearly indicates the
notivations in the Privileges Conmttee.

Agai n, the punishnent for a breach
of privileges in recent times, this
maxi mum puni shment, this doubl e
puni shnment of expul sion and
i mprisonnent, is unheard of an
unprecedented. The recent trend all over
the world is that the House takes as few
cases of privilege as possible. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 91 of 137

m ni mum puni shnent is that of either
reprimand or adnonition. In this matter
al so, the majority decision of the
Privileges Committee showed a bias or
rather a vendetta."

M. A K Sen, in his speech was nore concerned about
the fairness of the procedure that had been adopted by the
Committee on Privil eges before ordering expul sion of Ms.
Gandhi and others. He stated as under :-

"I remenber when Charles the First was

arrai gned before the court which was set

up by the Crommel | ’s Governnent, at the

end of the trial, he was asked whet her he

had anything to plead by way of defence.

The fanobus words he uttered were these.

| do not think | can repeat them word by

word, but | would repeat the substance

He said "To whom shall | plead ny

defence? | only find accusers and no

Judges". So this is what happened when

M's. Gandhi appeared before this august

Conmittee. Excepting a few who had the

courage to record their notes of dissent,

the mnds of the rest had al ready been

nmade up. This is very clear fromthe

utterances which came fromthem

outside the Parlianent, before and after

the el ections and fromthe way they were

trying to mani pulate the entire matter."

XXXX XXX XXX XXX XXXXXX

"Sir, the Suprene Court in a series of

deci sions started from Sharma’ s case laid
down very clearly that the privil eges
cannot viol ate the Fundanmental rights of

a citizen. Therefore, if a citizen has the
right not to be a witness against a sin or
not to be bullied into cross-exam nation
then that right cannot be taken away in
the nanme of a privilege. You can convict
her or you can verdict himby only

evi dence, but not by her own hand. CQur

| aw forbids a person to be conpelled to
drink a cup of poison. The Plutonic
experiment woul d not be tol erated under
our |l aws. No accused can be said: ’You
take the cup of poison and swallowit.’ He
has to be tried and he has to be

sentenced according to the |aw. "

M. Jagan Nath Kaushal also referred to the case of
Hardwari Lal and then said :-

"When Ms. Gandhi’s case was before the
Parlianment, that judgnent was in the
field. But nobody just cared to | ook at
that. The reason is obvious, and the
reason has been given by the friends who
have spoken. The reason is, we had a
pre-determ ned judge who was not in a

nood to listen to any voice of reason and
| say it is a very sad day when we have to
deal with pre-determined judges. | can
understand a judge not knowi ng the | aw,
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but it is just unthinkable that a judge
shoul d cone to the seat of justice with a
pre-determined mnd to convict the

person who is standing before himin the
capacity of an unfortunate accused. It is
the negation of notions of justice.
Ther ef ore, what happened at that tine

was that not only Ms. Gandhi was

puni shed with inprisonnment, but she

was al so expelled."

The resol uti on adopted on 19th Decenber 1978 by the 6th
Lok Sabha was rescinded on 7th May 1981 by the 7th Lok
Sabha that adopted the follow ng resolution:-
"(a) the said proceedings of the

Conmittee and the House shall not

constitute a precedent in the | aw of
parlianmentary privileges;

(b) the findings of the Conmttee and the
deci si on of the House are inconsistent

with and violative of the well-accepted
principles of the lawof Parlianentary
privilege and the basic safeguards

assured to all enshrined in the

Constitution; and

(c) Sm. Indira Gandhi, Shri R K. Dhawan

and Shri D. Sen were'innocent of the

charges | evel ed against them

And accordingly this House:

Rescinds the resol ution adopted by the

Si xth Lok Sabha on the 19th Decenber,

1978. "

It is the argunent of the | earned counsel for petitioners

that the resolution adopted on 7th May 1981 by Lok Sabha
clearly shows that resort to expul'sion of a sitting el ected
nmenber of the House was agai nst parlianentary rules,
precedents and conventions and an act of betrayal of the

el ectorate and abuse by brute najoritarian forces. In this
context, the |earned counsel would point out that reference
was made repeatedly in the course of debate by the Menbers

of Lok Sabha, to the majority view of Punjab & Haryana Hi gh
Court in the case of Hardwari Lal. The |earned counse

woul d submit that Lok Sabha had itself resolved that the
proceedi ngs of the Privil eges Committee and of the House in
the case of expulsion of Ms. Gandhi shall not constitute a
precedent in the |law of parliamentary privileges. They argue
that in the teeth of such a resolution, it was not permnissible
for the Parliament to have again resolved in Decermber 2005 to
expel the petitioners fromthe nenbership of the two Houses.
In our considered view, the opinion expressed by the

Menbers of Parliament in May 1981, or for that matter in
Decenmber 1978, as indeed in June 1951 nerely represent

their respective understanding of the |aw of privileges. These
views are not |l aw on the subject by the Parlianent in exercise
of its enabling power under the second part of Article 105(3). It
cannot be said, given the case of expul sion of Miudgal in 1951
that the parliamentary practice in India is wholly against
resort to the sanction of expulsion for breach of privileges
under Article 105.

On the question whether power of expul sion exists or

not, divergent views have been expressed by | earned nenbers

in the Parlianent. These vi ews deserve to be respected but on
the question whether there exists power of expulsionis a
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matter of interpretation of the constitutional provisions, in
particular Article 105(3) and Article 194(3) on which the fina
arbiter is this Court and not the Parlianent.

Judi ci al Review \026 Manner of Exercise \026 Law i n Engl and
Havi ng held that the power of expulsion can be clained

by Indian | egislature as one of the privileges inherited fromthe
House of Commons through Article 105(3), the next question

that arises is whether under our jurisprudence is it open to
the court to exam ne the manner of exercise of the said power

by Parliament as has been sought by the petitioners.

The | earned counsel for Union of India, as indeed the

| earned Additional Solicitor General, were at pains to submt
that the matter falls within the exclusive cognizance of the

| egi sl ature, intrusion wherein for purposes of judicial review of
the procedure adopted has al ways been consistently avoi ded

by the judicature in England from where the power of

expul si on has been sourced as al so expressly prohibited by

the constitutional provisions.

The principal argunents on behalf of the Union of India

and of the |l earned Additional Solicitor General on the plea of
ouster of the court’sjurisdiction is that in essence, the
position with regard to justiciability of exercise of
Parlianmentary privilege is exactly the sane in India as what
exists in England. As seen in Bradlaugh v. Gossett, Courts in
Engl and have recogni zed the Parlianmentary Privil ege of

excl usi ve cogni zance over its own proceedings, whereby Courts
wi |l exam ne existence of a privilege but will decline to interfere
with the manner of its exercise.

The contention of the petitioners, on the other hand, is

that the argunents opposing the judicial review ignore both

the inpact in the Indian context of existence of a witten
Constitution, as well as the express provisions thereof. It has
been subnmitted that the English decisions, including

Br adl augh, cannot be transplanted into the Indian

Constitution and are irrelevant .as the position of Parlianent in
the United Kingdomis entirely different fromthat of the Indian
Parliament which is functioning under the Constitution and
powers of which are circumscribed by the Constitution, which

is suprene and not the Parliament.

Agai nst the backdrop of challenge to the jurisdiction of

the court to examne the action of the legislature inthe matter
arising out of its privilege and power to punish for contenpt,
this court in the case of UP Assenbly took note of thelaw laid
down in a series of cases that came up in England during the
turbul ent years of struggle of House of the Commons to assert
its privileges. {Earl of Shaftesbury (86 E.R 792), Ashby v.
White [(1703-04) 92 EER 129], R v. Paty [(1704) 92 E. R

232], Case of Murray (95 E.R 629), Case of Brass Crosby

(95 E.R 1005), Case of Sir Francis Burdett (104 E:R 501),
Cases of Stockdale (1836-37), Howard v. Sir WIIiam

Cosset (116 E.R 139) and Bradl augh v. Gossett [(1884)

L.R 12 QB.D. 271]}.

The | earned counsel for Union of India quoted extensively
fromthe judgnent in Bradl augh, nainly the passages

mentioned hereinafter.

Lord Colridge CJ observed at page 275 thus: -

B L there is another proposition

equal ly true, equally well established,

seens to be decisive of the case before us.

What is said or done within the walls of

Par | i ament cannot be inquired into in a

court of law. On this point all the judges

in the two great cases which exhaust the
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| earning on the subject, - Burdett v.
Abbott (14 East, 1, 148) and Stockdal e v.
Hansard (9 Ad. & E.1); - are agreed, and
are enmphatic. The jurisdiction of the
Houses over their own nmenbers, their
right to inpose discipline within their
wal I's, is absolute and exclusive. To use
the words of Lord Ell enborough, "They
woul d sink into utter contenpt and
inefficiency without it". (14 East, at
p.152.)"

Stephen J., at page 278, was categorical in his viewthat
"t he House of Commopns is not subject to the control of her
Maj esty’s courts in its adm nistration of that part of the
statute 1026 | aw which has relation to its own interna
proceedi ngs" and referred in this context to the follow ng: -
"Bl ackst one says (1 Com 163) ;" "The whol e

of the | aw and custom of Parlianent has

its original formthis one nmaxim ’that

what ever matter arises concerning either

House of Parlianment ‘ought to be

exam ned, discussed, and adjudged in

that House to which it relates, and not

el sewhere." This principle is re-stated

nearly in Bl ackstone's words by each of

the judges in the case of Stockdal e v.

Hansard. (9 Ad. & E. 1.)"

Then, at page 279, Stephen J. copiously quoted from
St ockdal e as under: -

"Lord Denman says (9 Ad. & E. at p. 114)
"What ever is done within the walls of

ei ther assenbly nust pass w t hout

guestion in any other place." Littledale,
J. says (At p.162) : "It is said the House of
conmons is the sole judge of its own
privileges; and so | admt as far as the
proceedi ngs in the House and sone ot her
things are concerned." Patteson, J. said
(at p.209) "Beyond all dispute, it is
necessary that the proceedi ngs of each
house of Parlianent should be entirely
free and unshackl ed that whatever is said
or done in either House should not be
liable to exam nation el sewhere." And

Col dridge, J. said (at p.233) : " That the
House shoul d have excl usive jurisdiction
to regulate the course of its own
proceedi ngs and ani madvert upon any
conduct there in violation of its rules or
derogation fromits dignity, stands upon
the clearest grounds of necessity."

Further, at page 285 Stephen J. observed thus: -
"I do not say that the resolution of the

House is the judgnment of a Court not

subject to our revision; but it has much

in conmon with such a judgnent. The

House of Commons is not a Court of

Justice; but the effect of its privilege to
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regulate its own internal concerns
practically invests it with a judicia
character when it has to apply to
particul ar cases the provisions of Acts of
Parliament. W nust presume that it

di scharges this function properly and
with due regard to the laws, in the
nmaki ng of which it has so great a share
If its determination is not in accordance
with [aw, this resenbles the case of an
error by a judge whose decision is not
subj ect to appeal ."

(Enphasi s suppl i ed)

On the basis of appraisal of the law in the

af orementi oned series of cases, this court sumarized the
position in the I'aw of Engl and on the question of jurisdiction
of the/court in matters arising out of contenpt jurisdiction of
the legislature, in the foll owi ng words at page 482: -
"108. Havi-ng exam ned the rel evant

deci si ons bearing on the point, it would,

we think, not be inaccurate to observe

that the right clainmed by the House of

Conmons not to have its genera

warrants exam ned in habeas corpus

proceedi ngs has been based nore on the

consi deration that 'the House of

Conmons is in the position of a superior

Court of Record and has the right |ike

ot her superior courts of record to issue a

general warrant for commitnent or

persons found guilty of contenpt. Like

the general warrant issued by superior

courts of record in respect of such

contenmpt, the general warrants issued by

t he House of Conmmons in simlar

situations should be simlarly treated. It

is on that ground that the genera

warrants issued by the House of

Conmons were treated beyond the

scrutiny of the courts in habeas corpus

proceedi ngs. In this connection, we ought

to add that even while recognising the

validity of such general warrants, Judges

have frequently observed that if they were

sati sfied upon the return that such

general warrants were issued for frivol ous

or extravagant reasons, it would be open

to themto examne their validity."

(Enphasi s suppl i ed)

The case of Prebble has been nentioned earlier. The
observations of Privy Council (at page 976 and 980 of the

j udgrment) have been extracted in earlier part of this judgnment.
They have been referred to by the | earned counsel for Union of
India for present purposes as well. The principle of |aw and
practice that the courts will not allow any challenge to be
made to what is said or done within the walls of Parlianent in
performance of its |egislative functions and protection of its
established privileges was reiterated in this case on the basis
of , ampbngst others, the cases of Burdett, Stockdal e and

Br adl augh.

Learned counsel for Union of India and | earned
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Addi tional Solicitor General, submt that in the case of UP
Assenbly, this court was dealing mainly with the powers of
the courts under Article 32 and 226 of the Constitution of
India to entertain petitions challenging legality of conmitta
contenmpt of State |legislature on the grounds of breach of
fundanental rights of non-nenbers. The |earned counse

drew our attention to certain observations nade, at page 481-
482 of the judgnent, which read as under: -

"M. Seervai’'s argunent was that though

the resolution appeared to constitute an

i nfringenment of the Parlianentary QCaths

Act, the Court refused to give any relief to

Br adl augh, and he suggested that a

sim | ar approach should be adopted in

dealing with the present dispute before

us. The obvious answer to-this

contention is that we are not dealing with

any matter relating to the interna

managenent of the House in the present

proceedings. W are dealing with the

power of the House to punish citizens for

contenpt alleged to have been comitted

by them outside the four walls of the

House, and that essentially raises

di fferent considerations."

(Enphasi s suppl i ed)

The subm ssion of the learned counsel is that the

view in Bradl augh that matters of internal nmanagenent

were beyond the purview of judicial scrutiny had been
followed. This, according to the | earned counsel, has been
the consistent view of this court, as can be seen fromthe
cases of Indira Nehru Gandhi v. Raj Narain [1975 Supp

SCC 1] and P.V. Narasinmha Rao v. State (CBI/SPE)

[(1998) 4 SCC 626]. Both the judgnents referred to the |aw
i n Bradl augh, the case of P.V. Narsinha Rao al so quoted

wi th approval Stockdale. In the case of Indira Nehru
Gandhi, the court took note, in Para 70, of the lawin
Bradl augh, in the foll owi ng words: -

"\ 005\ 005\ 005\ 005\ 005. .1t was held that the Court

had no power to restrain the executive

of ficer of the House fromcarrying out the

order of the House. The reason is that the

House is not subject to the control of the

courts in the administration of the

i nternal proceedi ngs of the House."

Learned counsel for Union of India also sought strength
fromthe foll owi ng observation appearing at page 468: -
"\ 005\ 005\ 0050n the other hand, the courts

have always, at any rate in the | ast

resort, refused to interfere in the

application by the House of any of its

recogni zed privileges (May’'s

Parlianmentary Practice, pp. 173-

74)\ 005\ 005\ 005"

In our view, the above observation of this court in the
case of UP Assenbly, paraphrasing the position of |aw and
practice in England on the authority of May's Parlianentary

for

Practice, refers to enforcenent by the legislature of privileges

whi ch had been recogni zed by the courts. The observation has
no rel evance on the question under consideration in these
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matters since the |aw in Engl and of exclusive cogni zance has

no applicability in India which is governed and bound by the
Constitution of India.

Parliamentary privileges vis-‘-vis Fundanmental Rights

Bef ore considering judicial reviewin Indian context, it is
appropriate to first examne this aspect. In the face of
argunents of illegalities in the procedure and the breach of
fundanental rights, it has been strongly contended on behal f

of the Union of India that Parlianentary privileges cannot be
deci ded agai nst the touchstone of other constitutiona
provisions, in general, and fundanental rights, in particular
In this context, again it is necessary to seek

enlightennent fromthe judgnents in the two cases of Pandit
Sharma as al so the UP Assenbly case where breach of

fundanental rights had been all eged by the persons facing the
wong end of the stick.

In the case of Pandit Sharma (1), one of the two

princi pal points canvassed before the Court revol ved around

the question as to whether the privilege of the Legislative
Assenbly ‘under Article 194 (3) prevails over the fundanenta
rights of the petitioner (non-nenber in that case) under
Article 19(1)(a). This contention was sought to be supported
on behal f of the petitioner through a variety of argunents
including the plea that though clause (3) of Article 194 had
not, in terns, been made "subject to the provision of the
Constitution" it would not necessarily nmean that it was not so
subj ect, and that the several clauses of Article 194, or Article
105, should not be treated as distinct and separate provisions
but should be read as a whole and that, so read, all the

cl auses shoul d be taken as subject to the provisions of the
Constitution which would include Article 19(1)(a). It was al so
argued that Article 194 (1), like Article 105 (1), inreality
operates as an abridgenent of the fundamental rights of
freedom of speech conferred by Article 19(1) (a) when exercised
in Parliament or the State Legislature, as the case may be, but
Article 194 (3) does not purport to-be an exception to Article
19(1) (a). It was then submitted that Article 19 enunciates a
transcendental principle and confers on the citizens of |India

i ndef easi bl e fundanental rights of a permanent nature while

the second part of Article 194 (3) was of the nature of a
transitory provision which, fromits very nature, could not
override the fundamental rights. Further, the contention

raised was that if in pursuance of Article 105 (3), Parlianment
were to nake a | aw under entry 74 in List | to the Seventh
Schedul e defining the powers, privileges and inmunities of the
Houses of Parlianent and if the powers, privileges and
iMmunities so defined were repugnant to the fundanmenta

rights of the citizens, such lawwll, under Article 13, to the
extent of such repugnancy be void and this being the intention
of the Constitution-nakers and there bei ng no apparent
indication of a different intention in the latter part of the sane
cl ause, the powers & privileges of the House of Commons
conferred by the latter part of clause (3) nust also be taken as
subj ect to the fundanmental rights.

The argunments of the petitioner to above effect, however,

did not find favour with the Court. It was, inter alia, held that
the subject matter of each of the four clauses of Article 194
(which nore or less correspond to Article 105) was different.
VWil e clause (1) had been expressly made subject to the

provi sions of the Constitution, the remaining clauses had not
been stated to be so subject, indicating that the Constitution
nmakers did not intend clauses (2) to (4) to be subject to the
provi sions of the Constitution. It was ruled that the freedom of
speech referred to in clause (1) was different fromthe freedom
of speech and expressi on guaranteed under Article 19 (1) (a)
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and the sane could not be cut down in any way by any | aw
contenplated by Article 19 (2). Wiile agreeing with the
proposition that a | aw nade by Parliament in pursuance of the
earlier part of Article 105 (3) would not be a | aw made in
exerci se of constituent power but would be one made in

exerci se of ordinary |legislative powers under Article 246 read
with the relevant entries of the Seventh Schedul e and that
consequently if such a | aw takes away or abridges any of the
fundanental rights, it would contravene the perenptory
provisions of Article 13 (2) and would be void to the extent of
such contravention, it was observed that this did not lead to
the conclusion that if the powers, privileges or inmmnities
conferred by the latter part of the said Article are repugnant to
the fundanmental rights they nmust also be void to the extent of
repugnancy. It was pointed out that it "nust not be

over| ooked that the provisions of Article 105 (3) and Article
194 (3) are constitutional |aws and not ordinary | aws made by
Parliament or the State Legislatures and that, therefore, they
are as suprene as the provisions of Part Ill". Interestingly, it
was al so observed in the context of anenability of a | aw rmade

i n pursuance of first parts of Article 105(3) and Article 194(3)
to the provisions of Article 13(2) that "it may well be that that
i s perhaps the reason-why our Parlianent and the State
Legi sl atures have not nmade any | aw defining the powers,
privileges and i mmunities \005\005\005\005\005.."

On the basis of conclusions so reached, this Court

reconcil ed the conflict between fundamental right of speech &
expression under Article 19(1)(a) on one hand and the powers
and privileges of the Legislative Assenbly under Article 194(3)
on the other by hol ding thus:-

"The principle of harnonious

construction nust be adopted and so

construed, the provisions of Art.19(1)(a),

whi ch are general, nust yield to

Art.194(1) and the latter part of its cl. (3)

whi ch are special”

Pandit Sharma had al so i nvoked Article 21 to contend

that the proceedings before the Conmmttee of Privileges of the
Legi sl ati ve Assenbly threatened to deprive him of persona
liberty otherwi se than in accordance with the procedure
established by law. This Court, however, found that the
Legi sl ative Assenbly had franed rul es of procedure under
Article 208 and, therefore, if the petitioner was eventually
deprived of his personal liberty as a result of the proceedings
before the Conmittee of Privileges, such deprivation would be
in accordance with the procedure established by | aw and,
therefore, a conplaint of breach of fundanental rights under
Article 21 could not be nade. The Court then proceeded to
exam ne the case to test the contention that the procedure
adopted by the Legislative Assenbly was not in accordance

with the standing orders laying down the rules of procedure
governi ng the conduct of its business nmade in exercise of
powers under Article 208.

It is not possible to overl ook devel opnents in | aw post

Pandit Sharma, including UP Assenbly case.

In the course of addressing the issues raised in the case

of UP Assenmbly, this court had the occasion to exam ne both
parts of clause (3) of Article 194. Article 194 (1) provides
"freedom of speech"” in the |egislature, though subject to
provi sion of the Constitution and to the rules and standing
orders regul ating the procedure of the House in question
Article 194 (2) creates an absolute inmunity, in favour of
menbers of the legislature, against liability to any proceedings
in any court in respect of anything said or any vote given by
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themin the legislative body or any comm ttees thereof. The
first part of the clause (3) enpowers the |egislature to define
"by | aw' the powers, privileges and i munities of the House,
its menbers and the comm ttees thereof, in respect other than
those covered by the earlier two clauses of Article 194.
VWil e construing the effect of the expression "subject to

the provisions of this Constitution and to the rules and
standing orders regul ating the procedure of the |egislature" as
used in Clause (1) of Article 194 which has been omtted in the
remai ni ng cl auses of the said Article, at page 443 this court
observed as under: -

"It will thus be seen that all the 4 cl auses

of the Article 194 are not in terms nmade

subj ect to the provisions contained in

Part 1l1l. In fact, clause (2) is couched in

such wide terns that in exercising the

rights conferred on themby cl.(1), if the

| egi sl ators by their speeches contravene

any of 'the fundanental rights guaranteed

by Part 1'll, they would not be |iable for

any action in-any court. Nevertheless, if

for other valid considerations, it appears

that the contents of cl.(3) may not

exclude the applicability of certain

rel evant provisions of ‘the Constitution, /it

woul d not be reasonabl e to suggest that

those provisions nust be ignored just

because the said clause does not open

with the words "subject to the other

provisions of the Constitution:"”  In

dealing with the effect of the provisions

contained in cl. (3) of Art. 194, wherever

it appears that there is a conflict between

the said provisions and the provisions

pertaining to fundamental rights, an

attempt will have to be nmade to resolve

the said conflict by the adoption(of the

rul e of harnoni ous construction”

(Enphasi s suppl i ed)

Reiterating the view taken in Pandit Sharma (1), it was
observed at page 452 as under: -

"\ 005\ 005\005..1t is true that the power to nmake
such a | aw has been conferred on the

| egi slatures by the first part of Article
194(3); but when the State Legislatures

purport to exercise this power, they wll

undoubt edly be acting under Article 246

read with Entry 39 of List II. The

enactment of such a | aw cannot be said

to be in exercise of a constituent power,

and so, such a lawwill have to be treated

as a lawwithin the neaning of Article 13.

That is the view which the majority

deci sion expressed in the case of Pandit

Sharma [ (1959) Supp. 1 SCR 806], and

we are in respectful agreenment with that

vi ew. "

This was reiterated yet again at page 497 of the said
judgrment in the foll ow ng words: -

B T that is one reason why the
Constitution-makers thought it necessary

that the legislatures should in due course

enact laws in respect of their powers,
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privileges and immunities, because they
knew t hat when such | aws are made,

they woul d be subject to the fundanenta
ri ghts and woul d be open to exam nation
by the courts in India. Pending the
maki ng of such | aws, powers, privileges
and immunities were conferred by the
latter part of Article 194(3). As we have
al ready enphasi sed, the construction of
this part of the article is within the
jurisdiction of this Court, and in
construing this part, we have to bear in
m nd the other relevant and materia
provi si ons of the

Consti tuti on\ 005\ 005\ 005\ 005\ 005\ 005. "
(Enphasi s suppli ed)

In the case of UP Assenmbly, this Court observed that the
general issue-as tothe relevance and applicability of all the
fundanental ri ghts guaranteed by Part |1l11 had not been raised
in the case of Pandit Sharma i nasmuch as contravention of

only Article 19 (1) (a) and Article 21 had been pl eaded,
therefore, it had not becone necessary to consider the |arger

i ssue as to whether the latter part of Article 194 (3) was
subject to the fundamental rights in general. It was held that
in view of the majority opinion in case of Pandit Sharma (1),
"it could not be said that the said view excluded the
application of all fundanmental rights, for the obvious and
simple reason that Article 21 was held to be applicable and the
merits of the petitioner’s argunent about its alleged
contravention in his cases were exam ned and rejected." The
foll owi ng observati ons appearing at p.451 in the case of UP
Assenbly are instructive and need to be taken note of: -
"Therefore, we do not think it would be

right to read the najority decision as

| ayi ng down a general proposition that

whenever there is a conflict between the

provisions of the latter part of Article

194(3) and any of the provisions of the

fundanental rights guaranteed by Part

[11, the latter nust always yield to the

former. The majority decision, therefore,

must be taken to have settled that Article

19(1)(a) would not apply, and Article 21

woul d. "

(Enphasi s suppli ed)

The Court proceeded to exam ne the applicability of

Article 20 to the exercises of power and privilege under Article
194 (3) and the right of the citizen to approach this Court for
redressal under Article 32. 1In this context, in Para 125 (at
pages 492-93), it was hel d: -

"\ 005\ 005\ 005\ 005\ 005. . 1f Article 21 applies, Article

20 may conceivably apply, and the

guestion may arise, if a citizen conplains

that his fundanmental right had been

contravened either under Article 20 or

Article 21, can he or can he not nove this

Court under Article 32? For the purpose

of making the point which we are

di scussing, the applicability of Article 21

itself would be enough. If a citizen noves

this Court and conplains that his

fundanental right under Article 21 had
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been contravened, it would plainly be the
duty of this Court to examne the nerits
of the said contention, and that inevitably
rai ses the question as to whether the
personal liberty of the citizen has been
taken away according to the procedure
established by law. In fact, this question
was actually considered by this Court in
the case of Pandit Sharma [(1959) Supp

1 SCR 806]. It is true that the answer

was made in favour of the |egislature: but
that is wholly inmmaterial for the purpose
of the present discussion. If in a given
case, the allegation nmade by the citizen is
that he has been deprived of his liberty
not in accordance w th |aw, but for
capricious or mala fide reasons; this
Court will have to exam ne the validity of
the said contention, and it woul d be no
answer in such a case to say that the
warrant issued against thecitizen is a
general warrant and a general warrant

must stop all further judicial inquiry and
scrutiny. In our opinion, therefore, the

i npact of the fundanental constitutiona
right conferred on Indian citizens by
Article 32 on the construction of the
latter part of Article 194(3) is decisively
agai nst the view that a power or privilege
can be claimed by the House, though it

may be inconsistent with Article 21. In
this connection, it may be relevant to
recall that the rules which the House has
to nake for regulating its procedure and
the conduct of its business haveto be
subj ect to the provisions of the
Constitution under Article 208(1)."
(Enphasi s suppl i ed)

The hol | owness of the proposition of total immunity of the
action of the legislatures in such matters is brought out vividly
in the foll ow ng words: -

"\ 005\ 005\ 005\ 005. .1t would indeed be strange that

the Judi cature should be authorised to

consider the validity of the legislative acts

of our legislatures, but should be

prevented fromscrutinising the validity of

the action of the |egislatures trespassing

on the fundanental rights conferred on

the citizens\005\005\005."

(Enphasi s suppl i ed)

Referring to the above observations the |earned

Additional Solicitor General submitted that this observation

may be relevant to Article 21 in the Iimted context but cannot
be applied to all the fundanental rights. It is the contention of
the | earned counsel for Union of India and the |earned

Addi tional Solicitor General that the case of UP Assenbly was
restricted to the consideration of the exclusiveness of the right
of the Legislative Assenbly to claima general warrant issued

by it in respect of its contenpt alleged to have been committed
by a citizen who was not a nenber of the House outside the
four-walls of the House and to the jurisdiction of the High

Court to entertain a Habeas Corpus petition on the allegations

of breach of fundamental rights of the said citizen. The | earned
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counsel would point out that the najority judgnent in the
course of setting out its conclusions pre-faced its answer with
the observation that "the answer is confined to cases in
relation to contenpt alleged to have been conmitted by a
citizen who is not a menber of the House outside the four-
wal | s of the |egislative chanber”. The subm ssion of the

| earned counsel is that the Court in the said case had
deliberately omtted reference to infringenment of privil eges and
imunities of the Legislature other than those with which it
was concerned in the said matter and, therefore, the views
taken with regard to applicability of Article 20 or Article 21
could not be taken as |aw settl ed.

The | earned counsel for Union of India further subnmitted

that in exercise of the privileges of the House to regulate its
own proceedi ngs including the power to expel a nmenber, it

does not engage Article 14 or Article 19. He referred to the
judgnent of Canada Suprene Court in New Brunsw ck

Br oadcasting Corporation v. Nova Scotia Speaker [1993

(1) SCR 391], in particular, the observations (page 373) to the
foll owi ng effect:-

"It is a basicrule, not disputed in'this

case, that one part of the Constitution

cannot be abrogated or di mnished by

anot her part of the Constitution:

Reference re Bill /30, “‘An Act to anmend the

Education Act (Ont.), [1987] 1 SCR 1148

So if the privilege to expel strangers from

the legislative assenbly is constitutional

it cannot be abrogated by the Charter,

even if the Charter otherw se applies to

the body making the ruling. This raises

the critical question: is the privilege of the

| egi sl ative assenbly to exclude strangers

fromits chanber a constitutional power?"

He al so referred to the judgnent of Canada Suprene
Court in the case of Harvey vs. New Brunswi ck [ 1996 (2)
SCR 876] and referred in particular to observations at pages
159 and 162 as under: -

"This is not to say that the courts have

no role to play in the debate which arises

where individual rights are alleged to

conflict with parlianentary privil ege.

Under the British system of

parliamentary supremacy, the courts

arguably play no role in nonitoring the

exercise of parliamentary privilege. In

Canada, this has been altered by the

Charter’s enunciation of val ues which

may in particular cases conflict with the

exercise of such privilege. To prevent

abuses cl oaked in the guise of privilege
fromtrunping legitimte Charter

interests, the courts must inquire into

the legitimacy of a claimof parlianentary
privilege. As this Court made clear in New
Brunswi ck Broadcasting, the courts may

properly question whether a clainmed

privilege exists. This screening role

nmeans that where it is alleged that a

person has been expelled or disqualified

on invalid grounds, the courts nust

deterni ne whether the act falls within the

scope of parliamentary privilege. |If the
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court concludes that it does, no further
review lies."

XXX XXX XX XXX XXX XXX XXX

"The authorities establish that expul sion
fromthe | egislature of nenbers deened
unfit is a proper exercise of parlianentary
privilege. Regarding the British House of
Commons, Erskine May, supra, wote
that,"[n]o power exercise by the

Commons i s nore undoubted than that

of expelling a nenber fromthe house, as
a puni shnent for grave of fences" (p.58).
In Canada, J. G Bourinot, in
Parliamentary Procedure and Practice in
the Domi ni on of Canada (2nd Ed.- 1892),

at pp. 193-94, affirned the sane rule.”
(Enphasi s 'suppl i ed)

W may note that observations made by Canadi an

Suprenme Court in House of Commons v. Vaid [(2005) 1 SCR

667] show that even in Canada, the approach is on change.

In Vaid, it is observed that "over the years, the assertion of
parlianmentary privilege has varied in its scope and content”.
Further, the court comments that nuch nore recently the

Speaker in Canada stated "In ny view, parliamentary privilege
does not go nuch beyond the right of free speech in the House

of Commons and the right of a nmenmber to discharge his duties

as a menber of the House of Commons" (page 682). Be that

as it may, in our considered opinion, the law | aid down by the
Suprenme Court of Canada has to be construed in the |ight of
Constitutional and statutory provisions in-vogue in that
jurisdiction and have no rel evance here in as much as it has

al ready been settled in the aforenentioned cases by this Court
that the manner of enforcement of privilege by the |legislature
can result in judicial scrutiny on the touch-stone of Articles 20
or 21, though subject to the restrictions contained in the other
Constitutional provision, for exanple Article 212 (1) in the
case of legislative assenbly of the State (corresponding to
Article 122 in the case of Parlianent):

We are unable to accept the argunent of the |earned

Counsel for Union of India for the sinple reason that what this
Court "deliberately omtted" to do in the case of UP Assenbly
was consi deration of the powers, privileges and imunities

ot her than the contenpt jurisdiction of the Legislature. The

vi ews expressed as to the applicability of Article 20 and Article
21 in the context of manner of exercise of the powers and
privileges of the Legislative Assenbly are of general i nport and
cannot be wi shed away. They woul d hol d good not nerely

agai nst a non-nenber as was the case in that Reference but

even agai nst a nenber of the Legislature who also is 'a citizen
of this country and entitled to the protection of the sane
fundanmental rights, especially when the inmpugned action

entails civil consequences.

In the light of law laid down in the two cases of Pandit

Sharma and in the case of UP Assenbly, we hold that the

broad contention on behalf of the Union of India that the
exercise of Parliamentary privil eges cannot be deci ded agai nst
the touchstone of fundanmental rights or the constitutiona
provisions is not correct. In the case of Pandit Sharma the
manner of exercise of the privilege clainmed by the Bihar
Legi sl ative Assenbly was tested against the "procedure
established by I aw' and thus on the touchstone of Article 21.

It is adifferent matter that the requirenments of Article 21, as
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at the tine understood in its restrictive neaning, were found
satisfied. The point to be noted here is that Article 21 was
found applicable and the procedure of the |egislature was

tested on its anvil. This view was followed in the case of UP
Assenbl y which added the enforceability of Article 20 to the
fray.

When the cases of Pandit Sharma and UP Assenbly
wer e decided, Article 21 was construed in a limted sense,
mainly on the strength of law laid down in A K GCopal an v.
State of Madras [1950 SCR 88], in which a Constitution
Bench of this Court had held that operation of each Article of
the Constitution and its effect on the protection of
fundanental rights was required to be neasured
i ndependently. The |aw underwent a total transformation
when a Constitution Bench (11 Judges) in Rustom Cavasjee
Cooper v. Union of India [(1970) 1 SCC 248] held that all the
provi sions of the Constitution are required to be read
conjointly as tothe effect and operation of fundamental rights
of the citizens when the State action infringed the rights of the
i ndi vidual.~ The jurisprudence on the subject has been
summari zed by this Court in Para 27 of the judgment in
Ashok Kumar Cupta v. State of ‘U P. [(1997) 5 SCC 201], in
the followi ng words : -
"27. In ALK Copalan v. State of Madras
[ 1950 SCR 88], per mmjority, the
Constitution Bench had held that the
operation of each article of the
Constitution and its effect on the
protection of fundanmental rightsis
required to be neasured i ndependently
and not in conjoint consideration of al
the rel evant provisions. The above ratio
was overrul ed by a Bench of 11 Judges in
Rust om Cavasj ee Cooper v. Union of 1ndia
[(1970) 1 SCC 248]. This Court had held
that all the provisions of the Constitution
conjointly be read on the effect and
operation of fundamental right of the
citizens when the State action infringes
the right of the individual. In D T.C case
[ 1991 Supp (1) SCC 600] (SCC at
pp. 750-51, paras 297 and 298) it was
hel d that:
"It is well-settled constitutional |aw
that different articles in the chapter
on Fundanmental Rights and the
Directive Principles in Part 1V of the
Constitution must be read as an
integral and incorporeal whole with
possi bl e overlapping with the
subj ect-matter of what is to be
protected by its various provisions
particul arly the Fundamenta
Ri ght s.
The nature and content of the
protection of the fundanental rights
is measured not by the operation of
the State action upon the rights of
the individual but by its objects. The
validity of the State action nust be
adjudged in the light of its operation
upon the rights of the individuals or
groups of individuals in all their
di rensions. It is not the object of
the authority making the | aw
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inmpairing the right of the citizen nor
the formof action taken that

determ nes the protection he can
claim it is the effect of the | aw and
of the action upon the right which
attract the jurisdiction of the court
to grant relief. In Mnerva MIls Ltd.
v. Union of India [(1980) 3 SCC 625]
the fundamental rights and directive
principles are held to be the

consci ence of the Constitution and
di sregard of either would upset the
equi bal ance built up therein. In
Maneka Gandhi case [(1978) 1 SCC
248] it was held that different
articles in the chapter of
fundanental rights of the
Constitution must be read as an

i ntegral whole, wth possible
over | appi'ng of the subject-matter of
what is sought to be protected by its
various provisions particularly by
articles relating to fundamenta
rights contained inPart 111 of the
Constitution do not represent
entirely separate streans of rights
whi ch do not mingle at many points.
They are all parts of an integrated
schene in the Constitution. Their
waters nmust mx to constitute that
grand fl ow of uni npeded and

i mpartial justice; social, economc
and political, and of equality of
status and opportunity which inply
absence of unreasonabl e or unfair

di scrimnation between individuals
or groups or classes. The
fundanental rights protected by

Part 11l of the Constitution, out of
which Articles 14, 19 and 21 are the
nost frequently invoked to test the
validity of executive as well as

| egi sl ative actions when these
actions are subjected to judicia
scrutiny. Fundanmental rights are
necessary neans to devel op one’s

own personality and to carve out
one’s own life in the manner one

i kes best, subject to reasonable
restrictions inposed in the
paramount interest of the society
and to a just, fair and reasonabl e
procedure. The effect of restriction
or deprivation and not of the form
adopted to deprive the right is the
concl usi ve test\005\005\005\005."
(Enphasi s suppl i ed)

The enforceability of Article 21 in relation to the manner

of exercise of Parliamentary privilege, as affirned in the cases

of Pandit Sharma and UP Assenbly has to be understood in
Iight of the expanded scope of the said fundanental right
interpreted as above.

It is to be renmenbered that the plenitude of powers

possessed by the Parlianent under the witten Constitution is
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subject to legislative conpetence and restrictions of
fundanental rights and that in case a nenber’s persona
liberty was threatened by inprisonnent of conmmittal in
execution of Parliamentary privilege, Article 21 would be
attracted.

If it were so, we are unable to fathom any reason why the
general proposition that fundanental rights cannot be invoked
in matters concerning Parlianentary privileges should be
accepted. Further, there is no reason why the nmenber, or

i ndeed a non-nenber, should not be entitled to the protection
of Article 21, or for that matter Article 20, in case the exercise
of Parlianentary privilege contenplates a sanction other than
that of committal

Judi ci al Review \026 Effect of Article 122

It is the contention of the l'earned Counsel for Union of

India that it should be l'eft to the wi sdomof the legislature to
deci de as to on what occasion and in what manner the power

is to be exercised especially as the Constitution gives to it the
liberty of making rules for regulating its procedure and the
conduct of its business. He would refer to Article 122 (1) to
argue that the validity of proceedings in Parlianment is a matter
which is expressly beyond the gaze of, or scrutiny by, the
judicature. It has been the contention on behalf of the Union
of India that the principle of exclusive cognizance of
Parliament in relation to its privileges under Article 105
constitutes a bar on the jurisdiction of the Court which is of
equal wei ght as other provisions of the Constitution including
those contained in Part 11l and, therefore, the manner of
enforcenent of the privilege cannot be tested on the

touchst one of other such constitutional provisions, also in
view of the prohibition contained in Article 122.

The issue of jurisdiction was one of the principa

concerns of this court in the case of UP Assenbly, under the
cover of which the Uttar Pradesh Legislative Assenbly had
asserted its right to commt Keshav-Singh for contenpt and

| ater had taken unbrage agai nst the entertai nment of a
petition for habeas corpus in the H gh Court under ‘Article
226. The main controversy in that case squarely lay in the
guestion as to whether the legislature was "the sol e and

excl usi ve judge" of the issue of contenpt and of the

puni shment that deserved to be awarded against the

contemmor, as against the jurisdiction clainmed by the Hi gh
Court to entertain a wit challenging the validity of the
detention of the alleging contemmor.

In the case of Pandit Sharma (11), while dealing wth the
guestions raised as to the regularity of the procedure adopted
by the House of the legislature, this court inter alia observed
as under at page 105:-

"\ 005\ 005\ 005\ 005.the validity of the proceedi ngs

i nside the Legislature of a State cannot

be called in question on the allegation

that the procedure laid down by the |aw

had not been strictly followed. Article 212

of the Constitution is a conpl ete answer

to this part of the contention raised on

behal f of the petitioner. No Court can go

into those questions which are within the

special jurisdiction of the Legislature

itself, which has the power to conduct its

own busi ness\ 005\ 005\ 005. "

(Enphasi s suppl i ed)

The question of extent of judicial review of Parlianentary
matters has to be resolved with reference to the provision
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contained in Article 122 (1) that corresponds to Article 212
referred to in Pandit Sharna (I1). On a plain reading, Article
122 (1) prohibits "the validity of any proceedings in
Parliament"” frombeing "called in question" in a court nerely
on the ground of "irregularity of procedure". In other words,
the procedural irregularities cannot be used by the court to
undo or vitiate what happens within the four walls of the

| egi sl ature. But then, ’'procedural irregularity’ stands in stark
contrast to 'substantive illegality’ which cannot be found
included in the forner. We are of the considered viewthat this
specific provision with regard to check on the role of the
judicial organ vis-‘-vis proceedings in Parlianment uses

| anguage whi ch is neither vague nor anbi guous and,

therefore, nust be treated as the constitutional nmandate on
the subject, rendering unnecessary search for an answer

el sewhere or invocation of principles of harnonious
construction.

Article 122 corresponds to Draft Article 101 which was

consi dered by the Constituent Assenbly on 23rd May 1949.
Though the margi nal note of the Article "Courts not to enquire
into proceedings of Parliament” clearly indicates the inport of
the provision contained therein, M. H V. Kanmath introduced

an amendment that the words "in any court" be inserted after
the words "called in question” in Clause l. Answering to the
debate that had followed, Dr. B.R Anbedkar intervened and
clarified as under: -

"The Honourable Dr. B.R Ambedkar

Sir, with regard to the anendrment of M.

Kamath, | do not think it is necessary,

because where can the proceedings of

Parliament be questioned in alega

nmanner except in a court? Therefore the

only place where the proceedi ngs of

Parliament can be questioned in a lega

manner and | egal sanction obtained is

the court. Therefore it is unnecessary to

mention the words which M. Kanmath

wants in his amendment.

For the reason | have expl ained, the

only forum where the proceedi ngs can be
guestioned in a |l egal manner and | ega
relief obtained either against the

Presi dent or the Speaker or any officer or
Menber, being the Court, it is

unnecessary to specify the forum M.
Kamath will see that the marginal note
makes it clear.”

(Enphasi s suppli ed)

The above indeed was a categorical clarification that

Article 122 does contenplate control by the courts over legality
of Parlianentary proceedings. Wat the provision intended to
prohi bit thus were cases of interference with interna
Parlianmentary proceedi ngs on the ground of mere procedural
irregularity.

That the English cases |aying down the principle of

excl usi ve cogni zance of the Parlianent, including the case of
Bradl augh, arise out of a jurisdiction controlled by the
constitutional principle of sovereignty of Parlianment cannot be
| ost sight of. In contrast, the systemof governance in Indiais
founded on the norm of supremacy of the Constitution which

is fundanental to the existence of the Federal State. Referring
to the distinction between a witten Federal Constitution
founded on the distribution of limted Executive, Legislative
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and Judicial authority anong bodi es which are coordinate
wi th and i ndependent of each other on the one hand and the
system of governance in England controlled by a sovereign
Parliament which has the right to make or unnake any | aw
what ever, this Court in the case of UP Assenbly concl uded
thus in Paras 39 and 40: -

"39. Qur |egislatures have undoubtedly

pl enary powers, but these powers are

controll ed by the basic concepts of the

witten Constitution itself and can be

exercised within the legislative fields

allotted to their jurisdiction by the three

Li sts under the Seventh Schedul e; but

beyond the Lists, the |egislatures cannot

travel . They can no doubt exercise their

pl enary | egi sl ative authority and

di scharge their |egislative functions by

virtue of ‘the powers conferred on them by

the rel evant provisions of the

Constitution; but the basis of the power

is the Constitution itself. Besides, the

| egi sl ative supremacy of our legislatures

including the Parlianent is normally

controll ed by the provisions contained in

Part 11l of the Constitution. If the

| egi sl atures step beyond the |egislative

fields assigned to them or acting wthin

their respective fields, they trespass on

the fundamental rights of the citizens in a

manner not justified by the relevant

articles dealing with the said

fundanental rights, their |egislative

actions are liable to be struck down by

courts in India. Therefore, it is necessary

to remenber that though our legislatures

have pl enary powers, they function within

the limts prescribed by the material and

rel evant provisions of the Constitution.

40. In a denocratic country governed by

a witten Constitution, it is the
Constitution which is suprene and
sovereign. It is no doubt true that the
Constitution itself can be anended by the
Parliament, but that is possible because
Article 368 of the Constitution itself
makes a provision in that behal f, and the
amendment of the Constitution can be
validly made only by follow ng the
procedure prescribed by the said article.
That shows that even when the

Parliament purports to amend the
Constitution, it has to conmply with the
rel evant mandate of the Constitution
itself. Legislators, Mnisters, and Judges
all take oath of allegiance to the
Constitution, for it is by the relevant
provi sions of the Constitution that they
derive their authority and jurisdiction
and it is to the provisions of the
Constitution that they owe all egi ance.
Therefore, there can be no doubt that the
soverei gnty which can be clainmed by the
Parliament in England cannot be cl ai ned
by any legislature in Indiain the litera
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absol ute sense."
(Enphasi s suppl i ed)

The subm ssions of the | earned counsel for
India and the | earned Additional Solicitor

Uni on of
CGener al
read a finality clause in the provisions of Article 122 (1)

seek us to
in so

far as parlianentary proceedi ngs are concerned. On the

subject of finality clauses and their effect
review, a nunber of cases have been referred
taken note of at this stage.

The case of Sub-Comm ttee on Judicia
v. Union of India [(1991) 4 SCC 699],

on power of judicia
that may be

Accountability
pertained to

interpretation of Articles 121 and 124 of the Constitution and

of the Judges (lnquiry) Act,

1968. One of the contentions

raised in that case pertained to the issue as to whether the

gquestion if a notion had | apsed or not was a

matter pertaining

to the conduct of the business of the House of Parliament of
whi ch the House was taken as the sole and excl usive naster.

It was contended that no aspect of the matter was justiciable
before a Court since Houses of Parliament are privileged to be

the exclusive arbiters of the |legality of their

Strong reliance, in this context, was placed
Bradl augh which, it was noted, arises out of
wher e excl usi veness of Parlianentary contro
Statute. In this context, the mpjority view
the following words by this Court: -

"61. But where, as in this country and

unli ke in England, there is a witten
Constitution which constitutes the
fundanental and in that sense-a "higher

| aw' and acts as a |limtation upon the

| egi sl ature and ot her organs of the State
as grantees under the Constitution, the
usual incidents of parlianentary
sovereignty do not obtain and the concept

is one of "limted government’. Judicia
review is, indeed, an incident of ;and fl ows
fromthis concept of the fundanmental and

t he higher |aw being the touchstone of

the linmts of the powers of the various
organs of the State which derive power

and authority under the Constitution and
that the judicial wing is the interpreter of
the Constitution and, therefore, of the
limts of authority of the different organs
of the State. It is to be noted that the
British Parliament with the Crown is
suprenme and its powers are unlimted

and courts have no power of judicia

revi ew of | egislation.

63. But it is the duty of this Court to
interpret the Constitution for the
meani ng of which this Court is fina
arbiter.

65. The rule in Bradl augh v.
Gossett[(1884)12 BD 271 : 50 LT 620]

was hel d not applicable to proceedi ngs of
col oni al |egislature governed by the
witten Constitutions Barton v. Tayl or
[(1886)11 AC 197 : 2 TLR 382] and
Redi f f usi on (Hong Kong) Ltd. v. Attorney
General of Hong Kong [(1970) AC 1136
(1970)2 W.R 1264] .

pr oceedi ngs.

on the decision in
a jurisdiction

was covered by a
was expressed in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 110 of 137

66. The principles in Bradl augh [(1884)12
@D 271 : 50 LT 620] is that even a
statutory right if it related to the sphere
where Parliament and not the courts had
exclusive jurisdiction would be a matter
of the Parlianment’s own concern. But the
principle cannot be extended where the
matter is not nmerely one of procedure but
of substantive | aw concerning natters
beyond the parlianmentary procedure.

Even in matters of procedure the
constitutional provisions are binding as
the legislations are enforceable. O the
interpretation of the Constitution and as
to what law is the courts have the
constitutional duty to say what-the | aw
is. The question whether the nption has

| apsed is ‘a matter to be pronounced upon
the basis of the provisions of the
Constitution and the relevant | aws.

I ndeed, the |l earned Attorney Genera
submitted that the question whether as

an interpretation of the constitutiona
processes and | aws, such a notion | apses
or not is exclusively for the courts to
deci de. "

The touchstone upon which Parlianentary actions within

the four-walls of the Legislature were exam ned was both the
constitutional as well as substantive | aw. The proceedi ngs

whi ch may be tainted on account of substantive illegality or
unconstitutionality, as opposed to those suffering fromnmere
irregularity thus cannot be held protected fromjudicia
scrutiny by Article 122 (1) inasnuch as the broad principle

l ai d down in Bradl augh acknow edgi ng excl usi ve cogni zance

of the Legislature in England has no application to /'the system
of governance provi ded by our Constitution wherein 'no organ

is sovereign and each organ is anmenable to constitutiona
checks and controls, in which scheme of things, this Court is
entrusted with the duty to be watchdog of and guarantor of

the Constitution.

Article 217(3) vests in the President of India the
jurisdiction to decide the question as to the age of a Judge of a
H gh Court, after consultation with the Chief Justice of India
and decl ares that the said decision of the President shall be
final. Interpreting this finality clause relatable to the powers of
the President, this Court in the case of Union of India v.
Jyoti Prakash Mtter [(1971) 1 SCC 396] observed in Para

32 as under: -

"The President acting under Article 217(3)

performs a judicial function of grave

i mportance under the schenme of our

Constitution. He cannot act on the advice

of his Mnisters. Notw thstanding the

declared finality of the order of the

President the Court has jurisdiction in

appropriate cases to set aside the order, if

it appears that it was passed on collatera

consi derations or the Rules of natura

justice were not observed, or that the

President’s judgnment was col oured by the

advi ce or representati on nade by the

executive or it was founded on no

evi dence. "
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Article 311 relates to the dism ssal, renpoval etc. of
persons enployed in civil capacities under the Union or a
State. The second proviso to Article 311(2) enmpowers the
President or the CGovernor, as the case may be, to di spense
with the enquiry generally required to be held, upon
satisfaction that in the interest of the security of the State it
not expedient to hold such enquiry. Article 311(3) gives
finality to such decision in the follow ng manner: -

“I'f, in respect of any such person as

af oresaid, a question arises whether it is

reasonably practicable to hold such

inquiry as is referred toin clause (2), the

deci si on thereon of the authority

enpowered to dismiss or renpve such

person or to reduce himin-rank shall be

final."

Construing the expression "finality" in the aforesaid
provision, this Court in Union of India v. Tulsiram Pate
[ (1985) 3 SCC 398], in Para 138, observed as under: -
"\ 005\ 005\ 005. . The finality given by clause (3) of
Article 311 to the disciplinary authority’s
decision that it was not reasonably

practicable to hold the inquiry is not

bi ndi ng upon the court. The court will

al so exami ne the charge of mala fides, if

any, made in the wit petition. In

exam ning the rel evancy of the reasons,

the court will consider the situation

whi ch according to the disciplinary

authority made it cone to the concl usion

that it was not reasonably practicable to

hold the inquiry. If the court finds that

the reasons are irrelevant, then'the

recording of its satisfaction by the

di sciplinary authority would be an abuse

of power conferred upon it by clause

(b)\ 005\ 005. "

Article 191 relates to disqualifications for nenbership of

the State Legislature. The authority to decide the questions
arising as a result is vested in the Governor whose decision
according to Article 192(1), "shall be final".

Tenth Schedul e was added to the Constitution by the
Constitution (52nd Anendrment) Act 1985 with effect from 1st
March 1985, to provide for detailed provisions asto

di squalification on the ground of defection with reference, inter
alia, to Article 102(2) that deals with "disqualifications for
nmenber shi p" of Parliament. Paragraph 6(1), anongst others,
vests the authority to take a decision on the question of

di squalification on ground of defection unto the Chairnman of
Raj ya Sabha or the Speaker of Lok Sabha, as the case may be.
This provision declares that the decision of the said authority
"shall be final". Interestingly, Para 6 (2) states that all the
proceedings relating to decision on the question of

di squalification on the ground of defection "shall be deenmed to
be proceedings in Parliament within the nmeaning of Article
122",

Par agraph 7 of Tenth Schedul e contains an express bar

of jurisdiction of courts. It reads as under:-

"Bar of jurisdiction of courts. \026

Not wi t hst andi ng anything in this

Constitution, no court shall have any

jurisdiction in respect of any natter
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connected with the disqualification of a
menber of a House under this Schedule."

It was in the context of these provisions that questions
relating to the paraneters of judicial review of the exercise of a
constitutional power in the face of constitutional bar on the
jurisdiction of the Court arose before a Constitution Bench of
this Court in the case of Kihoto Hollohan v. Zachillhu [1992
Supp (2) SCC 651]. The matter was exam ned by this Court
with reference, ampngst others, to the inmunity under Article
122, exclusivity of the jurisdiction vested in the authority
nentioned in the Tenth Schedul e and the concept of "finality",
in addition to an express bar making it a non-justiciable area.
Construing the word "finality" and referring, inter alia, to
interpretation of simlar finality clause in Article 217(3) in the
case of Jyoti Prakash Mtter and in Article 311(3) as
construed in TulsiramPatel, this Court held that the

det erm native jurisdiction of the Speaker or the Chairman in
the Tenth Schedule was a judicial power and it was

i nappropriate to claimthat it was wirthin the non-justiciable
| egislative area. The Court referred to the case of Express
Newspaper (P) Ltd. v. Union of India [AIR 1958 SC 578]

and quoted the exposition as to what distinguishes a judicia
power froma |egislative power in Australian Boot Trade

Enpl oyees Federation v. Wiybrow & Co. [(1910) 10 CLR

266] by Issacs, J. as under:-

"If the dispute is as to the relative rights

of parties as they rest on past or present

ci rcunmst ances, the award is inthe nature

of a judgnent, which m ght have been the

decree of an ordinary judicial tribuna

acting under the ordinary judicial power.

There the law applicable to the case nust

be observed. If, however, the dispute is as

to what shall in the future be the nmutua

rights and responsibilities of the parties

\027 in other words, if no present rights are

asserted or denied, but a future rule of

conduct is to be prescribed, thus creating

new rights and obligations, with

sanctions for non-conformty \027 then the

determ nation that so prescribes, call it

an award, or arbitration, determ nation

or decision or what you will, is essentially

of a legislative character, and linted only

by the | aw which authorises it. If, again,

there are neither present rights asserted,

nor a future rule of conduct prescribed,

but nmerely a fact ascertai ned necessary

for the practical effectuation of adnmitted

rights, the proceedi ng, though called an

arbitration, is rather in the nature of an

apprai sement or mnisterial act."

(Enphasi s suppli ed)

The foll owi ng observations in the judgnent in Kihoto
Hol | ohan need to be quoted in extenso: -

"96. The fiction in Paragraph 6(2),

i ndeed, places it in the first clause of

Article 122 or 212, as the case may be.

The words "proceedings in Parlianent” or
"proceedings in the legislature of a State"

in Paragraph 6(2) have their

correspondi ng expression in Articles
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122(1) and 212(1) respectively. This
attracts an inmmunity fromnere
irregularities of procedures.

99. Were there is a lis \027 an
affirmati on by one party and denial by
anot her \027 and the dispute necessarily
i nvol ves a decision on the rights and
obligations of the parties to it and the
authority is called upon to decide it,
there is an exercise of judicial power.
That authority is called a Tribunal, if it
does not have all the trappings of a
Court. In Associated Cenent Conpanies
Ltd. v. P.N. Sharma, (1965) 2 SCR 366,
this Court said: (SCR pp. 386-87)

" The main and the basic test
however, i's whetherthe

adj udi cat'ing power which a

particul ar _authority is enmpowered to
exerci se, has been conferred on it by
a statute and can be described as a
part of the State’s inherent power
exercised in discharging its judicia
function. Applying this test, there
can be no doubt that the power

whi ch the State Covernment

exerci ses under Rule 6(5) and Rule
6(6) is a part of the State’'s judicial
power.... There is, in that sense, a
lis; there is affirmation by one party
and deni al by another, and the

di spute necessarily involves the
rights and obligations of the parties
to it. The order which the State
Government ultimately passes is
described as its decision and it is
made final and binding."

101. In the operative concl usions we
pronounced on Novenber 12, 1991 we
indicated in clauses (G and (H therein
that judicial reviewin the areais limted
in the manner indicated. If the

adj udi catory authority is a tribunal, as

i ndeed we have held it to be, why, then
should its scope be so limted? The
finality clause in Paragraph 6 does not
conpl etely exclude the jurisdiction of the
courts under Articles 136, 226 and 227 of
the Constitution. But it does have the
effect of limting the scope of the
jurisdiction. The principle that is applied
by the courts is that in spite of a finality
clause it is open to the court to exam ne
whet her the action of the authority under
challenge is ultra vires the powers
conferred on the said authority. Such an
action can be ultra vires for the reason
that it is in contravention of a mandatory
provi sion of the law conferring on the
authority the power to take such an

action. It will also be ultra vires the
powers conferred on the authority if it is
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vitiated by nala fides or is colourable
exerci se of power based on extraneous

and irrel evant considerations. Wile
exercising their certiorari jurisdiction, the
courts have applied the test whether the

i mpugned action falls within the
jurisdiction of the authority taking the
action or it falls outside such jurisdiction
An ouster clause confines judicial review
in respect of actions falling outside the
jurisdiction of the authority taking such
action but precludes challenge to such
action on the ground of an error

conmitted in the exercise of jurisdiction
vested in the authority because such an
action cannot be said to be an action

wi t hout jurisdiction. An ouster clause
attaching finality toa determ nation
therefore, does oust certiorari to sone
extent and it will be effective in ousting
the power of the court to reviewthe
decision of an inferior tribunal by
certiorari if the inferior tribunal has not
acted without jurisdiction and has nerely
made an error of |aw which does not

affect its jurisdiction and if its decision'is
not a nullity for sone reason such as
breach of rule of natural justice. |See
Admi ni strative Law, HWR Wade, (6th
edn.), pp. 724-26; Anisminic Ltd. v.
For ei gn Conpensati on Conmi ssion,

[1969] 1 Al ER 208; S.E. Asia Fire Bricks
v. Non-Metallic Mneral Products
Manuf act uri ng Enpl oyees Uni on, [1980]

2 All ER 689 (PO].

\ 005\ 005

109. In the light of the decisions referred
to above and the nature of function that

i s exercised by the Speaker/ Chairman

under Paragraph 6, the scope of judicia
revi ew under Articles 136, and 226 and

227 of the Constitution in respect of an
order passed by the Speaker/ Chair man

under Paragraph 6 woul d be confined to
jurisdictional errors only viz., infirmties
based on violation of constitutiona
mandat e, mal a fides, non-conpliance

with rules of natural justice and
perversity.

111. In the result, we hold on
contentions (E) and (F):

That the Tenth Schedul e does not,

in providing for an additional grant
(sic ground) for disqualification and
for adjudication of disputed

di squalifications, seek to create a
non-j ustici abl e constitutional area.
The power to resolve such disputes
vested in the Speaker or Chairnman

is a judicial power.

That Paragraph 6(1) of the Tenth
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Schedul e, to the extent it seeks to
inmpart finality to the decision of the
speakers/ Chairnen is valid. But the
concept of statutory finality
enbodi ed i n Paragraph 6(1) does not
detract fromor abrogate judicia
revi ew under Articles 136, 226 and
227 of the Constitution insofar as
infirmties based on viol ations of
constitutional nmandates, nala fides,
non- conmpl i ance with Rul es of

Nat ural Justice and perversity, are
concer ned.

That the deening provision in

Par agraph 6(2) of the Tenth

Schedul e attracts an i munity

anal ogous to that in Articles 122(1)
and 212(1) of the Constitution as
under st cod and expl ai ned i n Keshav
Singh case to protect the validity of
proceedings frommere irregularities
of procedure. The deem ng

provision, having regardto the
words ' be deened to be proceedi ngs

in Parliament’ or 'proceedings in the
| egislature of a State’ confines the
scope of the fiction accordingly.

The Speakers/ Chairmen whil e

exerci sing powers and discharging
functions under the Tenth Schedul e

act as Tribunal adjudicating rights
and obligations under the Tenth
Schedul e and their decisions in that
capacity are anenable to judicia
review. " (Enphasi s suppl i ed)

In answer to the above submi ssions; the | earned counse

for Union of India would argue that the actions of Houses of
Parliament in exercise of their powers and privileges under
Article 105 cannot be subjected to the sanme paraneters of
judicial review as applied to other authorities. He would
submit that it was clarified in the case of Kihoto Holl ohan
that the authority nmentioned in the Tenth Schedule was a

Tri bunal and the proceedings of disqualification before it are
not proceedi ngs before the House and thus the decision under
Para 6(1) of the Tenth Schedule is not a decision of the House
nor is it subject to the approval of the House and rather
operates i ndependently of the House. He woul d subnmit that

the decision of the House in regulating its own proceedi ngs
including in the matter of expul sion of a nmenber for breach of
privilege cannot be equated to the decision of such authority
as nmentioned in the Tenth Schedul e and the House in such
proceedings is not required to act in a quasi-judicial manner.
He would, in the sane breath, concede that the House does

act even in such matters in conformty with rules of natura
justice.

In our considered view, the principle that is to be taken

note of in the aforenentioned series of cases is that
notw t hstandi ng the existence of finality clauses, this court
exercised its jurisdiction of judicial review whenever and
wher ever breach of fundanental rights was alleged. President
of India while determ ning the question of age of a Judge of a
H gh Court under Article 217 (3), or the President of India (or
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the Governor, as the case may be) while taking a decision

under Article 311 (3) to dispense with the ordinarily
mandatory inquiry before dism ssal or renmpoval of a civi
servant, or for that matter the Speaker (or the Chairnman, as
the case may be) deciding the question of disqualification
under Para 6 of the Tenth Schedul e may be acting as
authorities entrusted with such jurisdiction under the
constitutional provisions. Yet, the nanner in which they
exercised the said jurisdiction is not wholly beyond the judicia
scrutiny. In the case of Speaker exercising jurisdiction under
the Tenth Schedul e, the proceedi ngs before himare decl ared

by Para 6 (2) of the Tenth Schedule to be proceedings in
Parlianment within the nmeaning of Article 122. Yet, the said
jurisdiction was not accepted as non-justiciable. In this view,
we are unable to subscribe to the proposition that there is
absolute imunity avail able to the Parlianmentary proceedi ngs
relating to Article 105(3). It is a different matter as to what
paraneters, if any, should regulate or control the judicia
scrutiny of such proceedings.

In the case of UP Assenbly, the issue was authoritatively
settled by this Court, and it was held, at pages 455-456, as

under: -
"Art.212(1) seens to meke it possible for
acitizento call in question in the

appropriate court of law the validity of
any proceedings inside the |legislative
chanber if his case is that the said
proceedi ngs suffer not fromnere
irregularity of procedure, but from an
illegality. If the inmpugned procedure is
illegal and unconstitutional, it would be
open to be scrutinized in a court of |aw,
t hough such scrutiny is prohibited if the
conpl ai nt agai nst the procedure is no
nore than this that the procedure was
irregular.”

(Enphasi s suppl i ed)

Wth reference to the above-quoted observati ons

recogni zing the permssibility of scrutiny in a court of law on
al l egation that the impugned procedure was illegal or
unconstitutional, the | earned Additional Solicitor Cenera
submtted that these observations need to be clarified and the
expression "illegality" nmust necessarily nean
"unconstitutionality", that is violation of mandatory
constitutional or statutory provisions.

The | earned Additional Solicitor General has referred to

Tej Kiran Jain v. N Sanjiva Reddy [(1970) 2 SCC 272].

This was a matter arising out of a suit clainmng danages for
def amat ory statenent nmade by the respondent in Parlianent.

The suit had been dismissed by the High Court of Delhil in
view of the immnity fromjudicial redress as stated in Article
105(2). In this court, the contention urged was that the

i munity granted under Article 105(2) was confined to

"rel evant Parlianment business" and not to sonmething which is
utterly irrelevant. This contention was rejected by

H dayatul |l ah, C.J. through observations in Para 8 that read as
under : -

"8. In our judgnent it is not possible to

read the provisions of the article in the

way suggested. The article neans what it

says in |anguage which could not be

pl ai ner. The article confers imunity

inter alia in respect of "anything said ..
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in Parlianment". The word "anything" is of
the widest inport and is equivalent to
"everything". The only Iimtation arises
fromthe words "in Parlianment” which

means during the sitting of Parlianent

and in the course of the business of
Parlianment. W are concerned only with
speeches in Lok Sabha. Once it was

proved that Parlianent was sitting and its
busi ness was bei ng transacted, anything
said during the course of that business
was i mmune from proceedi ngs in any

Court this immnity is not only conplete
but is as it should be. It is of the essence
of parlianentary systemof Governnent

that people’'s representatives should be
free to express thensel ves w thout fear of
| egal consequences. \What they say is only
subject to the discipline of the rules of
Parlianment, the good sense of the

menbers and the control of proceedi ngs

by the Speaker. The Courts have no say

in the mtter and should really have
none. "

The Ld. Additional Solicitor CGeneral has also placed
reliance on certain observations of this court in Indira Nehru
Gandhi vs. Raj Narain [1975 Suppl. SCC 1], in the context

of application of Article 122 onthe contentions regarding
unconstitutionality of the Constitution (30th Anendrment) Act
1975. Beg J. in the course of his judgnent in Paras 506 &
507 observed as under: -

"506. Article 122 of the Constitution

prevents this Court from going into any

guestion relating to irregularity of

proceedi ngs "in Parlianment".

507. What is alleged by the election
petitioner is that the opposition nenbers
of Parlianent, who had been detai ned

under the preventive detention | aws, were
entitled to get notice of the proposed
enactnments and the Thirty-ninth

Amendnent, so as to be present "in
Parliament", to oppose these changes in
the law. | am afraid, such an objection is
directly covered by the ternms of Article
122 whi ch debars every court from

exam ning the propriety of proceedi ngs

“in Parlianment". |f any privil eges of
menbers of Parliament were involved, it
was open to themto have the question
raised "in Parlianment”. There is no

provi sion of the Constitution which has
been pointed out to us providing for any
notice to each nmenmber of Parlianment.

That, | think, is also a matter conpletely
covered by Article 122 of the
Constitution. Al that this Court can | ook
into, in appropriate cases, is whether the
procedure which ampbunts to |egislation

or, in the case of a constitutiona
amendnment, which is prescribed by

Article 368 of the Constitution, was gone
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through at all. As a proof of that,
however, it will accept, as concl usive
evidence, a certificate of the Speaker that
a Bill has been duly passed. (see: State of
Bi har v. Kameshwar (Al R 1952 SC 252,

266: 1952 SCR 889)"

(Enphasi s suppl i ed)

In the sane case construing the effect of the judgment in
the case of Pandit Sharma (11), Beg J. observed as under in
para 508: -

"508. Again, this Court has held, in

Sharma v. Sri Krishna(Al R 1960 SC 1186,

1189: (1961) 1 SCR 96) that a notice

i ssued by the Speaker of a Legislature for

the breach of its privilege cannot be

qguestioned on the ground that the rules

of procedure relating to proceedings for

breach of 'privil ege have not been

observed. Al'l these are internal matters of

procedur e which the Houses of

Parliament thenselves regulate.”

The subm ssion of the Ld. Additional Solicitor General is
that the court recognized the inhibition against judicia
scrutiny of internal matters of procedure in which the Houses
of Parlianent can rightfully assert the exclusive power to self-
regul at e.

In our considered view, the question before the court in

the case of Indira Nehru Gandhi essentially pertained to the
| awf ul ness of the session of Parlianment that had passed the
constitutional amendment neasure. The concern of the court
did not involve the legality of the act of the |egislative body. As
regards the views based on the holding in the case of Pandit
Sharma, it has already been observed that it was rather
premature for the court to consider as to whether any illegality
vitiated the process of the legislative assenbly.

The prohibition contained in Article 122 (1) does not

provide imunity in cases of illegalities. In this context,
reference may al so be nmade to the case of Smt. S

Ramaswam vs. Union of India [1992 Suppl. (1) SCR108].

The case mainly pertained to Article 124 (4) read wi th Judges
(I'nquiry) Act 1968. Wile dealing, inter alia, with the
overriding effect of the rules nade under Article 124(5) over
the rules made under Article 118, this court at page 187 made
the follow ng observations: -

"W have already indicated the

constitutional scheme in India and the

true inport of clauses(4) and (5) of article

124 read with the | aw enacted under

Article 124(5), namely, the Judges

(I'nquiry) Act, 1968 and the Judges

(I'nquiry) Rules, 1969, which, inter alia

contenpl ate the provision for an

opportunity to the concerned Judge to

show cause against the finding of "guilty’

in the report before the Parlianment takes

it up for consideration along with the

notion for his removal. Along with the

deci sion in Keshav Singh has to be read

the declaration made in Sub-Committee

on Judicial Accountability that "a | aw

made under Article 124(5) will override

the rul es made under Article 118 and

shal | be binding on both the Houses of
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Parliament. A violation of such a | aw
woul d constitute illegality and coul d not
be i mmune fromjudicial scrutiny under
Article 122(1)'. The scope of permissible
chal | enge by the concerned Judge to the
order of renoval nade by the President

under Article 124(4) in the judicial review
avai | abl e after making of the order of
renoval by the President will be

deternmi ned on these
considerations.........
(Enphasi s suppl i ed)

The | earned counsel for petitioners would refer, in the

above context, to a nunber of decisions rendered by different

Hi gh Courts adopting a simlar approach to construe Article

122 or provisions corresponding thereto in other enactnents.
Article 122(1) thus nust be found to contenplate the

twin test of legality and constitutionality for any proceedi ngs
within the four walls of Parlianment. The fact that the case of
UP Assenbly dealt with the exercise of the power of the House
beyond its four-walls does not affect this view which explicitly
interpreted a constitutional provision dealing specifically with
the extent of judicial review of the internal proceedings of the
| egislative body. I'n this view, Article 122(1) displaces the
Engl i sh doctrine of exclusive cognizance of interna

proceedi ngs of the House rendering irrelevant the case | aw

that emanated fromcourts in that jurisdiction. Any attenpt to
read a limtation into Article 122 so as to restrict the court’s
jurisdiction to exam nation of the Parlianent’s procedure in
case of unconstitutionality, as opposed toillegality would
amount to doing violence to the constitutional text. Applying
the principle of "expressio unius est exclusio alterius"

(what ever has not been included has by inmplication been
excluded), it is plain and clearthat prohibition against

exam nati on on the touchstone of "irregularity of procedure”
does not nake taboo judicial review on findings of illegality or
unconstitutionality.

Paraneters for Judicial review Re: Exercise of

Parliamentary privil eges

Learned Additional Solicitor General submitted that

having regard to the jurisdiction vested in the judicature
under Articles 32 and 226 of the Constitution on the one hand
and the tasks assigned to the |legislature on the other, the two
organs nust function rationally, harmoniously and in a spirit

of understanding within their respective spheres for such

har moni ous wor ki ng of the three constituents of the

denocratic State alone will help the peaceful devel oprent,
growm h and stabilization of the denocratic way of life/in the
country. We are in full agreement with these subm ssions.

The Additional Solicitor CGeneral has further subnitted

that while having regard to the inportance of the functions

di scharged by Parlianent under the Constitution and the

maj esty and grandeur of its task, it being the ultimte
repository of the faith of the people, it nust be expected that
Parliament woul d al ways performits functions and exercise its
powers, privileges and immnities in a reasonable manner, the
reasonabl eness of the manner of exercise not being anenabl e

to judicial review H's submssion is that if Parlianent were to
exercise its powers and privileges in a manner violative or
subversive of, or wholly abhorrent to the Constitution, a
l[imted area of judicial scrutiny would be avail abl e, which
l[imted judicial review would be distinct fromthe area of
judicial review that is avail abl e when adm nistrative exerci se of
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power under a statute falls for consideration. H's argunent is
that such limted judicial reviewis distinct fromthe exercise of
powers coupled with a purpose and al so distinct fromjudicia
scrutiny on the ground of rmala fides. It is his contention that
the courts of judicature in India have the power of judicia
review to determ ne the existence of privilege but once privil ege
is shown to exist, the exercise of that privilege and the manner
of exercise that privilege nmust be left to the donain of
Parliament without any interference. Further, |earned

Addi tional Solicitor General submits that while what takes

place within the walls of the Parlianent is not available for
scrutiny and even when the Parliament deals with matters

outside its walls, in a matter supported by an acknow edged
privilege, there would be little scrutiny and very linmted and
restricted judicial review

We find substance in the submission that it is always

expected, rather it shoul'd be a matter of presunption, that
Par | i ament, woul d al ways performiits functions and exercise its
powers in a reasonabl e nmanner. ~But, at the sane tine there

is no scope for a general rule that the exercise of powers by the
| egi sl ature is not anenable to judicial review. This is neither
the letter nor the spirit of our Constitution. W find no reason
not to accept that the scope for judicial reviewin nmatters
concerning Parlianmentary proceedings is limted and

restricted. In fact this has been done by express prescription
in the constitutional provisions, including the one contained in
Article 122(1). But our scrutiny cannot stop, as earlier held,
nerely on the privil ege being found, especially when breach of

ot her constitutional provisions has been all eged.

It has been submitted by the learned Additional Solicitor

General that judicial reviewis the ability of the courts to
examne the validity of action. Validity can be tested only with
reference to a norm He argues that where judicially

manageabl e standards, that is normative standards, are not

avail abl e, judicial review nust be inpliedly excluded. He has
submitted that Parliament is not a body inferior to the courts.
An adm nistrative tribunal in whomstatutory jurisdiction has
been vested can certainly be subjected to judicial reviewto

di scover errors of fact or errors of laww thin its jurisdiction,
but Parlianent cannot be attributed jurisdictional errors.

We find the subm ssions substantially correct but not

entirely correct. Non-existence of standards of judicial review
is no reason to conclude that judicial scrutiny is ousted. If
standards for judicial review of such natters as at hand are

not yet determined, it is tine to do so now. Parlianent indeed
is a coordinate organ and its views do deserve deference even
while its acts are anenable to judicial scrutiny.  Wile its acts,
particularly of the nature involved here ought not to be tested
in the same manner as an ordi nary adm nistrative action

woul d be tested, there is no foundation to the plea that a
Legi sl ative body cannot be attributed jurisdictional error

The | earned Additional Solicitor General would further

argue that the exercise of powers and privil eges nust not be
treated as exercise of jurisdiction, but in fact exercise of
constituent power to preserve its character. He stated that the
Constitution did not contenplate that the contenpt of

authority of Parliament would actually be tried and puni shed

in a Court of Judicature. He submitted that the frontiers of
judicial review have now widened in that illegality, irrationality
and procedural inpropriety could be causes, but such

principles have absolutely no basis in judging Parlianment’s
action.

Wil e we agree that contenpt of authority of Parlianent

can be tried and puni shed nowhere except before it, the

judicial review of the manner of exercise of power of contenpt
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or privilege does not nean the said jurisdiction is being
usurped by the judicature. As has been noticed, in the

context of Article 122(1), nmere irregularity of the procedure
cannot be a ground of challenge to the proceedings in

Parliament or effect thereof, and while sane view can be
adopted as to the element of "irrationality”, but in our
constitutional schenme, illegality or unconstitutionality will not
save the Parlianentary proceedings.

It is the subm ssion of the | earned Additional Solicitor

General that the proceedings in question were proceedi ngs

which were entitled to protection under Article 105(2). In

ot her words, in respect of proceedings, if a nmenber is offered
imunity, Parliament too is offered immunity. The actions of
Parlianment, except when they are translated into | aw, cannot

be questioned in court.

We find the argunment to be founded on reading of Article

105(2) beyond its context. \What is declared by the said clause
as immune fromliability "to any proceedings in any court" is
not any or every act of the Legislative body or nenbers

thereof; ‘but only matters "in respect of anything said or any
vote given" by the nmenbers "in Parlianent or any Comittee
thereof". If Article 105(2) were to be construed so broadly, it
woul d tend to save even the |l egislative Acts from judicial gaze,
which would mlitate against the constitutional provisions.

The | earned Additional Solicitor General would urge that

to view Parliament as a body which is capable of committing

an error in respect of its powers, privileges and i mmunities
woul d be an indirect coment that Parlianent nay act
unwarrantedly. There is every hope that the Indian

Parliament woul d never punish one for "an ugly face , or apply
a principle which is abhorrent to the constitution

The | earned counsel for the petitioners, on the other

hand, have subnmitted that upon it being found that the

pl eni tude of powers possessed by the Parlianment under the
witten Constitution is subject to |egislative conpetence and
restrictions of fundamental rights; the general proposition that
fundanental rights cannot be invoked in matters concerning
Parlianmentary privil eges bei ng unacceptabl e; even a nenber of

| egi slature being entitled to the protection of Articles 20 & 21
in case the exercise of Parliamentary privilege;, and Article
122(1) contenplating the twin test of legality and
constitutionality for any proceedings within the four walls of
Parlianment, as against nere procedural irregularity, thereby

di spl aci ng the English doctrine of exclusive cogni zance of

i nternal proceedi ngs of the House, the restrictions onjudicia
revi ew propagated by |earned Additional Solicitor General do
not deserve to be uphel d.

We are of the view that the manner of exercise of the

power or privilege by Parlianment is inmune fromjudicia
scrutiny only to the extent indicated in Article 122(1), that is
to say the Court will decline to interfere if the grievance
brought before it is restricted to allegations of "irregularity of
procedure". But in case gross illegality or violation of
constitutional provisions is shown, the judicial review w.ll not
be inhibited in any manner by Article 122, or for that matter

by Article 105. If one was to accept what was alleged while
rescinding the resolution of expulsion by the 7th Lok Sabha
with conclusion that it was "inconsistent with and viol ative of
the well-accepted principles of the |law of Parlianmentary
privilege and the basic safeguards assured to all enshrined in

the Constitution", it would be partisan action in the name of
exercise of privilege. W are not going into this issue but
citing the incident as an illustration

Havi ng concl uded that this Court has the jurisdiction to
exam ne the procedure adopted to find if it is vitiated by any
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illegality or unconstitutionality, we nmust now exani ne the
need for circunspection in judicial review of such matters as
concern the powers and privileges of such august body as the
Par | i ament .

The | earned Counsel for petitioners have submitted that

the expanded understandi ng of the fundanmental rights in
general and Articles 14 and 21 in particular, incorporates
checks on arbitrariness. They place reliance on the case of
Bachan Singh v. State of Punjab [(1982) 3 SCC 24].

In the case of Bachan Singh, this court, inter alia, held,
that "Article 14 enacts primarily a guarantee agai nst
arbitrariness and inhibits State action, whether |egislative or
executive, which suffers fromthe vice of arbitrariness" and
that "Article 14 \005\005\005. was prinmarily a guarantee agai nst
arbitrariness in State action". It was held in the context of
Article 21 that :-

"17. The third fundanental right which

strikes against arbitrariness in State

action'is that enmbodied in Article 21

\ 005\ 005\'005.

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005 Article 21 affords
protection not only against executive

action but also against |egislation and

any | aw whi ch deprives a person of his

life or personal liberty would be invalid

unless it prescribes a procedure for such

deprivation which is reasonable, fair and

just. The concept of 'reasonabl eness, it

was held, runs through the entire fabric

of the Constitution\005\005\005\005..\005\ 005\ 005\ 005\ 005\ 005.
..\ 005\ 005Every facet of the law which

deprives a person of his |ife or persona

liberty would therefore have to stand the

test of reasonabl eness, fairness and

justness in order to be outside the

inhibition of Article 21."

(Enphasi s suppl i ed)

It has been submitted by the petitioners that since the

validity of the procedure followed in enforcenent of the
privilege by the Houses of Parlianent is to be tested on the
touchstone of Article 20 and Article 21, the aforesaid tests of
reasonabl eness, non-arbitrariness, non-perversity, fairness

and justice cone into play even in relation to the action of the
Legi sl ature.

On the other hand, |earned Additional Solicitor Genera

submits that the full effect of judicial reviewwith reference to
Article 21 in matters involving claimof privileges by the

| egi sl ature was not exam ned in the cases of Pandit Sharma

or the case of UP Assenbly. He further submts that the
expanded understanding of Article 21, taking into account its
inter-relationship with Articles 14 and 19 pertains to

devel opnents subsequent to the aforenenti oned cases relating

to privileges of the |egislature and that while scrutinizingthe
exerci se of power by Parliament it would not be possible to

enpl oy either the test of "fair, just and reasonabl e" or the
principle of reasonabl eness in admnistrative action

The submission further is that the only principle which

can afford judicial reviewis to exan ne whether the rule of the
Constitution which pre-supposes the underlying foundation of
separati on of powers has not been infringed and a mani f est
intrusion into judicial power vested in courts of justice has not
taken place. To put slightly differently, according to the

| earned Additional Solicitor General, the limted judicial review
woul d i nvolve an inquiry as to whether the Parlianment has not
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exercised privileges which are really matters covered by a
statute and whose adjudi cation woul d invol ve the exercise of
judicial power conferred by a statute or the Constitution
According to the | earned Additional Solicitor General, the

di scussion with reference to Article 21 in the case of Pandit
Sharma (1) proceeded upon a denurrer and, therefore, there
was no scope for a full-fledged di scussion on the anenability
of the latter part of article 105(3) or Article 194(3) to the
restrictions contained in Article 21

I n above context, he would refer to the case of Jatish
Chandra Ghosh v. Hari Sadhan Mikherjee [(1961) 3 SCR

486]. In that case, Dr. Ghosh, a nmenber of the |egislative
assenbly, had published in a journal certain questions which
he had put in the assenbly but which had been disall owed by
the Speaker. The questions disparaged the conduct of the
respondent who filed a crininal conplaint against him and

ot hers all egi ng defamation. Dr.- Ghosh pl eaded privil eges and
i mmuni ty under Article 194 as a bar to crimnal prosecution
This claimwas negatived, inter alia, on the grounds that the
matter fell clearly outside the scope of Article 194(1) and
Article 194(2) not being applicable since the publication was
not under the authority of the |egislature nor could be ternmed
as something said or vote given in the legislature. The claim
for immunity under Article 194(3) was also repelled for the
reason the i munity enjoyed by a nenber of House of

Conmons is clearly confined to speeches nmade in Parlianment
and does not extend to the publication of the debate outside.
It was held as under: -

"There is no absolute privil ege attaching

to the publication of extracts fromthe

proceedi ngs in the House of Commons

and a nenber, who has absol ute

privilege in respect of his speech inthe

House itself, can claimonly a qualified

privilege in respect of it if he causes the

same to be published in the public

press."

The Ld. Counsel for Union of India concluded his

submi ssions stating that in any exercise of judicial scrutiny of
acts of the legislature, there would always be a presunption

rai sed in favour of legitinmte exercise of power and no notive
or mala fide can be attributed to it. In this context, he woul d
pl ace reliance on observations of this court in the cases of K
Nagaraj v. State of A P. [(1985) 1 SCC 523]-and T. Venkata
Reddy v. State of A P. [(1985) 3 SCC 198].

In the case of Nagaraj, this court observed in Para 36 as
under : -

"36. The argunent of nmla fides

advanced by Shri A T. Sampath, and
adopted i n passing by sonme of the other
counsel, is wi thout any basis. The burden
to establish mala fides is a heavy burden
to di scharge. Vague and casua

al | egati ons suggesting that a certain act
was done with an ulterior notive cannot
be accepted without proper pleadi ngs and
adequat e proof, both of which are

conspi cuously absent in these wit
petitions. Besides, the Odi nance-naki ng
power being a legislative power, the
argunent of nmala fides is msconceived.
The Legi sl ature, as a body, cannot be
accused of having passed a |law for an
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extraneous purpose. Its reasons for
passing a |aw are those that are stated in
the njects and Reasons and if, none are
so stated, as appear fromthe provisions
enacted by it. Even assuming that the
executive, in a given case, has an ulterior
notive in noving a | egislation, that
notive cannot render the passing of the
law mal a fide. This fund of "transferred
mal i ce" is unknown in the field of

| egi slation."

(Enphasi s suppl i ed)

In the case of T. Venkata Reddy, the rel evant

observations in Para 14 read thus: -

"14. \ 005\ 005\ 005\ 005\005. . the question is whether

the validity of an Ordi nance can be tested

on grounds simlar to-those on which an

executive or judicial action is tested. The

| egi sl ative acti on under our Constitution

is subject only to the limtations

prescribed by the Constitution and to no

other. Any |aw nade by the Legislature,

which it is not conpetent to pass, which

is violative of the provisions in Part 111 of

the Constitution or any other

constitutional provision is ineffective.

\ 005\ 005\ 005\ 005\ 005... Wil e the courts can decl are

a statute unconstitutional when it

transgresses constitutional limts, they

are precluded frominquiring into the

propriety of the exercise of the legislative

power. It has to be assumed that the

| egislative discretion is properly

exerci sed. The notive of the Legislature in

passing a statute is beyond the scrutiny

of courts. Nor can the courts exam ne

whet her the Legislature had applied its

mnd to the provisions of a statute before

passing it. The propriety, expedi ency and

necessity of a legislative act are for the

determ nation of the legislative authority

and are not for determ nation by the

courts. An Odi nance passed either

under Article 123 or under Article 213 of

the Constitution stands on the sane

footing. \005\005\005\005\005. It cannot be treated

as an executive action or an

adm ni strative decision."

(Enphasi s suppl i ed)

On the question of mala fide, in the case of Pandit

Sharma (1), it was noticed that allegations in that nature had
been nade against the Privileges Commttee of the Legislative
Assenmbly. This Court observed "the Conmittee of Privileges
ordinarily includes nenbers of all parties represented in the
House and it is difficult to expect that the Conmittee, as a
body, will be actuated by any mala fide intention against the
petitioner". In the case of U P. Assenmbly, after finding that
Article 20 and Article 21 would apply, this Court in Para 125
recogni zed the permssibility of judicial reviewin the face of
the i npugned action being vitiated on account of caprice or
nmala fides, in the follow ng words: -

“I'f in a given case, the allegation nade by

the citizen is that he has been deprived of

his liberty not in accordance with | aw,
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but for capricious or mala fide reasons,
this Court will have to exanine the
validity of the said contention, and it
woul d be no answer in such a case to say
that the warrant issued against the
citizen is a general warrant and a genera
warrant nmust stop all further judicia
inquiry and scrutiny."

The | earned counsel for Union of India conceded that

there woul d be a margi nal power of correcting abuse and,
therefore, for judicial intervention but this necessity would
arise only in nost outrageous or absurd situations where the
power had been abused under the guise of exercise of
privilege. He again referred in this context to the judgment of
Canada Supreme Court in the case of Harvey vs. New

Brunswi ck [1996 (2) SCR 876] in particular to observations

at pages 159 as under:-

"This is not to say that the courts have

no role to play in the debate which arises

where individual rights are alleged to

conflict with parliamentary privilege.

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005 To prevent abuses
cl oaked in the guise of privilege from

trunping legitimate Charter interests, the

courts nust inquire into the legitinmcy of

a claimof parliamentary privil ege.

\ 005\ 005\ 005\ 005\ 005.. "

(Enphasi s suppl i ed)

Wil e we have already rejected the reliance on the case
nentioned above in support of the plea of exclusive cognizance
vesting in the Legislature, and restriction of judicial reviewto
the extent of finding the privilege, we find support to the case
set up by the petitioners fromconstitutional provisions and
debat es t hereupon which show that it is the duty of the Court
toinquire into the legitimcy of (the exercise of the power.

Dr. B.R Anbedkar has described Article 32 as the very

soul of the Constitution \026 very heart of it \026 npst inportant
Article. That the jurisdiction conferred on this court by Article
32 is an inportant and integral part of the basic structure of
the Constitution of India and that no act of parliament can
abrogate it or take it away except by way of inperm ssible
erosi on of fundanental principles of the constitutional schene
are settled propositions of Indian jurisprudence.

In the case of State of Rajasthan v. Union of India

[(1977) 3 SCC 592], while dealing with the issues arising out

of communi cati on by the then Union Home Mnister to the

nine States asking themto advise their respective Governors

to observe the legislative assenblies and seek therefore

mandate fromthe people, this court observed in Para 40 as
under: -

"This Court has never abandoned its

constitutional function as the final Judge

of constitutionality of all acts purported

to be done under the authority of the

Constitution. It has not refused to

det erm ne questions either of fact or of

law so long as it has found itself

possessed of power to do it and the cause

of justice to be capable of being

vindi cated by its actions. But, it cannot

assune unto itself powers the

Constitution | odges el sewhere or

undert ake tasks entrusted by the
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Constitution to other departnents of

State which nay be better equipped to
performthem The scrupul ously

di scharged duties of all guardians of the
Constitution include the duty not to
transgress the limtations of their own
constitutionally circunscri bed powers by
trespassing into what is properly the
domai n of other constitutional organs.
Questions of political wi sdomor executive
policy only could not be subjected to
judicial control. No doubt executive policy
must al so be subordinated to
constitutionally sanctioned purposes. It
has its sphere and limtations. But, so
long as it operates within-that sphere, its
operations are i mune fromjudicia
interference. This is also a part of the
doctrine of a rough separation of powers
under the Suprenmacy of the Constitution
repeat edl'y propounded by this Court and

to which the Court unswervingly adheres
even when its views differ or change on
the correct interpretation of a particular
constitutional provision."

(Enphasi s suppl i ed)

We reaffirmthe said resolve and find no reason why in

the facts and circunstances at hand this court should take a
different view so as to-abandon its constitutional functions as
the final judge of constitutionality of all acts purported to be
done under the authority of the Constitution, though at the
sane time refraining fromtransgressing into the sphere that is
properly the domain of the Parliament.

Learned Additional Solicitor General submits that in the

case of UP Assenbly, the court had placed reliance on Articles
208 and 212 which contenplate that rules can be franed by

the legislature subject to the provisions of the Constitution
which in turn inplies that such rules are conpliant with the

fundanental rights guaranteed by Part 11l. He submts that if
the rules franmed under Article 118 (which corresponds to
Article 208) are consistent with Part 1l1 of the Constitution

then the exercise of powers, privileges and inmunities is

bound to be a fair exercise and Parlianment can be safely
attributed such an intention

VWiile it is true that there is no challenge to the Rul es of
Procedure and Conduct of Business in Lok Sabha and Rul es of
Procedure and Conduct of Business in the Council of States,

as made by the two Houses of Parlianent in exercise of

enabl i ng powers under Article 118 (1), we are of the opinion
that nere availability of Rules is never a guarantee that they
have been duly foll owed. Wat we are concerned with, given

the limts prescribed in Article 122(1), is not "irregularity of
procedure" but illegalities or unconstitutionalities.

In the context of the discretionary power conferred on the
Central CGovernnment by Section 237(b) of the Conpanies Act,

1956 to order an investigation into the affairs of a company in
the event of the CGovernment form ng an opinion that

ci rcunmst ances exi st suggesting, inter alia, that the business of
the conpany is being conducted with intent to defraud its
creditors, this Court in the case of Barium Chem cal s Ltd.

vs. Company Law Board [AIR 1967 SC 295] held that the

scope for judicial review of the action would be "strictly
l[imted'. Wile no difficulty would arise if it could be shown
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that no opinion had been forned, it was observed that: -
"\ 005\ 005.there is a difference between not

form ng an opinion at all and form ng an

opi ni on upon grounds, which, if a court

could go into that question at all, could
be regarded as inapt or insufficient or
irrelevant."”

It was further observed that:-

"No doubt the formation of opinion is
subj ective but the existence of
circunstances relevant to the inference
as the sine qua non for action nust be
denonstrabl e. "

(Enphasi s suppli ed)

It was observed in Para 60 of the judgment as under: -
"Though an order passed in exercise of
power under a statute cannot be

chal | enged on the ground of propriety or
sufficiency, it is |liable to be quashed on
the ground of mala fides dishonesty or
corrupt purpose. Even if it is passed in
good faith and with the best of intention
to further the purpose of the |egislation
whi ch confers the power, since the
Authority has to act in accordance wth
and within the Iimts of that |egislation
its order can also be challengedif it is
beyond those limts or is passed on
grounds extraneous to the legislation or if
there are no grounds at all for passing it
or if the grounds are such that no one

can reasonably arrive at the opinion or
sati sfaction requisite under the

| egi sl ation. \ 005\ 005\ 005\ 005\ 005"
(Enphasi s suppl i ed)

In the case of Rohtas Industries Ltd. v. S.D. Agarwal
[(1969) 1 SCC 325], facing simlar issues in the context of
same statutory provisions, this Court foll owed the principle
laid down in the case of Barium Chemi cals and held that in
the event of existence of requisite conditions being
chal | enged: -

"\ 005..the courts are entitled to exani ne

whet her those circunstances were

exi sting when the order was nade. In

ot her words, the existence of the

ci rcunstances in question are open to

judicial review though the opinion forned

by the Governnent is not anenable to

review by the Courts."

(Enphasi s suppl i ed)

Hol ding that there nust be a real exercise of the power
by the authority, it was further observed that:-
"\ 005\ 005\ 005aut hority must be exercised
honestly and not for corrupt or ulterior

pur poses. The authority must formthe

requi site opinion honestly and offer

applying its mnd to the rel evant

materials before it."

D990, 0.9.:9.0,0.9,0.4

"I't 'must act reasonably and not

capriciously or arbitrarily’ and that if it
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were established that there were no
materials on which requisite opinion

could be formed, the Court could
legitimately "infer that the authority did
not apply its mnd to the relevant facts’.'
(Enphasi s suppl i ed)

The case of S.R Bommai v. Union of India [1994 (3)

SCC 1] had given rise to challenge to the constitutional validity
of the proclanmation under Article 356 issued by the President,
inter alia, ordering dissolution of the Legislative Assenbly of a
State, assuming to hinmself the functions of the Governnent of
the State, upon declaration of satisfaction that a situation had
arisen in which governnent of the said State cannot be carried
on in accordance with the provisions of the Constitution. The
matter had given rise to questions about the scope of judicia
review of the satisfaction recorded by the President in such
behal .~ It was held through majority by the Constitution

Bench (9 Judges) of ‘this Court that the exercise of power by
the President under Article 356(1) to issue such a

procl amation is subject tojudicial review at |east to the extent
of exam ni ng whet her the conditions precedent to the issuance
of the proclamati on have been satisfied or not. For purposes
of such exam nation, the exercise would necessarily involve
"the scrutiny as to whether there existed nmaterial" for such a
satisfaction being arrived at. It was held that it was not "any
material" but material "which would [ ead to the concl usion”
requi site for such proclamati on and therefore, "the material in
guestion has to be such as woul di nduce a reasonable man to
cone to the conclusion in question”. The Court held that

al t hough "the sufficiency or otherw se of the material cannot
be questioned, the legitimcy of inference drawn from such
material is certainly open to judicial review " The follow ng
observations appearing in Para 96 of the judgment in the case
of SR Bommai need to be quotedin extenso:-

"Denocracy and federalismare the

essential features of our Constitution and

are part of its basic structure. Any

interpretation that we nay pl ace on

Article 356 nmust, therefore help to

preserve and not subvert their fabric. The

power vested de jure in the President but

de facto in the Council of M nisters under

Article 356 has all the latent capacity to

emascul ate the two basic features of the

Constitution and hence it is necessary to

scrutinise the material on the basis of

whi ch the advice is given and the

President forms his satisfaction nore

closely and circunspectly. This can be

done by the courts while confining

thensel ves to the acknow edged

paranmeters of the judicial review as

di scussed above, viz., illegality,

irrationality and nala fides. Such

scrutiny of the material will also be

within the judicially discoverable and

manageabl e standards. "

(Enphasi s suppl i ed)

Ramaswany, J. in his separate judgnent in the case of
S. R Bonmai observed in Para 255 as under: -

"Judicial reviewis a basic feature of the
Constitution. This Court/H gh Courts

have constitutional duty and
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responsibility to exercise judicial review
as sentinel on the qui vive. Judicia
reviewis not concerned with the nmerits of
the decision, but with the manner in
whi ch the deci sion was taken."

(Enphasi s suppl i ed)

In Para 256, Ramaswany, J. clarified that:-
"Judicial reveiw nust be distinguished
fromthe justiciability by the court. The
two concepts are not synonynopus. The

power of judicial reviewis a constituent
power and cannot be abdicated by

judicial process of interpretation

However, justiciability of the decision
taken by the President is one of exercise
of the power by the court hedged by self-

i mposed judicial restraint. It is a cardina
principle of our Constitution that no one,
howsoever |ofty, can claimto be the sole

j udge of the power given under the
Constitution. Its actions are within the
confines of the powers given by the
Constitution."

(Enphasi s suppl i ed)

At the same time he circunscribed the lints by
observing, in Para 260, as under: -

"The traditional paraneters of judicia

review, therefore, cannot be extended to

the area of exceptional and extraordi nary
powers exerci sed under Article 356. The
doctrine of proportionality cannot be

extended to the power exercised under

Article 356 \005\005\005.."

In Para 215, he held that:-
"The doctrine that the satisfaction
reached by an administrative officer
based on irrel evant and rel evant grounds
and when some irrel evant grounds were
taken into account, the whole order gets
vitiated has no application to the action
under Article 356. Judicial review of the
Presidential Proclamation is not
concerned with the nmerits of the decision
but to the manner in which the decision
had been reached. The satisfaction of the
Presi dent cannot be equated with the
di scretion conferred upon an
admi ni strative agency, of his subjective
sati sfaction upon objective material like
in detention cases, admnistrative action
or by subordinate |egislation. \005\005\005\005\005."
(Enphasi s suppli ed)

Jeevan Reddy and Agrawal, JJ., in their separate but
concurring judgnent, held that:-
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"\ 005\ 005..the truth or correctness of the
mat eri al cannot be questioned by the

court nor will it go into the adequacy of
the material. It will also not substitute its
opi nion for that of the President. Even if
some of the material on which the action

is taken is found to be irrelevant, the
court would still not interfere so long as
there is sonme relevant material sustaining
the action. The ground of mala fides

takes in inter alia situations where the
Proclamation is found to be a clear case

of abuse of power, or what is sonetines
called fraud on power \027 cases where this
power is invoked for achieving oblique
ends. This is indeed nerely an

el aborati on of the said ground."

(Enphasi s suppl i-ed)

They al so recogni-zed, in Para 375, ‘the need in such
matters for regard being had to the effect that what was under
the scanner before the adjudicator was the exercise of power
vested in highest constitutional authority. They held as
under : -

"It is necessary to reiterate that the court

nust be consci ous whi/le exami ning the

validity of the Proclamation that it is a

power vested in the highest constitutiona
functionary of the Nation. The court will

not lightly presume abuse or m suse. The

court would, as it should, tread wearily,

naki ng al l owance for the fact that the

President and the Union Council of

M ni sters are the best judges of the

situation, that they alone are in

possessi on of information and material \027
sensitive in nature sonetines \027 and that

the Constitution has trusted their

judgrment in the matter. But all this does

not nean that the President and the

Uni on Council of Mnisters are the fina

arbiters in the matter or that their

opi nion is conclusive."

(Enphasi s suppl i ed)

Jeevan Reddy and Agrawal, JJ., concurred with
Ramaswany J., by observing, in Para 373, as under: -
"So far as the approach adopted by this

Court in Barium Chemicals is concerned,

it is a decision concerning subjective
satisfaction of an authority created by a

statute. The principles evolved then

cannot ipso facto be extended to the

exerci se of a constitutional power under

Article 356. Having regard to the fact that

this is a high constitutional power

exerci sed by the highest constitutiona

functionary of the Nation, it may not be
appropriate to adopt the tests applicable

in the case of action taken by statutory or

adm ni strative authorities \027 nor at any

rate, in their entirety."

(Enphasi s suppl i ed)

A controversy simlar to the one in the case of S R
Bommai arose before this Court in Raneshwar Prasad v.
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Union of India [2006(2) SCC 1]. The questions rai sed once
again concerned the validity of the subjective satisfaction of
the President under Article 356 for issue of proclanation
Following the spirit of the judgnent of S.R Bonmai, w th due
deference to the exceptional character of the power exercised
by the President under Article 356 which cannot be treated on
a par with an admnistrative action and so the validity whereof
cannot be exam ned by applying the grounds avail able for
chal l enge of an administrative action, this Court held that the
power is not absolute but subject to checks & bal ances and
judicial review.

Sunmary of the Principles relating to Parameter of

Judicial Reviewin relation to exercise of Parlianentary

Pr ovi si ons

We may summarize the principles that can be culled out
fromthe above discussion. They are: -

a. Parliament is-a co-ordinate organ and its views
do deserve deference even while its acts are

anmenabl e to judicial scrutiny;

b. Constitutional system of governnent abhors
absolutismand it being the cardinal principle

of our Constitution that no one, howsoever

lofty, can claimto be the sole judge of the

power given under the Constitution, nere co-

ordinate constitutional status, or even-the

status of an exalted constitutional

functionaries, does not disentitle this Court
fromexercising its jurisdiction of judicia

revi ew of action which part-take the character

of judicial or quasi-judicial decision

C. The expedi ency and necessity of ‘exercise of
power or privilege by the legislature are for the
deternination of the legislative authority and

not for determ nation by the courts;

d. The judicial review of the nanner of exercise of
power of contenpt or privilege does not nean

the said jurisdiction is being usurped by the

j udi cat ure;

e. Having regard to the inportance of the
functions discharged by the |egislature under
the Constitution and the nmmjesty and grandeur
of its task, there would always be an initia
presunption that the powers, privileges etc
have been regularly and reasonably exercised,
not violating the | aw or the Constitutiona
provisions, this presunption being a
rebuttabl e one;

f. The fact that Parliament is an august body of
co-ordi nate constitutional position does not

mean that there can be no judicially

manageabl e standards to revi ew exercise of its

power ;

g. Wi le the area of powers, privileges and
imunities of the |egislature being exceptiona
and extraordinary its acts, particularly relating
to exercise thereof, ought not to be tested on
the traditional paraneters of judicial reviewin
the sanme manner as an ordi nary

admini strative action would be tested, and the
Court would confine itself to the acknow edged
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paranmeters of judicial review and within the
judicially discoverabl e & nanageabl e

standards, there is no foundation to the plea

that a legislative body cannot be attri buted
jurisdictional error;

h. The Judi cature is not prevented from
scrutinizing the validity of the action of the

| egi sl ature trespassing on the fundanenta

rights conferred on the citizens;

i The broad contention that the exercise of
privileges by |egislatures cannot be deci ded

agai nst the touchstone of fundamental rights

or the constitutional provisions is not correct;

j- If a citizen, whether a non-nenber or a
menber of the Legislature, conplains that his
fundanental rights under Article 20 or 21 had

been contravened, it is the duty of this Court

to examne the nmerits of the said contention

especi ally when the i npugned action entails

civil consequences;

k. There i's no basis to claimof bar of exclusive
cogni zance or absolute imunity to the

Parliamentary proceedings in Article 105(3) of

the Constitution;

l. The manner /of enforcement of privilege by the
| egi sl ature can result in judicial scrutiny,

t hough subject to the restrictions contained-in

the other Constitutional provisions, for

exanple Article 122 or 212;

m Articles 122 (1) and Article 212 (1) displace the
broad doctrine of exclusive cogni zance of the

| egi sl ature in England of exclusive cognizance

of internal proceedings of the House rendering
irrelevant the case |aw that emanated from

courts in that jurisdiction; inasmuch as the

same has no application to the system of

governance provided by Constitution of India

n. Article 122 (1) and Article 212 (1) prohibit the
validity of any proceedings in legislature from

being called in question in a court nerely on

the ground of irregularity of procedure;

0. The truth or correctness of the material wll
not be questioned by the court nor will it go

into the adequacy of the material or substitute

its opinion for that of the |egislature;

p. Odinarily, the legislature, as a body, cannot
be accused of having acted for an extraneous

pur pose or being actuated by caprice or mala

fide intention, and the court will not lightly
presune abuse or msuse, giving allowance for

the fact that the legislature is the best judge of
such matters, but if in a given case, the

al l egations to such effect are made, the Court

may exam ne the validity of the said

contention, the onus on the person alleging

bei ng extrenely heavy

g. The rules which the legislature has to make for
regul ating its procedure and the conduct of its

busi ness have to be subject to the provisions

of the Constitution;

r. Mere availability of the Rules of Procedure and
Conduct of Business, as made by the

| egi slature in exercise of enabling powers

under the Constitution, is never a guarantee

that they have been duly foll owed;




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 133 of 137
S. The proceedi ngs which nay be tainted on
account of substantive or gross illegality or

unconstitutionality are not protected from
judicial scrutiny;

t. Even if sone of the material on which the
action is taken is found to be irrelevant, the
court would still not interfere so long as there
is sone relevant material sustaining the

action;

u. An ouster clause attaching finality to a
determ nati on does ordinarily oust the power

of the court to review the decision but not on
grounds of lack of jurisdiction or it being a
nullity for sonme reason such as gross illegality,
irrationality, violation of constitutiona
mandat e, mal a fides, non-conpliance with

rules of natural justice and perversity;

It can now be exam ned if the manner of exercise of the

power of ‘expulsion in the cases at hand suffers from any such
illegality or unconstitutionality as'to call for interference by
this Court.

Exam nation of the individual cases of the Petitioners

It is the contention of the petitioners that the inpugned
action on the part of each House of Parlianent expelling them
fromthe nmenbership suffers fromthe vice of nala fide as
deci si on had al ready been taken to expel  them In this context
they would refer, inter alia, to the declaration on the part of
the Hon’ bl e Speaker, Lok Sabha on the floor of the House on
12t h Decenber 2005 that "nobody woul d be spared".  The
contention is that the inquiries were shamand the matter was
approached with a pre-determ ned di sposition against all the
basi ¢ cannons of fair play & natural justice.

On the other hand, it has been argued by Shr

Andhyarujina that no mala fide or ulterior nmotive can be
attributed to the Houses of Parliament also for the reason that
the i npugned deci sions were taken by the Houses as a whol e,
with utnmost good faith in the interest of safeguarding the
standing and reputation of Parlianment. Learned counse

woul d al so submit that no menmber of either House had

di sputed the findings of misconduct and it was not open to
anyone to question anything said or done in the House by
suggesting that the actions or words were inspired by

i mproper notives.

As already observed in earlier part of this judgnent, the
Legi sl ature cannot ordinarily be accused of having acted for an
ext raneous purpose or being actuated by caprice or mal afide
intention. The Court would not lightly presume abuse or

m suse of authority by such august bodi es al so because

al l owance is always to be given to the fact that the |l egislature
is the best Judge in such natters.

In our considered view, conclusions cannot be drawn so

as to attribute notive to the Houses of Parlianent by reading
statements out of the context. The relevant part of the speech
of the Hon’ bl e Speaker made on the floor of the House on 12th
Decenber 2005 has been extracted in the counter affidavit

filed on behalf of the Union of India. It is pertinent to note that
before stating that nobody woul d be spared, the Speaker had
exhorted the menbers of the House to rise to the occasion and
to see to it that such an event does not occur ever in future
and comended that "if anybody is guilty, he should be

puni shed". It is clear that when he stated that no body woul d
be spared he was not i mediately passing a judgnent that the
petitioners were guilty. He was only giving vent to his feeling
on the subject of the proper course of action in the event of
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inquiry confirmng the facts that had been projected in the
telecast. The finding of guilt would cone |ater. The fact that he
had constituted an Inquiry Conmittee with nenbers drawn

also fromparties in opposition rather goes to show that the
resol ve at that stage was to find the truth.

In these circunstances, we are unable to accept the

al l egation of malafide on the ground that decision had al ready
been taken to expel them Even otherw se, it cannot be
ignored that the dissent within the respective Conmittees of
the two Houses essentially pertained to the procedure

adopted. Nothing |l ess and nothing nmore. Further, the reports
of the Conmm ttees having been adopted by the respective
chanbers of Parliament, the decision of the Conmmttee got
nerged into that of the Legislative chanber which being
collective body, it is difficult to attribute notive thereto, in
particular, in the face of the fact that the resolutions in
guestion were virtual ly unani nous as there was no demand at
any stage fromany quarter for division of votes.

It has been contended by the petitioners that the

ci rcunst ances did not warrant the exercise by the Houses of
Par| i ament of the power of expulsion‘inasmuch as the persons
behi nd the sting operations were driven by notives of pelf and
profit. In this context, the |earned counsel for petitioners
woul d refer repeatedly to the evidence, in particular, of M.
Ani ruddha Bahal as /adduced before the Inquiry Committee of

Lok Sabha wherein he woul d concede certain financial gains

on account of arrangenments with the tel evision channels for

tel ecast of the programre in question

W are unable to subscribe to this reasoning so as to find
fault with the action that has been inpugned before us. W

are not concerned here with what kind of gains, financial or
ot herwi se, those persons nade as had concei ved or engi neered
the sting operations |leading to the material being brought into
public domain through electronic nmedia. This was not an area
of anxiety even for the Houses of Parlianent when they set
about probing the matter resulting ultimtely in expul sions.
The sol e question that was required to be addressed by the
Inquiry Committees and the Legislative chanbers revol ved
around the issue of msconduct attributed to the-individua
menbers bringing the House in disrepute. W, therefore, reject
the above contention reiterati ng what we have al ready

concl uded, namely, that the expedi ency and necessity of
exerci se of such a power by the Legislature is for

determ nation by the latter and not by the Courts.

The petitioners have questioned the validity of the

i mpugned actions on the ground that the settled procedure

and nechani sm for bringi ng about cessation of the

menber shi p were by-passed.

In the above context, reference was first made to the
procedure prescribed in Article 103 and the Tenth Schedul e.

But then, we have already found that the purposes of the
procedure prescribed in both the said provisions of the
Constitution are entirely different. Wiile Article 103 relates to
disqualifications prescribed in Article 102, the tenth schedul e
pertains to the disqualification on account of defection. These
provi si ons have no nexus whatsoever with the exercise of

power of expulsion clained as a privilege available to the
Houses of Parlianent under Article 105(3). This argument,
therefore, cannot cut any ice in favour of the petitioners.
The main thrust of the subm ssions of the petitioners in

the context of avoidance of settled procedure and nechani sm
however, was on the fact that the machinery of Privileges
Conmittee for which provision exists in the Rules of Procedure
and Conduct of Business for each of the two Houses was not
resorted to. It has been contended that the nmatters were
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referred, for no just or sufficient reason, to Inquiry Conmttees
other than the Privileges Conmittees, in the case of Lok Sabha
to a Cormmttee specially set up for the purpose. This, as per
the argunents vociferously advanced on behal f of the
petitioners, should be held as sufficient to vitiate the whole
process. M. Ram Jet hanmal ani, Senior Advocate went to the
extent of suggesting that the procedure foll owed was ad-hoc
procedure and, therefore, it could not be clained by anyone
that the established procedure had been conmplied with.

We find no substance in the abovesaid grievances of the
petitioners. The matters pertaining to the two Menbers of
Raj ya Sabha were referred to the Comm ttee on Ethics which

is also a nechani sm provided by the Rules of Procedure and
Conduct of Business in the said House. Wiile it is correct that
the matters pertaining to the Menbers of Lok Sabha were
referred to a Committee specially constituted for the purpose
but nothing turns on that fact. It nmay be observed that under
ci rcunmstances i n question the conposition of the Conmttee
itself is /sufficient to showthat it was not a partisan
Conmittee. ~The terms of reference for the Cormittee required
it to make investigation into the allegations.

The concl usi ons reached by the I nquiry Comrittee and
recomendat i ons made have been accepted by passing of

resol utions by the two Houses that have adopted the reports of
the respective Conmittees.

Article 118 enpowers each House of Parlianment to make

rules for regulating its procedure. The rules of the procedure
of both Houses pernit constitution of Comittees. There is no
illegality attached to constitution of a Special Committee by
t he Speaker, Lok Sabha for purposes of investigation into the
al | egati ons agai nst nenbers of the said House. The argunent

of ad-hoc procedure, therefore, does not appeal to us.

The petitioners’ case is that the procedures adopted by

the Committees of the two Houses were neither reasonabl e nor
fair. Further, they contend that the entire inquiry was

i mproper and illegal inasmuch as rules of natural justice were
flouted. In this context, the grievances of the petitioners are
mani fol d. They woul d state that proper opportunity was not
given to themto defend thensel ves; they were denied the
opportunity of defending thensel ves through [egal counsel or
to give opportunity to explain; the request for supply of the
material, in particular the un-edited versions of videography
for testing the veracity of such evidence was turned down and
doctored or norphed video-clippings were admtted into

evi dence, the entire procedure being undul y hurried. As

al ready noted the scope of judicial reviewin these matters is
restricted and limted. Regarding non-grant of reasonable
opportunity, we reiterate what was recently held in Jagjit
Singh v. State of Haryana & Os. [WP (C) No. 287 of 2004

deci ded on 11.12.2006] that the principles of natural justice
are not imrutable but are flexible; they cannot be cast in a
rigid nould and put in a straitjacket and the conpliance
thereof has to be considered in the facts and circunstances of
each case

We outrightly reject the argunent of denial of reasonable
opportunity and al so that proceedi ngs were concluded in a
hurry. It has becone al nost fashionable to raise the banner of
"Justice delayed is justice denied" in case of protracted
proceedi ngs and to argue "Justice hurried is justice buried" if
the results are quick. W cannot draw i nferences fromthe
amount of tine taken by the Commttees that inquired the
matters as no specific time is or can be prescribed. Further
such matters are required to be dealt with utnost expedition
subj ect to grant of reasonable opportunity, which was granted
to the petitioners.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 136 of

137

As has been pointed out by the | earned counsel on behal f

of the Union of India, basing his submi ssions on the main
report of the Inquiry Committee of Lok Sabha, the request for
supply of full-footage of video recordings and audi o tapes or
extension of tinme or representation through counsel for such
purposes did not find favour with the Inquiry Commttee

mai nl y because the Conmittee had offered to the concerned
Menbers of Lok Sabha an opportunity to view the rel evant

vi deo-footage that was available with the Comm ttee and poi nt
out the discrepancies therein, if any, to the it. But, as is
mentioned in the report copy of which has been nade

avail abl e by the Union of India to us, the petitioners

t hensel ves chose to turn down the said offer. The situation
was al nbst simlar to the one in Jagjit Singh's case.

We agree with the subm ssions of the | earned counsel for

Union of India that the Inquiry Conmittee in the face of the
refusal on the part of the concerned menbers was fully
justified.in not giving any credence to the objections that the
vi deo-cl i ppi ngs were doctored or norphed. The Committee in
these circunstances could not be expected but to proceed to
draw conclusions on the basis of the avail able materi al

The reports of the Inquiry Committee of Lok Sabha and

the Conmittee on Ethics of Rajya Sabha indicate that both of
the said Committees had called for explanations fromeach of
the Menbers in question and had given due consideration to

the same. The subm ssions of the |earned counsel for Union of
India that the proceedi ngs of the respective Conmmittees were
open to one and all, 'including these petitioners who actually
participated in the proceedings could not be refuted.
Therefore, it is not perm ssibleto the petitioners to contend
that evidence had been taken behind their back. The reports
further show that the Committees had taken care not to

proceed on the edited versions of the video recordings. Each of
theminsisted and procured the rawvi deo-footage of the

di fferent sting operations and drew concl usions after view ng
the sane. As pointed out by the |earned counsel for Union of

I ndia, the evidence contained in the video recordings

i ndi cati ng denand or acceptance of noney was further
corroborated in two cases by the adm ssions nade by the two
Menbers of Rajya Sabha. Dr. Chhattrapal Si ngh Lodha had

sought to attribute the receipt of nobney to a different
transacti on connected with sone organi zation he was headi ng.
But this explanation was not believed by the Conmttee on

Et hi cs that unani mously found his conplicity in unethical
behavi or on account of acceptance of noney for tabling
guestions in Rajya Sabha. Dr. Swam Sakshiji Mharaj, on the

ot her hand, went to the extent of expressing his regrets and

di splaying a feeling of shame for his conduct even before the
Commi ttee on Ethics.

It is the contention of the petitioners that the evidence
relied upon by the two Houses of Parlianent does not inspire
confi dence and could not constitute a case of breach of
privilege. Their argument is that the decision of expulsion is
vitiated since it violated all sense of proportionality, fairness,
legality, equality, justice or good conscience, and it being bad
in law al so because, as a consequence, the petitioners have
suffered irreparable loss inasmuch as their inage and prestige
had been lowered in the eyes of the el ectorate.

We are of the considered view that the inpugned

resol uti ons of Lok Sabha and Raj ya Sabha cannot be

guesti oned before us on the plea of proportionality. W are not
sitting in appeal over the decision of the Legislative chanbers
with regard to the extent of punishment that deserved to be
neted out in cases of this nature. That is a matter which nust
be left to the prerogative and sole discretion of the |legislative
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body. Al the nore so because it is the latter which is the best
Judge in exercise of its jurisdiction the object of which is self-
protection. So long as the orders of expulsion are not illegal or
unconstitutional, we are not concerned with the consequences

for the petitioners on account of these expul sions.

In these proceedings, this Court cannot not allowthe

trut hful ness or correctness of the material to be questioned or
permt the petitioners to go into the adequacy of the materia

or substitute its own opinion for that of the Legislature.
Assumi ng sone material on which the action is taken is found

to be irrelevant, this Court shall not interfere so |long as there
is sone relevant material sustaining the action. We find this
material was available in the formof raw footage of video
recordi ngs, the nature of contents whereof are reflected in the
Inquiry reports and on which subject the petitioners have not

rai sed any i ssue of fact.

On perusal of the Inquiry reports, we find that there is no

viol ati.on of any of the fundanental rights in general and
Articles 14, 20 or 21 in particular. Proper opportunity to
expl ai n.and def end havi ng been given to each of the

petitioners, the procedure adopted by the two Houses of
Parliament cannot be held to be suffering fromany illegality,
irrationality, unconstitutionality, violation of rules of natura
justice or perversity. It cannot be held that the petitioners
were not given a fair deal

Bef ore concl udi ng, we place on record our appreciation

for able assistance rendered by | earned counsel for the parties
in the matter.

In view of above, we find no substance in the pleas of the
petitioners. Resultantly, all the Petitions and Transferred
Cases questioning the validity of the decisions of expulsion of
the petitioners fromthe respective Houses of Parlianent, being
devoid of nmerits are dism ssed.




