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CASE NO. :
Appeal (civil) 4722 of 2006

PETI TI ONER
Bhagwandas Tiwari & Os.

RESPONDENT:
Dewas Shaj apur Kshetriya Gramin Bank & Os.

DATE OF JUDGVENT: 08/11/2006

BENCH
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.~(C) No. 6780 of 2004

ARI JI T PASAYAT, J.

Leave granted.

Appel lants call in question legality of the judgnent
rendered by a Division Bench of the Madhya Pradesh High
Court, Indore Bench. By the inpugned judgnment the view
taken by the learned Single Judge in Wit Petition No.799 of
2000 deci ded on 25.6. 2001 was uphel d.

Factual position is alnost undi sputed and essentially is
as follows:

The aforesaid wit petitionwas filed by ten persons who
at the relevant point of time were enpl oyees of the Dewas
Shaj apur Kshetriya Gramin Bank (hereinafter referred to as
the 'Bank’). Challenge in the wit petition was to the order of
promotion i ssued by respondent No.1l-Bank and to the
pronotion granted to respondents 2 to 8. The wit petitioners
and respondents 2 to 8 were at the rel evant point of tinme were
working as officers in Junior Management Grade I. On
26.11.1999, the bank issued a pronotion policy whereby
applications were invited fromthe officers working in Junior
Managenment Grade | for being considered to the next
promoti onal post known as M ddl e Managenent I1. In ternms of
the policy, the pronotion was to be made on the basis of
seniority-cumnerit and the policy also provided criteria for
consi deration of cases for pronotion. The rel evant clause is
clause 7 of the second schedul e of the Regional Rural Banks
(Appoi ntment and Pronotion of Oficers and others Enployees)
Rul es, 1988 (in short the "Rules’). The said Rule canme into
operation with effect from28.9.1988 and it was franed by the
Central Governnent. Respondent No. 1-Bank has been
est abl i shed under the provisions of Regional Rural Banks Act,
1976 (in short the 'Act’). Under Section 29 of the Act the
Central CGovernment is enpowered to make rules after
consultation with the National Bank for carrying out the
provi sions of the bank. C ause (b)(a) of sub-section (2) of
Section 29 was inserted by Regional Rural Bank’s
(Anmendrent) Act, 1987 (in short the 'Anendnent Act’)
enmpowering the Central Governnment to nmake Rules relating to
the manner in which the officers and enpl oyees of Regi ona
Rural Bank shall be appointed in exercise of power conferred
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under Section 29 read with Section 17 of the Act. As per Rule
5 of the Rules all vacancies are to be filled up on deputation
promotion or direct recruitnment in accordance with the

provi sions contained in the second schedule. dCause 7 of the
schedul e deals with the pronotion as Area Manager or Seni or
Managers. Clause 7 reads as foll ows:

"Area Managers or Seni or Manhagers:
(a) Source of recruitnent

Hundr ed percent by pronotion
from anongst confirned officers
wor ki ng in the bank.

Promptions will be on the basis
of seniority-cumnerit. |If
suitable officers are not

avail able internally, these posts
could be filled by taking
temporarily officers of the
sponsor banks and other banks

or organizations on deputation
(b) Qualifications and eligibility
(i) A Graduate of recogni zed

Uni versity or any equival ent
qgualifications recogni zed as

such by Governnent /of India,
preference being given to
Agriculture or Commerce or
Econoni cs graduat es.

(ii) Eight years service as an
of ficer in the regional rural bank
concerned. Provided that the
Board may, with the prior
approval of National Bank, relax
the period not exceeding two
years, if suitable candi dates of
requi site experience are not
avail abl e.

Not e: The post of Area Managers
and Seni or Managers will be

equi valent in rank and will be

i nter changeabl e.

(c) Mode of selection

I ntervi ew and assessnent of
performance for the preceding
three years period as officer for
pronmotion.”

Standard prescribed as per Circular is as follows:

"(7) Standard: Standard of selection in promotion procedure shall be
as under: -

(a) Performance of work - Maxi mum 30 MarKks

(work performance for the

| ast 3 years)

(b) Period of service - Maxi mum 40 Mar ks
(2 marks per year for the

conpl et ed period of service

subj ect to nmaxi num 40 narks)

(c) Interview - Maxi mum 30 Mar ks
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Tot al maxi mum mar ks - 100 Mar ks

In order to be selected for pronotion, obtaining mninmm45 marks shal
be conpul sory."

Gievance of the wit petitioners was that the principle of
promotion on the basis of seniority-cumnmerit was given a go-
by and the respondent No.1-bank adopted the policy of nerit-
cumseniority by fixing criteria that only those enpl oyees who
have secured 45 marks out of 60 in respect of criterion A and
Ci.e. Performance of work and interview shall be selected for
pronoti on.

According to the appellants there was no such
requirement in the Crcular and only requirenent was
obt ai ni ng 'm nimum 45 nmarks in order to be selected for
pronotion. By prescribing mnimum of 45 marks out of 60,
basis shifted fromseniority-cummerit to merit-cumseniority.

Learned Single Judge did not accept this contention and
di smssed the wit petition. It was held that in view what has
been stated by this Court in B.V. Sivaiah and Os. v. K
Addanki Babu and Ors. (1998 (6) SCC 720), the stand adopted
by the bank was in order. Reference was nade to paragraphs
16, 18 and 37 of B.V. Sivaiah case (supra) to hold that
criterion of seniority-cummerit was really applied. Wile
applying the said criterion, seniority aloneis not to be
consi dered, and nerit cannot be ignored. A reference was also
nmade to the decision in Jagathigowda, C N v. Chairman
Cauvery Gram na Bank (1996 (9) SCC 677).

The Divi sion Bench upheld the judgnent of |earned
Si ngl e Judge by observing that the doctrine has been rightly
applied in the present case. Though there was no nmention in
the Crcular that the enployee has to secure nore than 45
mar ks out of 60, that appears to be the intention.

Stand of the appellants before the Hi gh Court was
reiterated at the tine of hearing of this appeal

Learned counsel for the respondents on the other hand
submitted that there was no departure fromthe criterion of
seniority-cumnerit. A candidate was required to obtain 45
mar ks out of 60 because there was no question of obtaining
marks so far as service is concerned, that was only a
concl usi on.

The principle of "merit-cumseniority" |ays greater

enphasis on nerit and ability and seniority plays a less
significant role. Seniority is to be given weight only when nerit
and ability are approximtely equal. In the context of Rule 5(2)
of the Indian Adm nistrative Service/lndian Police Service
(Appoi ntmrent by Pronotion) Regul ati ons, 1955 which

prescribed that "selection for inclusion in such list shall be
based on nerit and suitability in all respects with due regard
to seniority" Mathew J. in Union of India v. Mhan Lal Capoor
and Ors. (1973 (2) SCC 836), has said:-

"For inclusion in the list, merit and

suitability in all respects should be the

governi ng consideration and that seniority

shoul d play a secondary role. It is only when

merit and suitability are roughly equal that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

seniority will be a determning factor, or if it is
not fairly possible to nake an assessnent

inter se of the nerit and suitability of two

el igible candi dates and conme to a firm

concl usion, seniority would till the scale".

Simlarly, Beg J. (as the | earned Chief Justice then was) has
said (SCC p. 851, para 22):

"22. Thus, we think that the correct view, in
conformity with the plain nmeani ng of words

used in the relevant rules, is that the
entrance" or "inclusion" test, for a place on
the select list, is conpetitive and conparative
applied to all eligible candidates and not

m nimal |ike pass marks it an examn nation

The Sel ection Comittee has an wunrestricted

choi ce of ‘the best available talent, from
anmongst eli gi bl e candi dates, determn ned by

ref erence a reasonable criteria applied in
assessing the facts reveal ed by service records
of all eligible candi dates sothat nerit and not
here seniority is the-governing factor."

On the other hand, as between the principles of seniority

and nerit, the criterion of 'seniority-cumnerit’ |ays greater
enphasis on seniority. In State of Msore and Anr. v. Syed
Mahmood and Ors. (1968 (3) SCR 363), while considering Rule
(a)(b) of the Mysore State Civil Services CGeneral Recruitnent
Rul es, 1957 which required pronotion to be made by sel ection
on the basis of seniority-cumnerit, this Court has observed
that the rule required pronotion to be made by sel ection on
the basis of "seniority subject tothe fitness of candidate to
di scharge the duties of post from among persons eligible for
promption”. It was pointed out that where promotion is based
on seniority-cumnerit, the officer cannot claimpronotion as
a matter of right by virtue of his seniority alone'and if he'is
found unfit to discharge the duties of the higher post, he may
be passed over and an officer junior to himnay be pronoted.
In State of Kerala and Anr. v. NM Thonmas and O s.

(1976 (2) SCC 310), A N Ray, CJ. has thus explained the
criterion of "seniority-cumnerit" (SCC p.335, para 38):-
"Wth regard to pronotion the nornal

principles are either nmerit-cumseniority or
seniority-cumnerit. Seniority-cumnerit

means that given the m ni mum necessary

merit requisite for efficiency of adm nistration

the senior though the | ess neritorious shal

have priority."

The above position was highlighted in Sivai ah case
(supra). At para 18 of the said judgment it was noted as
foll ows: -

"We thus arrive at the conclusion that the
criterion of "seniority-cummerit" in the
matter of pronotion postul ates that given the
m ni mum necessary nerit requisite for
efficiency of admi nistration, the senior, even
though less neritorious, shall have priority
and a conparative assessnent of nerit is not
required to be nade. For assessing the

m ni mum necessary nerit, the conpetent
authority can lay down the m nimm
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standard that is required and al so prescribe
the node of assessment of merit of the

enpl oyee who is eligible for consideration for
promoti on. Such assessnent can be made by
assigning marks on the basis of appraisal of
performance on the basis of service record
and interview and prescribing the mninum

mar ks whi ch would entitle a person to be
pronoted on the basis of seniority-cum
merit."

The i mpugned judgnent of the |earned Single Judge and
Di vi sion Bench of the Hi gh Court m ssed one basic factor. The
circular nowhere refers to the mnimum marks being rel atabl e
to criteria A and C and nowhere there is a stipulation of
obt ai ni ng m ni mum 35 mar ks-as a compul sory neasure. |f
really the intention was 'to apply the said minimum nmarks to
said criteria it would have been specifically provided that way.
It is noted by the Hi gh Court that in the circular or in the
115th or '117th report of the respondent No.1-Bank there was
no mention about this aspect. The doctrine of reading down
the provisions has really no application to the facts of the
case. |If the stand of respondents is accepted, it would nean
addition of a condition which is not specifically provided for.
That is inpermssible.

In all services, whether public or private there is

i nvariably a hierarchy of posts conprising of higher posts and
| ower posts. Pronotion, as understood under the service |aw
jurisprudence, is advancenent in-rank, grade or both and no
enpl oyee has right to be pronoted, but has a right to be

consi dered for pronmotion. The foll ow ng observations in Sant
Ram Sharnma v. State of Rajasthan and Os. (AR 1967 SC

1910) are significant:

"The question of a proper pronotion-policy
depends on various conflicting factors. It is
obvi ous that the only nethod in which

absol ute objectivity can be ensured is for al
promotions to be made entirely on grounds of
seniority. That neans that if a post falls
vacant it is filled by the person who has
served | ongest in the post i mediately bel ow.
But the trouble with the seniority systemis
that it is so objective that it fails to take any
account of personal merit. As a systemit is
fair to every official except the best ones; an
of ficial has nothing to win or | ose provided he
does not actually becone so inefficient that

di sciplinary action has to be taken agai nst

him But, though the systemis fair to the

of ficials concerned, it is a heavy burden on
the public and a great strain on the efficient
handl i ng of public business. The problem
therefore, is howto ensure reasonabl e

prospect of advancenent to all officials and at
the sane tine to protect the public interest in
havi ng posts filled by the nost able man? In
ot her words, the question is howto find a
correct bal ance between seniority and nerit in
a proper pronotion-policy."

The principles of seniority-cumnerit and nmerit-cum
seniority are conceptually different. For the former, greater
enphasis is laid in seniority, though it is not the deterninative




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

factor, while in the latter nerit is the determ native factor. In
The State of Mysore and Anr. v. Syed Mahanpbod and Ors. (AR
1968 SC 1113), it was observed that in the background of Rule
4(3)(b) of the Mysore State Civil Services (CGeneral Recruitnent)
Rul es, 1957 which required pronotion to be made by sel ection
on the basis of seniority-cumnerit, that the rule required
pronotion to be made by selection on the basis of "seniority
subject to fitness of the candidate to discharge the duties of
the post from anong persons eligible for promotion". It was
poi nted out that where the pronotion is based on seniority-
cumnerit the officer cannot claimpronotion as a matter of
right by virtue of his seniority alone and if he is found unfit to
di scharge the duties of the higher post, he may be passed over
and an officer junior to himnmay be pronpoted. But these are
not the only nodes for deciding whether pronotion is to be
granted or not.

These aspects were highlighted in K Samantaray v.
Nati onal lnsurance Co. Ltd. (AIR 2003 SC 4422), and in State
of U P. v, Jalal Uddin and others ' (2005 (1) SCC 169).

There i's no basis, in the instant case, for the stand that
for assessing merit a mini mumnunber of nmarks has been
prescri bed. The contention that m ni num marks were 45 out
of 60, neans that an enployee is to secure 75% of marKks.
Such a hi gh percentage can not be a neasure of prescribing
m ni mum marks to assess nerit. It obviously would be a case
of shifting the focus to nerit-cumseniority. In para 37 of
Si vai ah case (supra), this Court noted that ninimm marks
prescribed for assessing nmerit do not depart fromthe
seniority-cumnerit principle. But the factual position is
different here. There is no nmention that 45 marks out of 60
relate to the prescription of mninmum marks for assessing the
nmerit. In Jalal Uddin's case (supra) it was noted that in
seniority-cumnerit greater enphasis is on seniority though it
is not the determ native factor. In the case of merit-cum
seniority, nerit becomes a determ native factor. |In fact, the
position noted by this Court in paragraphs 19, 20, 24 and 25
of Sivaiah case (supra) dealt with alnost identical fact
situation, apart from paragraph 16 of the judgnent.

Appel | ants have no grievance so far as respondents 2, 3
and 4 are concerned as their date of joining is earlier and they
have secured hi gher marks. The appeal stands dism ssed, so
far as they are concerned.

The appeal is bound to succeed to the extent indicated,.
The respondent no.1 shall issue fresh orders for pronotion in
line with the judgnent after working out the necessary details.
There will be no order as to costs.




