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PETI TI ONER
AHVEDABAD MUNI Cl PAL CORPORATI ON

Vs.

RESPONDENT:
NAWAB KHAN GULAB KHAN & CRS

DATE OF JUDGVENT: 11/ 10/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

K. Ramaswany J.

Leave granted.

Thi s appeal by special |eave arises fromthe judgnent
and order rmade on February 20, 1991 by the Gujarat High
Court in Special CGvil Application No. 5351 of 1982.

The admitted facts are that 29 persons had filed the
wit petition in the Hi gh Court. They are pavenent-dwellers
i n unaut hori sed occupation of footpaths of the Rakhial Road
in Ahmedabad which is a main _road. They have constructed
huts thereon. Wen the Corporation sought to rempve their
encroachnments on Decenber 10, 1982, they approached the Hi gh
Court under Article 226 of the Constitution. The Hi gh Court
granted interim stay of renoval of the encroachnment. By the
i mpugned judgnent, the High Court directed the Minicipa
Cor porati on not to renove their ~huts wuntil~ suitable
acconmodati on was provided to them The Hgh Court -also
further held that before renovi ng the unaut hori sed
encroachnments the procedure of hearing, consistent - withthe
principles of natural justice should be followed.

We requested Shri Dushyant Dave, the learned senior
counsel of the Bar to assist the Court as am cus curiae and
Smt. K= Sharda Devi has been assigned as Legal  Aid counse
to argue on the behalf of the respondents since they are not
appearing either in person or through counsel. By / order
dat ed Septenmber 11, 1995, this Court directed the appell ant
thus :

"W think t hat t he Muni ci pa

Corporation should frame a Schene

to accommodat e them at t he

alternative places so that the

hut men can shift their residence to

the pl aces of acconmmodat i on

provi ded by the Corporation to have

per manent residence. Corporation is

accordingly directed to frame a

schene and place before this Court

within two nonths fromtoday"

Pursuant thereto, a Scheme has been framed and pl aced
before this Court. It would appear that only 10 persons out
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of original petitioners in the H gh Court whose nanes have
been nentioned in the supplenentary affidavit are residing
there; of them Nur mahommad Samsuddin and Haki nuddi n
Kari muddi n have converted their huts into comrercial units
run on the pavenent. This road is 80 feet wide with 10 and 8
feet wide foot-paths on tow sides of the road. At present 56
persons, obviously including 10 original encroachers are in
occupation of hut ments erected on the footpaths and
wher eabouts of 19 original petitioners who have left the
area in consideration of noney they have accepted, are
known. In their place, others have occupied the huts by
maki ng paynents.

Shri Dushyant Dave has al so further submtted proposals
as alternative to the Schene. Having heard the counsel on
both sides, we reserved the case for consideration. At the
outset, we express our deep appreciation for the valuable
assi stance rendered by Shri Dushyant Dave and al so for the
fair argunments advanced by Shri Arun Jaitely, |earned senior
counsel appearing for the Corporation

The ‘questions for consideration are : (1) whether the
respondents are liable to ejectnment fromthe encroachnents
of pavenents of the roads and whether the principle of
natural justice, viz., audi alterampartem requires to be
followed and, if so, what is its scope and content? (2)
whet her the appellant is wunder an obligation to provide
per manent residence to the hutnment dwel lers and, if so,
what would be the paraneters in that behal f? The questions
are dealt with later. On the first question, Sections
63(i)(19) of the Bombay Muinici pal Corporation Act, 1955 [as
applicable to Gujrat or Section 231 of the Bombay Provincia
Muni ci pal Corporation Act [ BPMC  Act] enpower s the

Conmi ssioner to renmove any wall, fence, rail, post step,
booth or other structure or fixture, pernmanent or noveabl e,
which shall be erected or set up in or upon any street or

upon or over any open channel, drain, well or tank, contrary
to the provisions of sub-section (1) of Section 312 after
the same cane into force in the city of Ahnmedabad or in the
Super-bazars after the Bonbay Minicipal (Extensions of
Limts) Act, 1950 came into force or in the tended suburbs
after the date of the coming into force of the Bonbay
Muni ci pal Act, 1955 [for short, the "Act"]. The power to
renove encroachnents on street, pavenent or  footpath  was
conferred upon the Conm ssioner, the highest officer of the

Muni ci pal  Corporati on, who acts with high degree of
responsibility and duty to inplenent the provisions of the
Act. every citizen has a right to pass or repass on the
paverment, street, footpath as general anenity for convenient
traffic. A Constitution Bench of this Court in Sadan Si ngh
etc. etc. v. New Delhi Minicipal Conmttee & Anr. 'etc

[(1989)] 2 SCR 1038] was confronted with and had consi dered
the question "can there be at all a fundamental right of a
citizen to occupy a particular place on the pavenment where
he can squat and engage in trading business? W have no
hesitation in answering the issue against the petitioners.
The petitioners do have the fundanmental right to carry on a
trade or business of their choice, but not to do so on a
particul ar place. Hawkers cannot be allowed to, or be
permitted to, carry on trade or business on every road in
the city. |If the road is not wide enough to conveniently
acconmmodate the traffic on it, no hawking may be permtted
at all, or nmay be sanctioned only once a week, say on
Sundays when the rush considerably thins out,". Thereby,
this Court has mninmsed the hardship to pedestrians and
the hawkers in doing their business by hawking on the public
street and at the sane tine has protected the public from
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free passes or re-passes of the traffic on road, pavenment or
footpath. In Oga Tellis v. Minicipal Corporation of Geater
Bonbay [(1965)] 3 SCC 545], another Constitution Bench had
held that "we are, therefore of the opinion that t he
procedure prescribed by Section 314 of the Bombay Minicipa
Corporations Act for renoval of the encroachment on the
f oot pat h over which the public has right of passage cannot
be regarded as unreasonable, wunfair or unjust. There is no
static measure of reasonabl eness which can be applied to al
situations alike. |Indeed, the question "lIs this procedure
reasonabl e?" inplies and postulates the inquiry as to
whet her the procedure prescribed is reasonable in the
ci rcunst ances of the case."

It is for the Court to decide in exercise of its
constitutional power of jwudicial revi ew whether t he
deprivation of life or personal liberty in a give case is by
procedure which is reasonable,~ fair and just or it is
ot herwi se. Footpath, ~street or pavenment are public property
which are intendedto serve the convenience of genera
public. They are not laid for private use indeed, their use
for a private purpose frustrates the very object for which
they carved out from portions of public roads. The main
reason for laying outt pavenents is to ensure that the
pedestrians are able togo about their daily affairs with a
reasonabl e neasure,/ of ‘safety and security. That facility,
whi ch has matured into a right of the pedestrians, cannot be
set at naught by | allow ng encroachnents to be nade on the
pavenents. The claimof the pavenent dwellers to construct
huts on the pavenment  or road is a permanent obstruction to
free passage of traffic and pedestrians’ safety and
security. Therefore, it would be inpermssibleto permt or
to nake use of the pavenment for private purpose. They should
al | ow passing and re-passing by the pedestrians. On one has
aright to nake use of a public  property for the private
pur pose w thout the requisite authorisation from the
conpetent authority. It would, therefore, be but the duty of
the conpetent authority to renobve encroachnents’ on the
paverment or footpath of the public street obstructing free
flow of traffic or passing or re-passing by the pedestrians.
This view was firmy laid down by this Court in Oga Tellis
case thus :

"No person has a right to encroach

by erecting a structure or

ot herw se on f oot pat hs and

paverments or other place reserved

or earmarked for a public purpose

like (for e.Jg. gar den or

pl ayground) and that the provision

contained in Section 314 of the

Bonbay Munici pal Corporation Act is

not unr easonabl e in t he

ci rcunst ances of the case".

The Constitution does not put an absolute enbargo on
the deprivation of life or personal liberty but such a
deprivation nust be according to the procedure, in the given
circunstances, fair and reasonable. To becone fair, just and
reasonable, it would not be enough that the procedure
prescribed in lawis a formality. It nust be pragmatic and
realistic one to neet the given fact-situation. No
inflexible rule of hearing and due application of mnd can
be insisted wupon in every or all cases. Each case depends
upon its own backdrop. The renoval of encroachnent needs
urgent action. But in this behalf what requires to be done
by the conpetent authority is to ensure constant vigil on
encroachment of the public places. Sooner the encroachnent
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is renoved when sighted, better would be the facilities or
conveni ence for passing or re-passing of the pedestrians on
the pavenments or foot-paths facilitating free flow of
regul ated traffic on the road or use of public places. On

the contrary, the longer the delay, the greater will be the
danger of permitting the encroachers claimng senbl ance of
right to obstruct renoval of the encroachnent. |If the

encroachnent is of a recent origin the need to followthe
procedure of principle of natural justice could be obviated
inthat no not has a right to encroach upon the public
property and claimthe procedure of opportunity of hearing
whi ch woul d be a tardious and tine-consun ng process | eading
to putting a premum for high-handed and unaut horised acts
of encroachrment and unlawful squatting. On the other hand,
if the Corporation allows settlenment of encroachers for a
long tinme fore reasons best known to them and reasons are
not far to see, then necessarily a nmodicum of reasonable
notice for renoval, say two weeks or 10 days, and persona
service on the encroachers or substituted service by fixing
notice on the property is necessary. |f the encroachnent is
not renoved within the specified tine, the conpetent
authority would be at liberty to have it renoved. That woul d
neet the fairness of ~ procedure and principle of giving
opportunity to renmpve the encroachnent voluntarily by the
encroachers. On their resistance, necessarily appropriate
and reasonable force can be used to have the encroachment
renoved. Thus considered, we hold that the action taken by
the appell ant-Corporation is not violative of the principa
of natural justice.

It is not in dispute that  Rakhial Road is one of the
important main road in the city of appell ant-Corporati on and
it needs renoval of encroachnment for free passing and re-
passi ng of the pedestrians on the pavenents/footpaths. But
the question is ; whether the respondents are entitled to
alternative settlenment before ejectnent of them?

Article 19(1) (e) accords right to residence and
settlenent in any part of India’ as a fundanental right.
Right to |ife has been assured as a basic human right under
Article 21 of the Constitution of India. Article 25(1) of
the Universal Declaration of Human Rights -declares that
everyone has the right to standard of |iving adequate for
the health and well-being of hinmself and his famly; it
i ncl udes food, clothing, housing, nedical care and necessary
soci al services. Article 11(1) of the International Covenant
on Economic, Social and Cultural Rights |lays down that State
parties to the Convenat recognise that everyone -has the
right to standard of living for himself and his famly
including food, clothing, housing and to the continuous
i mprovenent of living conditions. In Chaneli Singh & Os. v.
State of UP. & Anr. [(1996) 2 SCC 549], a Bench of 'three
Judges of this Court had considered and hel d that “the right
to shelter is a fundanental right available to every
citizen and it was read into Article 21 of the Constitution
of India as enconpassing wthin its anbit, the right to
shelter to make the right to Ilife nore neaningful. In
paragraph 8 it has been held thus :

"I'n any organi sed society, right to

live as a human being is not

ensured by neeting only the anima

needs of man. It is secured only

when he assured of all facilities

to develop hinself and is freed

fromrestrictions which inhibit his

growth. Al hurman rights are

designed to achieve this object.
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Right to live guaranteed in any
civilised society inplies the right
to food, water, decent environnent,
educat i on, nmedi cal care and
shelter. These are basic human
rights known to any civilised

society. Al civil, political

soci al and cul tural rights
enshri ned in t he Uni ver sa
Decl ar ati on of Human Rights and
Conventi on or under t he

Constitution of India cannot be
exerci sed w thout these basic human
rights. Shelter for a human being,
therefore, is not a nmere protection

of his life and linb. It 1is hone
where he has opportunities to grow
physical ly, nmental |y,
intell ectually an spiritually.
Ri ght to shel ter, t her ef ore,
i ncludes —adequat e Ii ving~ space,

safe and decent structure, clean
and decent surroundi ngs, sufficient
[ight, pure air and wat er ,
electricity, sanitation and other
civic anenities like roads etc. so
as to have easy right to shelter,
therefore, does' not nmean a nere
right to a roof over one’s head but

right to all ‘the infrastructure
necessary to enable them to |live
and devel op as human being. Ri ght
to shelter when used as an

essential requisite to the right to

live should be deened to have been

guaranteed as a fundanental right.

As is enjoined in the Directive

Principles, the State should be

deened to be under an obligation to

secure it for its citizens, of

course subject to its economc

budgeting. In a denmpcratic society

as a menber  of the organised

per manent shel ter SO as to

physi cal | y, mental |y and

intellectually equip oneself to

i mprove hi s excel | ence as a

Fundanental Duties and to be a

usef ul citizen and equa

participant in denocracy. The

ultinmate object of making a nan

equi pped with right to dignity of

person and equality of status is

to enable himto develop hinself

into resi dence, t herefore,

frustrates the very object of the

constitutional animation of right

to equality, economni ¢ justice,

fundanmental right to residence,

dignity of person and right to live

itself.

Soci o-economic justice, equality of status and of
opportunity and dignity of person to foster the fraternity
among all the sections of the society in an integrated
Bharat is the arch of the Constitution set down in its
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Preanmble. Articles 39 and 38 enjoins the State to provide
facilities and opportunities. Article 38 and 46 of the
Constitution enjoin the State to pronote welfare of the
peopl e by securing social an econonmic justice to the weaker
sections of the society to mnimse inequalities in incone
and endeavor to elimnate inequalities in status. In that
case, it was held that to bring the Dalits and Tribes into
the mainstream of national |ife, the State was to provide
facilities and opportunities as it is the duty of the State
to fulfil the basic human and constitutional rights to
residents so as to nake the right to life meaningful. In
Shanti star Builders v. Narayan Khimalal Toame [(1990) 1 SSC
520], another Bench of ‘three judges had held that basic
needs of nman have traditionally been accepted to be three
food, clothing and shelter. The right to life is guaranteed
inany civilised society. That would take within it sweep
the right to food, the right to clothing, the right to
decent cenvironment and a reasonable accomodation to |ive.
The difference between the need of an animal, it is the bare
protection of the body; for a hunman being, it has to be a
sui tabl e accommodati on which would ~allow him to growin

every aspect - physical, nmental and intellectual. The
sur pl us urban-vacant land was directed to be used to provide
shelter to the poor. In (Oga Tellis case (supra), the
Constitution Bench/ had considered the right to dwell on

paverments or in slunms by the indigent and the sanme was
accepted as a part of right to life enshrined under Article
21; their ejectmnent fromthe place nearer to their work
woul d be deprivation of their right to |livelihood. They

will be deprived of their livelihood if they are evicted
fromtheir slum and pavenent dwellings. Their  eviction
tantanount to deprivation of their JIlife. “The right to
livelihood is a traditional right to live, the easiest way
of depriving a person of his right to life wuld be to
deprive him of his means of livelihood to the point of

abrogation. Such deprivation would not only denudes the life
of its effective content and  neaningful ness but it would
nake life inpossible to live. The deprivation of right to
life, therefore, nust be consistent wth the procedure
established by law. In P.G @upta v. state of Qijarat
[ (1995)] Supp. 2 SCC 182], another Bench of three Judges had
consi dered the mandate of human right to shelter and read it
into Article 19(1)(e) and Article 21 of the Constitution and
the Universal Declaration of Human Rights and the Convention
of Civic, Economic and Cultural Rights and had held that it
is the duty of the State to construct houses at reasonable
cost and make them easily accessible to the poor. The
aforesaid principles have been expressly enbodied and in
built in our Constitution to secure socio-econonic denpcracy
so that everyone has a right tolife, liberty and security
of the person. Article 22 of the Declaration of Human Ri ghts
envi sages that everyone has a right t social security and is
entitled to its realisation as the economc, social and
cultural rights and indispensable for his dignity and free
devel opnent of his personality. It wuld, therefore, be
clear that though no person has a right to encroach and
erect structures or otherwise on footpath, pavenent or
public streets or any other place reserved or earmarked for
a public purpose, the State has the Constitutional duty to
provi de adequat e facilities and opportunities by
distributing its wealth and resources for settlenment of life
and erection of shelter over their heads to nake the right
to life neaningful, effective and fruitful. R ght to live
livelihood is nmeaningful because no one can live wthout
means of his living, that is the neans of livelihood. The
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deprivation of the right to life in that context would not
only denude right of t he ef fective cont ent and
meani ngf ul ness  but it would make life mnmiserable and
i mpossible to life. It would, therefore, be the duty of the
State to provide right to shelter to the poor and indi gent
weaker sections of the society in fulfillnent of the
Constitutional objectives.

That apart, Section 284 (1) of the Act also inmposes a
statutory duty on the Corporation to nake provision for
accommodati on enjoi ning upon the Comm ssioner, if it is
satisfied that within any area or any part of the Gty it is
expedient to provide housing accompdation for the poor
classes and that such accommpbdation can be conveniently
provi ded without naking an. inmprovenent schene, it shal
cause such areas to be defined on a plan. The Corporation is
required to pass a resolution authorising the Comm ssioner
who shall thereupon have ~power to provide such an
acconmodati on either by erecting buildings or in any other
manner on any -l and belonging to the Corporation or any |and
acquired by the Corporation for the purpose or by conversion
of any building belonging to the Corporation into dwelling
for poor <classes or by enlarging, altering or repairing or
i mproving any buildings, altering or repairing or inproving
any buildings, which have, or an estate or interest which
has been acquired by the Corporation. This duty is apart of
the Constitutional nmandate. Under the Urban Ceiling Act, the
excess urban vacant |land is earmarked to el ongate the above
obj ecti ve.

The appel | ant-Cor poration has stated that in its
Resol ution No. 544 dated August 17, 1976 it was resolved
that no pavenent dwel |l ers/hut dwellers existingas on My 1,
1976 would be renmoved by the Corporation without providing
alternative accommodation. This cut off date was introduced
for the reason that they had conducted a detail ed survey of
slumdwel |l ers. They were photographed and identity | cards
were given to them so that they could get the protection
fromrenoval wuntil alternative accombdati ons were provided
to them CQut of 81,255 hutnents, 1864 are pavenent dwelling
units. In furtherance thereof, they evolved several schenes.
O them three schenes are in operation. The first scheme
relates to the open plots at Narol. As per that schene plots
of land each adneasuring 25 square netres had under Urban
Land Ceiling and Regul ation Act, 1976 conprised in the total
land of an extent of 38,749 square netres in Survey No. 41,
were directed to be allotted to the wrban poor. The
Governnment by its resolution has decided that an urban poor
fam |y whose annual incone is below Rs. 18,000/- is entitled
to the allotnment of said plots. They have suggested in their
affidavit filed by Rasikbhai, Deputy Conm ssioner of the
appel | ant - Corporation that they had addressed the Col | ector
of allotnment regarding 35 plots reserved for hutnents. It is
further stated that if the 10 persons who were origina
petitioners in the wit petition are willing to vacate the
present encroachments they are prepared to have the Rs. 25
sq. ntr. plots in Narol Schene allotted to them The second
alternative schene suggested was the Vinzol Site and
Servi ces Schenme evol ved by the Gujarat Sl um Cl earance Board.
Under the scheme, plots were available at Vinzol and
Vi vekananda Nagar respectively. At Vinzol, cost of a plot
adneasuring 32 sq. nrs, of land is Rs. 9,468/-. The
initial paynent to be nmde is Rs. 3,941/- and thereafter
nonthly instalnment of Rs. 107/- for 11 years in required to
be paid. The acconmmpdati on provided in that schene includes
plinth area plus WC. In the Slum Cearance Scheme of
Vi vekananda Nagar, plots admeasuring 19,52 sq. ntr. of |and
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woul d be available at a cost of Rs. 8,910/-. The initia
paynment is Rs. 5,282/- and the nonthly instal ment payable
thereafter is of Rs. 145/- for a period of 11 vyears. It
includes plinth area plus WC. and Chokadi. There are around
700 to 1000 wunallotted units avail able and if the

respondents are wlling they would be provided with the
accommodation in the said Schenme. Thirdly, it was stated
that there are hutnent dwelling units at Vinzol/Lanbha Part
| and Lanbha Part Il of Economically Waker Sections Schene

operated by CGujarat Slum C earance Board. Therein, at Vinzo
pl ots adneasuring 15.50 sq. ntrs. or 14.76 sq. ntrs. of |and
at Lanmbha wth facility of one room WC. and Chokadi are
avail able. 142 tenenents are available at Vinzol, 140
tenenments are available at. Lanbha Part [11. This was the
i nformati on furnished by the Gujarat Slum C earance Board.
The schenmes are floated for economcally weaker sections of
the society and the cost of each tenenment at Vinzol is Rs.
16, 187/~ and of tenenent at Lanbha Part | and Part Il is Rs.
17,094/ - and Rs. 18,030/- respectively. The initial paynent
to be made for the accommpdation at Vinzol is Rs. 6604/- and
in respect of tenement at Lanbha Part | is Rs. 7,476/- and
for Part Il it is Rs. ~72,00/-. The nonthly instal nent for
Vi nzol tenenent is Rs. 131/- to be paid for 9 years 7 nonths
and for Lanbha Part” |, the instalnent is of Rs.141/- per
nonth to be paid /'for 10 vyears and for Part Il it is Rs.
142/ - per nonth to /be paid for 14 years. The annual famly
incone limt for these tenenents is al'so Rs. 18,000/-. Those
famly units of Vinzol who qualify the incone criteria are
eligible for allotnment.

In the statenment. made on behalf of the hutnent
dwel | ers, Shri Dushyanant Dave has stated that the aforesaid
units as situated at a far away place and direction to
vacate the pavenents and occupation of the prem ses thereat
woul d deprive the respondents of their livelihood. A further
affidavit was filed on behalf of the Corporation wherein it

is stated that all infrastructural facilities are avail able
at the respective places. They are fully devel oped areas
with all basic anenities. They are at a distance of about 8

kns. from the city. Near about those places are nmany
factories and other comercial organisations where the
respondent - encroachers can find out their livelihood by
working in the factories. Public transport is also available
there. It was also stated that Vinzol, Vivekanand Nagar and

Lanbha are devel oped areas and, therefore, it is easy to
find out work in the vicinity of those areas. About 15, 000
persons are at present living in each of the three Schenes
with all basic amenities. Shri Dave has given suggestions

and submitted that the Corporation should be directed to
evolve the schene under Section 284 [i] of the Act to
di scharge the constitutional obligations and to provi de near
about the place in Rakhial Road so that the respondents
would work in the neighborhood and would eke out @ their
livelihood. To this it was stated by the appellants that the
open | ands avail able near Rakhial Road were earmarked for
the school, park/public anenities and there is no vacant
land in the nearby place.

Shri Dave further suggested that the Corporation would
relax their census of 1976 and adopt 1991 census and al
those who are residing in the city for at |least 10 years
prior to January 1, 1995 should be provided with built up
accommodation so that it would provide an alternative viable
right to residence. If the land belonging to the Corporation
is available, the sane could be inplenmented by constructing
the houses. |If it is not available, |ands could be acquired
and houses could be constructed and accommodati on provi ded
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internms of the directions given by this Court so that
paverent dwellers would have right to residence and the
pl anned construction could not affected. It was stated in
the additional affidavit of the respondents in this regard
that in 1991 they had identified 5 |lakhs slumdwellers or
paverment dwellers out of population of 29 lakhs and for
acquisition and construction of the houses, the budget
estimates would be Rs. 220 crores. The GCovernnent has
st opped gi vi ng assi stance to t he Cor poration for
construction of houses. This Court in SLP Nos. 47-51/96
titled Mha Guj arat Hawkers VWyapar Mahajans etc. V.
Ahrmedabad Munici pal Corporation had given directions to
regul ate hawki ng. The Corporation has regulated, in ternms of
the said order, the hawking business on the pavenents by
dwellers in the city of “Ahendabad within the specified areas
and identified sone as non-hawki ng zones in the Scheme which
is operated in the city of Ahendabad. No direction in
derogation thereof would be given permtting the pavenent
dwel l ers to convert the hutnents for comercial purpose. It
is also 'suggested that with the co-operation of the Non
Gover nmental Organi sations~ and financial participation of
the slum dwellers and -industrialists the Corporation has
i ntroduced Sl um Networking Project. Under the schene, they
have provi ded 35,000 built up individual toilets in the slum
areas. Subsidy conponent to the hutment dwellers has been
raised to 90 percent w.e.f. April 1, 1996.

As per the schene, the following are the benefits
provided in the slumareas for the hutnment dwellers :

"i) House-to-house water supply;

ii) House-to-house drai nage

connecti on;

iii) Full paverent of internal

street;

iv) Individual toilet;

v) Provision of stormwater drain;

Vi) Solid wast e managemnent

servi ces;

vii) Street light, etc.

Besi des the physical services, a

package of community devel opnent

services, a package of comunity

devel opnent services of al so

of fered which includes :

i) Primary education;

ii) Primary health care

iii) Income generating activities

etc.

This project is estimated to cost

Rs. 326 crores. A photocopy of the

sai d Project Report dated July 1995

and prepared by H Pari kh Consul ting

Engi neers . ...

The aforesaid benefits of t he

Project are proposed to be extended

to all the sluns except those

situated on land s which are

required for public purpose by the

Corporation. Wth a view to provide

these services in the slums and

chaw s situated on private |ands,

an anendnent has al so been proposed

to the State Government in the BPMC

Act to enable the Corporations to

provide all essential services in

the slums situated on the private
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| ands wit hout prejudice to the
right, title and interest of the
owner  of the land and without
affecting their rights to renove
such hutnents by follow ng due
process of law. This anmendnment is
considered necessary to nmaintain
health and sanitation in the sluns
situated on private lands and for
improving the quality of life of
the slum dwellers till they exist
on the private lands. This project
havi ng partnership ‘concept of slum
dwellers is nowin the process of
i mpl ementation. Efforts . are being
made to give priority to the
unserved/ undeserved ar eas under the

Project. |t i s believed that
through this project, _a | ar ge
nunmberof slumdwellers wll be in
a position to avai | of t he
essential services at the place
they are situated and i mprove
beyond the present ~neans of the
Cor por ati on to provi de
rehabilitation to every sl um

dwel l er by provi di ng alternate
acconmmodat i on

However, this ‘is not to say that
the Cor por ati on has permtted
section 261[1] to remain on the
statute book only. 9754 houses have
been duly constructed by the
Cor poration under t he Sl um
Cl earance Schene for acconmpdation
slumdwellers and allotted tothem
and anot her 2220 houses have been
constructed under the HUDCO Schene
for economically weaker sections
and low income group people and
al | otted. Besi des this, the
Cor por ati ons has al so
infrastructure to 315 hut ment
dwel |l ers under the site and service
schene and the flood af fected

hut nent dwel | ers under t he
I nt egrated Ur ban Devel opnent
Pr ogr amme.

So far 733 hutnments which existed
prior to My 1976 [cut of date]
have been shifted from their
earlier location in the interest of

public and all of them have been
gi ven alternate sit by the
Muni ci pal Cor por ati on whi ch

i ncl udes 709 pavemnent dwel | i ng

famlies also. This protection is

not available to those who have

cone up after 1-5-1976 [cut off

date]."

The Corporation has been further subsidising 80% cost
of construction of individual latrines by slumdwellers and
under this scheme over 35,000 individual toilets have been
built up in the slums and chaw s in past few years and this
subsi dy conmponent has been further raised to 90% wth
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effect from Ist April, 1996. As per the Governnent’'s
resol ution dated My 30,1987 State Level and District/City
| evel officers are nominated to nonitor the working of the
schene.

In view of the above factual background, the question
that arises is; whether there is conpliance with the
directions issued by this Court referred to herei nbefore and
whet her any further nodulation is need in that behal f?

Empirical study of urban and rural population in India
di scl oses that due to lack of civic facilities and neans
of livelihood people from rural areas constantly keep
mgrating to the wurban areas resulting in mushroom growth
of slums and encroachnent. of the pavenents/footpaths etc.
Every Municipal Corporation has statutory obligation to
provide free flow of traffic and pedestrians right to pass
and re-pass freely and safely; as its conconitance, the
Cor por ati on/ Muni ci pality have statutory duty to have the
encroachments renoved.. It would, therefore, be inexpedi ent
to give any direction not to renmpbve, or to allow the
encroachnment on the pavenents or  footpaths which is a
constant source of unhygienic -ecology, traffic hazards and
ri sk prone to lives of the pedestrians. It would,
therefore, be necessary to permt the Corporation to
exercise the statutory powers to prevent encroachnent of the
paverent s/ foot paths and to prevent construction thereon. As
held earlier, the Corporation should always be vigilant and
shoul d not allow encroachnments of the pavenents and foot
paths. As soon as they notice any encroachrments they shoul d
forthwith take steps to have them renmoved and would not
allowed themto settle down for a long tine. It is stated in
their affidavit that they are giving 21 days notice before
taking action for ejectment of the encroachers. That
procedure, in our view, is a fair procedure and, therefore,
the right to hearing before taking action for ejectnent is
not necessary in the fact-situation. But the Commi ssioner
shoul d ensure that everyone 1is served and if it 'is not
possible for reasons to be recorded in the file, through
fixture of the notice on the hutnent, duly attested by two
i ndependent panchas. This procedure would avoid-the dispute
that they were not give opportunity; further prolongation of
the encroachnment and hazard to the traffic and safety of the
pedestri ans.

In the additional affidavit of the appellant -
Corporation, it rai sed and addressed four i mpor tant
guestions of constitutional dinensions. The first question
raised was to prevent the constant influx of the rura
people to the urban areas and consequential growth of sluns
and encroachnents; the second one relates to the need for
preservation of the public property like road nargin
street, place of public resorts Iike parks etc. to nmmintain
ecol ogi cal bal ance, sanitation and safety of pedestrians;
the third question relates to lack of resources 'in the
budgetary provisions to construct and allot houses for the
poor and mgrants of urban area; and the fourth one relates
to interference by the courts protecting the encroachers.
These guestions bear vital dinmensions which need carefu
exam nati on and answers.

As regards the first question, it is axiomatic that

India lives in villages. The traditional source of
enpl oyment or avocation to the rural people generally is
the agriculture. It is rather unfortunate that even after

hal f the century fromdate of independence, no constructive
pl anni ng has been inplenented to aneliorate the conditions
of the rural people by providing regular source of
livelihood or infrastructural facilities like health,
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education, sanitation etc. It wuld be for the Union of
India, all the State Covernments and t he Pl anni ng
Conmi ssi on, which are Constitutional functionaries, to
evol ve such policies and schenmes as are necessary to provide
conti nuous nmeans of enploynment in the rural area so that in
the |ean period, after agricultural operations, the
agricultural |abour or the rural poor would fall back upon
those services to eke out their livelihood. The m ddle class
and upper middle class people in the rural areas, due

tol ack of educational and rmedi cal facilities, migrate to
the nearby wurban areas resulting in constant increase in
urban popul ati on. Once infrastructural facilities are

provi ded by proper planning and execution, necessarily the
urge to mgrate to the urban areas would no | onger conpel
the rural people for their transplantation in the urban
areas. It would, therefore, —be for the executive to evolve
the schenes and have theminplenented in letter and spirit.
Article 19(e) of  the Constitution provides to al
citizens fundanmental rights to travel, settle down and
reside in —any part of the Bharat and none have right to
prevent their —settlenent. Any attenpt in that behalf would
be unconstitutional. The Preanble of the Constitution
assures integrity of the nation, fraternity anong the people
and dignity of the person to nmake India an integrated and
united Bharat in a socialist secular denbcratic republic.
The policy or principle should be such that everyone should
have the opportunity to migrate and settle down in any part
of Bharat where opportunity for enploynment or better living
conditions are avail able and, therefore, it would be
unconstitutional and inpermssible to prevent the persons
frommgrating and settling at places where they find their
l'ivelihood and neans of avocation. It is to renmenber that
the Preanble is the arch of the Constitution which accords
to every citizen of India socio-econonmic and politica
justice, liberties, equality of opportunity and of status,
fraternity, dignity of person in an integrated Bharat. The
fundanental right sand the directive principles 'and the
Preanmbl e being trinity of the Constitution, the right to
residence and to settle in any part of the country is
assured to every citizen. In a secul ar socialist denocratic
republic of Bharat hierarchical caste structure, antagonism
towards diverse religious belief and faith-and dial ectica
di fference would be snoothened and the people would be
integrated with dignity of person only when social and
econom ¢ denocracy is established under rule of law. The
di fference due to cast, sect or religion pose grave threat
to affinity, equality and fraternity. Social denocracy neans
away of life wth dignity of person as a normal socia
intercourse with liberty, equality and fraternity. The
econom ¢ denocracy inplicit initself that the inequalities
inincome and inequalities in opportunities and status
shoul d be m nim sed and as far as possible marginalised. The
right to life enshrined under Article 21 has ' been
interpreted by this Court to include nmeaningful right to
life and not nerely aninal existence as elaborated in
several judgments of this Court including Hawkers case, d ga
Tellies case and the latest Chaneli Singh's case and host of
ot her decisions which need no reiteration. Suffice it to
state that right to life would include right to live with
human dignity. As held earlier, right to residence is one of
the m ni mal human rights as fundanmental right. Due to want
of facilities and opportunities, the right to residence and
settlenent is an illusion to the rural and urban poor
Article 38,39 and 46 nandate the State, as its minimse
inequalities in inconme and in opportunities and status. It
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positively charges the State to distribute its largess to
the weaker sections of the society envisaged in Article 46
to nake socio-econonmic justice a reality, neaningful and
fruitful so as to make the life worth living with dignity of
person and equality of status and to constantly inprove
excel | ence.

The G am Panchayats, t he Zilla Par i shads and
nmunicipalities are local bodies. Parts IX and I XA of the
Constitution have brought, through Articles 243 to 243ZG
the Panchayat s, Zilla Parishads and municipalities as
constitutional instrunentalities to elongate the socio-
econom c and political denmocracy wunder the rule of |aw
Article 2436 and 243W enjoin preparation of plans for
econom ¢ devel opnent and social justice. The State, i.e.
the Union of India and the State Government and the |oca
bodi es constitute an integral. executive to inplenent the
directive principle contained in Part 1V through planed
devel opnent under the rule of | aw. The appel | ant -

Cor poration, therefore, has Constitutional duty and
authority to inplenment the directives contained in Articles
38, 39 and 46 and all cognate  all the citizens as
meani ngful . It woul d,” therefore, be the duty of the

appellant to enforce the schemes in a planned manner by
annual budgets to provide right to residence to the poor

As regards the question of budgeting, it is true that
Courts cannot give direction to inplenent the schene with a
particul ar budget @ as it being the executive function of the
| ocal bodies and the State to evol ve their annual budget. As
an integral passing annual budget, they shoul d al so earmark
i mpl enent ati on of socio-economc justice to the. poor. The
State and consequently the Jlocal authorities, are charged
with the Constitutional duty to provide the weaker sections,
in particular the Schedul ed Castes and Schedul ed Tribes with
soci o-economi ¢ and political injustice and to prevent their
expl oi tation and to prevent themfrominjustice. The Union
of India have evolved Indira Avas Yojna Schene excl usively
to provide housing accombpdation to the Schedul ed Castes and
Schedul ed Tribes and separate ‘annual budgets are / being
allotted in that behal f by the Parliament and the
appropriate Legislatures in allied matters, In that behalf,
in inplenentation of the housing schene evolved for them
the budgetary allocation should exclusively be spent for
themand should not be diverted to any other projects or
simlar schemes neant for others. The Planning Conm ssion
has evolved the principle of allotnment ~of a specified
percentage for the overall devel opnents of the Schedul ed
Castes and Scheduled Tribes. As a facet of it, the annua
budget including by the Parlianent. Simlarly for other
schenes covered by the State budgets. Therefore, when the
State, nanely, Union of India or the appropriate /State
Covernment or the local bodies inplenent these schenes for
housi ng acconmodati on of the Schedul ed Castes and Schedul ed
Tri bes or any other schenmes, they should, in conpliance with
mandates of Articles 46, 39 and 38, annually provide housing
accomopdation to themwth in the allocated budget —and
effectively and sincerely inplenent them using t he
all ocations for the respective schenes so that the right to
residence to themwould become a reality and neani ngful and
the budget allocation should not either be diverted or used
for any other schene meant for other weaker sections of the
society. Any acts in violation thereof or diversion of
allocated funds, misuse or misutilisation, would be in
negation of constitutional obj ectives def eati ng and
deflecting the goal envisioned in the Preanble of the
Constitution. The executive forfeits the faith and trust
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reposed in it by Article 261 of the Constitution

Simlarly separate budget would also be allocated to
ot her weaker sections of the society and the backward
classes to further their socio-econonm c advancenent. As a
facet thereof, housing accomodation also would be evol ved
and fromthat respective budget allocation the anbunt needed
for housing accommpdation for them should al so be earnarked
separately and i npl enented as an on-going process of
providing facilities and opportunities including housing
accommodation to the rural or urban poor and other backward
cl asses of people.

It is common know edge that when Government allows
| argess to the poor, by pressures or surreptitious neans or
in the Ilanguage of the appellant-Corporation "the slum
| ords" exert pressures-on the vulnerable sections of the
society to vacate their place of occupation and shift for
settlenent to other vacant |ands belonging to the State or
muni ci palities or private properties by encroachment. The
Schedul ed Castes and Schedul ed Tribes who are settled in the
al l otted Governnent properties/houses/plots of lands are
conpel l ed-or driven by pressures to |eave the places to
settle at some other place. This would have deleterious
effect on the integration and social cohesion and public
resources are wasted and the constitutional objectives
defeated. It would, therefore, be of necessity that the
policy of the Governnment in executing the policies of
provi di ng housing  acconmmpdation either to the rural poor or
the urban poor, should be such that the lands allotted or
houses constructed/plots allotted be in such a manner that
all the sections of the society, Schedules Castes,
Schedul ed Tribes, Backward C asses and other poor are
i ntegrated as cohesive social structure. The expendi ture
should be net from the respective budgetary provisions
allotted to their housing schenes in the respective
proportion be wutilised. Al —of themwould, therefore, live
in one locality in an integrated social group so that socia
harnmony, integrity, fraternity and amty would be fostered,
religious and caste distinction would no |onger remain a
barrier for harnonised social intercourse and integration
The facts in this case do disclose that out” of 29
encroachers who have constructed the houses on pavenents, 19
of them have left the places, obviously due to -such
pressures and interests of rest have cone into existence by
way of purchase. When such persons part with possession in
any manner known to law, the alienation  or transfer is
opposed to the Constitutional objectives and public policy.
Therefore, such transfers are void ab initio conferring no
right, title or interest therein. In some of the State | aw
has al ready been nmade in that behalf declaring  such
transfers as void with power to resune the property and
allot the same to other needy people from these  schene.
QO her States should also followthe suit and if necessary
the Parliament may nmake conprehensive law in this behalf. It
would take care of the third question raised by the
appel lant. The Union Law Conmm ssion would examne this
guesti on.

Encroachnent of public property undoubtedly obstructs
and upsets planned devel opnent, echology and sanitation
Public property needs to be preserved and protected. It is
but the duty of the State and local bodies to ensure the
sanme. This would answer the second question. As regards the

fourth question, it is toreiterate that judicial reviewis
the basic structure of the Constitution. Every citizen has a
fundanental right to redress the perceived legal injury

through judicial process. The encroachers are no exceptions
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to that Constitutional right to judicial redressal. The
Constitutional Court, therefore, has a Constitutional duty
as sentinel qui vive to enforce the right of a citizen when
the he approaches the Court for perceived 1legal injury,
provi ded he establishes that he has a right to remedy. When
an encroacher approaches the Court, the Court is required
to exam ne whether the encroacher had any right and to what
extent he would be given protection and relief. 1In that
behal f, it is the salutary duty of the State or the loca
bodi es or any instrunentality to assist the Court by placing
necessary fact ual position and | egal setting f or
adj udi cation and for granting/refusing relief appropriate to
the situation. Therefore, the nmere fact that the encroachers
have approached the Court would be no ground to disniss
their cases. The contention  of the appellant-Corporation
that the intervention of the Court would aid inpetus to the
encroachers to abuse the judicial process is untenable. As
hel d earlier, if the appellant-Corporation or any |ocal body
or the State acts wth vigilance and prevents encroachnent
i medi ately, the need to followthe procedure enshrined as
a inbuilt - fair procedure ~would be -obviated. But if they
allow the encroachers to remain in settled possession
sufficiently for long tine;, which would be a fact to be
established in an appropriate case, necessarily suitable
procedure would be required to be adopted to neet the fact
situation and that, therefore, it wuld be for the
respondent concerned and al so for ~the  petitioner to
establish the respective clainms and it is for the Court to
consider as to what would be the appropriate procedure
required to be adopted in the given facts and
ci rcunst ances.

It is true that in all cases it may not be necessary,
as a condition for ejectnment of the encroacher, ‘that he
shoul d be provided with an alternative accommodation at the
expense of the State which if given due credence, is likely
to result in abuse of the judicial process. But no absol ute
principle of wuniversal application would be laid/in this
behal f. Each case is required to be exam ned on'the given
set of facts and appropriate to the facts of ~the case.
Normal Iy, the Court suitable to the facts of the case.
Normal ly, the Court may not, as a rule, directs that the
encroacher shoul d be provi ded with an alternative
accommodati on before ejectnment when they encroached public
properties, but, as stated earlier, each case required
exam nation and suitable direction appropriate to the facts
requires mnodul ation. Considered from this perspective, the
appr ehensi ons of the appellant is wthout force.

As regards the direction given by the Hgh Court to
provi de acconmpdation as a condition to renove the
encroachnent, as held earlier, si nce t he Muni ci pa
Corporation has a constitutional and tatutory -duty to
provi de neans for settlenment and residence by allotting the
surplus land wunder the Uban Land Ceiling Act and if
necessary by acquiring the land and providi ng house sites or
tenenents, as the case nmmy be, according to the schene
fornmulated by the Corporation, the financial condition of
the Corporation nay also be kept in view but that woul d not
be a constraint on the Corporation to avoid its duty of
providing residence/plot to the urban weaker sections. It
woul d, therefore, be the duty of the Corporation to evol ve
the schenes. 1In the |Ilight of the schenes now in operation,
we are of view that opportunity should be given to the 10
naned petitioner encroachers to opt for any one of the three
schemes and the named two persons who are carrying on
commercial activities should imrediately stop the sane. If
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they intend to have any commercial activity or hawking, it
shoul d be availed of as per directions already issued by
this Court in the aforesaid judgnment and no further
nodi fication or any directions contra thereto need to be
i ssued. Qut of these 10 persons, if they are eligible within
the terms of the schemes and would satisfy the incone
criterion, they would be given allotnent of the sites or the
tenenents, as the case may be, according to their option. In
case they do not opt for any of the schenes, 21 days notice
woul d be served on them and other encroachers and they my
be ejected fromthe present encroachments. As regards ot her
persons who have becone encroachers by the way of purchase
either from the original  encroachers or encroached pending
wit petition/appeal in this Court, they are not entitled to
the benefits given to the 10 encroachers. As regards those
who are eligible according to the guidelines in the schenes

and also fulfill the inconme criterion, it may be open to the
Corporation to extend the sanme benefits in either of the
three schenmes,” if they so desire. It is, however, nade it

clear that we are not giving any specific direction in this
behal f lest it would amount to encouraging the people to
abuse the judicial process to avail of such remedy by
encroachi ng public property:

Accordingly, the appeal is allowed. The order of the

H gh Court is nodified as indicated above. The wit
petitions st and di sposed of accordingly. In t he
circunst ances of the case, however, there will be no order

as to costs.




