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ACT:
I ndustrial Dispute-Revision of dearness all owance-Gratuity-
Age of superannuation-Principle for.

HEADNOTE:
In 1954 the Bengal Chemi cal and Pharnaceutical W rks Ltd.
entered into an agreenent with its workmen about ~dearness
al l owance. |In 1957 dearness all owance was agai nfixed by an
award of the Fifth Industrial Tribunal, Bengal on the basis
of the <cost of living index in May 1957 which~ stood at
400.6. The conpany as well as the workmen ’appeal ed agai nst
the said award to this Court. The conpany’s appeal was
di smssed and the worknmen did not press their appeal. O
January 6, 1962 there was a fresh settlenment between the
conpany and the worknmen whereby dearness allowance was
raised by Rs. 3. On a fresh industrial dispute arising in
May 1962 the State CGovernnent made a reference to the
Industrial Tribunal which gave its award on January 14,
1965. In respect of dearness all owance the award provided a
sliding sale for an increase or decrease of Re. 1/- for rise
or fall of five points in the cost of living index, with
retrospective operation from Novenber 5, 1963 i.e. the date
when the reference was nade. It further made certain
nodifications in the conpany’s gratuity schenme and raised
the age of superannuation from55 years to 58. The conpany
as well as the worknen appealed to. this Court against the
Tri bunal’ s award.

HELD: (1) (i) The followi ng broad principles relating to
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fixation of dearness allowance enmerge from the earlier
decisions of this Court: 1. Full neutralisation is not
normal |y given, except to the very |lowest class of
enpl oyees, 2. The purpose of dearness allowance being to
neutralise a portion of the increase in the cost of 1iving,
it should ordinarily be on a sliding scale and provide for
an increase in the rise in the cost of living and decrease
on a fall in the cost of living. 3. The basis of fixation of
wages and dearness allowance is industry-cumregion. 4.
Enpl oyees getting the sanme wages should get the sane
dearness all owance, irrespective of whether they are working
as clerks or nmenbers of subordinate staff or factory
wor kren. 5. The additional financial burden which a
revision of wage structure or dearness allowance would
i mpose wupon an enployer, and his ability to bear such
burden, are very naterial and relevant factors to be taken
into account. [123 B-F

Clerks ~of Calcutta Trammvays v. Cal cutta Trammays Co. Ltd.
[1956]  S.C. R~ 772, 779, The Hy ndustan Tines Ltd. New Delh

v. Their Worknen, [1964] 1 S.C.R 234, Geaves Cotton &
Co. v. Their~ Wrknen [1964] 5 S.C R 362, French Motor
Car Co. Ltd. v. Workmen,. [1963] Supp. 2 S CR 16,
Ahrmedabad M1l Owners’ Association v, The Textile Labour
Associ ation, [1966] ‘1 S.C R 382 and Kamani Metals & Alloys
Ltd. v. Their Worknen, [1967] 2. S.C.R 463, referred to.

Having regard to the above principles, in the present
case, the Tribunal had nmade a substantially correct approach
in considering the claimfor revision of dearness allowance.
[123 E-F]

114

(ii) The Tribunal —rightly held that cl. 10 of the
settlenent of January 6, 1962 providing that the union was
not entitled to ask for a revision of dearness allowance
before the expiry of three years, was not a bar for
entertainnent of the claim Its decision that in view of
the rise in the cost of living a revision of the dearness
al | owance shoul d be nade was perfectly correct. [123 G H]

(iii) The Tribunal was also justified in rejecting the
contention of the’ union that the revision of the dearness
al | owance must be made de novo, ignoring the previous award
of the Fifth Industrial Tribunal. 1[It could not  be |ost
sight of that the said award had been challenged in this
Court and the appeals filed by the conpany 'as well as the
wor knmen were dismissed. [124 A-B]

Remi ngton Rand of India v. Its Wrknmen, [1962] | L.L.J.
287 di sti ngui shed.

(iv) The additional financial burden that would be
thrown on the conpany by reason of the revision of dearness
al | owance was a very material and relevant factor to be
taken into account but the contention of the conpany in this
respect could not be considered in the absence of a plea in
its witten statenent to the effect that it would 'not be
able to bear the burden. [124 F-Q

(v) I'n view of the Hi ndustan Mdtors Case it coul d not be
said that the Tribunal had comitted "any error in accepting
the claimof the union for increase or decrease of Re. 1/-
for every rise or fail of five points in the cost of |I|iving
i ndex. [125 B-(]

Wor kmen of  Hi ndust han Mdtors V. H ndusthan Mbtors
[1962] 11 L.L.J. 352, followed.

(vi) The Tribunal was in error in holding that the cost
of living index for January 1962 which was 402 was the basis
of the settlenent of January 6, 1962. On the facts of the
case the settlenent nmust be taken to have been based on the
i ndex for Novenmber 1961 which was 421. [126 A-(C
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(vii) Fromthe decisions of the Court it is seen that
this Court has declined to interfere with an "award having
effect from either the date of demand, or the, date of
reference or even a date earlier than the date of reference
but after the date of demand. The direction given by the
Tribunal in the present ease giving effect to its award from
the date of reference, squarely cane within the decision of
this Court in the Hi ndustan Tinmes Case. 1127 E-F]

The Hindustan Tinmes Ltd. New Delhi v. Their Wrknen
[1964] 1 S.C.R 234, Karoant Metals & Aloys Ltd. V.
Thei r Wor kmen, [1967] 2 S.C.R 463 and Hydro (Engineers)
Pvt. Ltd. v. The Worknen, [1969] 1 S.C R 156 referred to.

(2) There was no inproper exercise of discretion by
the. Tribunal in nmaking nodifications in the conpany’s
gratuity schene, 'and there was no ground for interfering
with its directions in this regard. [128

Managenent of ‘Wenger & Co.~v. Wrknen, [1963] Supp. 2
S.C. R 862, applied.

(3) I'n fixing the age of  superannuation the nost
i nportant factor that has to be taken into consideration is
the trend in a particular case. Applying this test the
fixation of the age of superannuation of 58 years was
justified. [129 G

Jessop’s case,  [1964] 1 L.L.J. 451 and WManagenent of
M S. Burmah Shell G| Storage and Distributing Co. Ltd. V.
Its Worknen, C. A No. -44/68 dated 1-5-68, applied.

115

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 660 and 811
of 1966.

Appeal s by special |eave fromthe award dated January
14, 1965 of the Industrial Tribunal, West Bengal in Case No.
VI 11260 of 1963.

H R Gokhal e, B.P. Maheshwari and N.M Shetye, for the
appellant (in C. A No. 660 of 1966) and respondent No. 1 (in
C. A No. 811 of 1966).

D.L. Sen Gupta, Janardan Sharma and S. K. Nandy, for the
appellants in (C. A No. 811 of 1966) and respondent No. 1
(in CA No. 660 of 1966).

A. S R Chari and D.N. Miukherjee, for respondent No. 2 (in
both the appeal s).
The Judgnent of the Court was delivered by

Vai di al i ngam J. In these two appeals, by ~ speci a
| eave, the conpany and the worknen’s Union attack the award
of the Industrial Tribunal, Wst Bengal, dated January. 14,
1965, in so far as it is against each of them The
CGovernment of West Bengal, by its order dated Novenber 5,
1963, referred for adjudication six issues, viz.:

"1. Revision of dearness allowance.

2. Revision of the schene of gratuity.

3. Age of superannuation

4. Leave and holi days.

5. Canteen facilities; and

6. Shift allowance for supervisors.
In both these appeals we are concerned only wth issues
nos. 1 to 3. Wth regard to dearness allowance, the
Tribunal had directed that it should stand revised from
Novermber 1963. It provided a sliding scale for an increase

or decrease of Re. 1/- for rise or fall of five points in
the cost of living index, with retrospective operation from
Novenber 1963. It further directed that the dearness
al  owance payabl e for each nmonth from Novenmber 1963 shall be
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recal culated on that basis and additional amounts due to
wor knmen should be paid in two nonthly instalments after the
date of publication of the award. There was a further
direction to the effect that the dearness all owance for any
particul ar month shall be cal cul ated on the basis of average
cost of living index for three i medi ately precedi ng nonths.

Regar di ng gratuity, t he Tri bunal ef fected certain
nodi fications to the then existing schene of gratuity, under
rules 1, 2 and 3. The Tribunal increased the maxi num
gratuity payable to 15 nonths
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salary, but deleted the provision contained in the schene
that the maxi mum should not exceed Rs. 4,000/-. In rule 2,
it further directed the deletion of the qualifying period of
10 years continuous and approved service. It also nodified

the provisions of r. 3 by providing for payment of gratuity
| ess any financial 1o0ss that has been caused to the enpl oyer
as a result of msconduct which necessitated the term nation
of service. It further provided that in case of a workman
| eavi ng service w thout notice or term nating his enpl oynent
wi thout the perm ssion of the conpany, in order to enable
him to get gratuity he should have put in service of ten
conpleted years or nore. The Tribunal increased t he
exi sting age of superannuation from55 years to 58 years.
The Union, in/its appeal C A No. 811 of 1966, attacks
the award in respect of all the above matters; but so, far
as the conmpany’'s appeal C. A No. 660 of 1966 is concerned,
though it has chal llenged the award, again, in respect of al
the above matters to the extent to which they are against
it, this Court has granted special |eave, by its order dated
April 28, 1965, only on the question of dearness allowance.
Before we proceed to deal with the contentions " of the
parties regarding the award in question, we can straight
away dispose of two applications filed by the conpany.
CMP. No. 329 of 1967 has been filed by the conpany for
| eave to. urge additional grounds in the appeal. By this
application the appellant seeks perm ssion to rai se
contentions regarding certain nodifications effected by the
Tribunal in the gratuity schene. That s, substantially,
the conpany attenpts to reopen the linmited |leave given by
this Court on April 28, 1965. The company has also filed
C.MP. 2860 of 1968 referring therein to certain subsequent
proceedings and requesting this Court to take them into
consideration in considering the question of dear ness
al l owance. Both these applications are opposed by the Union
and we see no reason to grant the requests contained in each
of them These two applications are accordi ngly disn ssed.
We shall first take wup the question of dear ness
al l owance. Wile, on the one hand, the appellant wants a
substantial reduction in the dearness all owance granted by
the Tribunal, the Union, in its appeal, seeks a substantia
i ncrease in the dearness all owance granted by the award. W
have already indicated the decision of the Tribunal in this
regard.
Before we actually deal with the contentions of M. Gokhale,
| earned counsel for the conpany, and M. Chari and M. Sen
Gupta, who followed him for the Union, it is necessary to

refer to certain previous awards, as well as agreenents,
with reference

117

to dearness allowance. Though there have been certain

awards prior to 1954, it is enough if we state the history,
beginning from the agreenent between the conpany and the
Union, entered into on Septenber 15, 1954. Under clause 11
of this agreenent it was provided that the then existing
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rate of dearness all owance would prevail, unless there was a
substantial change in the working class cost of [living
i ndex, in which case the rate would be suitably adjusted.
There is no controversy that the rate of dearness all owance,
whi ch was continued under this agreement, was Rs. 30/- .per
nont h.

The issue relating to dearness allowance was referred,
by the State of Wst Bengal, to Shri G Palit, the Fifth

Industrial Tribunal, Wst Bengal. It is necessary to refer
in sone detail to the award of Shri Palit, dated August 26,
1957, because the Industrial Tribunal, in the present case,
has not chosen to go behind the said award. Shri  Palit

found that after the agreenent of Septenber 15, 1954, there
had been a substantial increase in the cost of living index
justifying the grant of "an i ncreased dearness all owance, as
contenplated wunder cl. 11 of the agreenent. According to
him in August 1954 the working class cost of living index
stood at 344.1 and in-August 1955 it came down to 338.4; it
again went up-to 391.4 in August 1956. Shri Palit has also
stated that in May 1957 the cost of living index reached
400. 6 points. —Accordingly he has noted that there has been
a rise of 56 points, from344.1 in August 1954 to 400.6 in
May 1957 and that the said increase justifies a revision of
the original rate of dearness allowance. In considering the
guantum of increase in dearness allowance that should be
awar ded, Shri Palit has again taken note of the fact that at
344 points in Septenmber 1954, at the tinme when the agreenent
was entered into, the dearness allowance was Rs. 30 per
nmonth, and that there is no dearness allowance up to 180
points of the cost of living index. According to. him the
dearness all owance of Rs. 30 per nonth, in September 1954,
represented the dearness all owance for the points in_ excess
of 180 points, viz., for 164 points and that this  roughly
worked out at Re. 1/- dearness allowance for every 51/2
poi nt s. On this basis Shri Palit held that to cover 56
points’ rise (400 m nus 344), the dearness all owance, which
could be legitimtely clainmed by the Union, would be Rs.
10/- odd, as it in fact appears to have been cl ai ned. But ,
as nornally only 75% nneutralisation.is granted and in view
of the fact that the conmpany, which was a chemical industry,
was also in a tight corner, he held that full neutralisation
shoul d not be granted. On this reasoning Shri—Palit allowed
Rs. 7/- as increase in dearness allowance on the pay  scale
up to Rs. 50/- and increased dearness all owance of Rs. 5/-,

thereafter, for the next Rs. 50/in the pay scale. In" view
of the fact that the company had
118

al ready all owed an increase of dearness allowance of Rs. 2/-
, Shri Palit directed that the increase of dear ness
al | owance, as ordered by him shoul d be adjusted agai nst the
amount al ready paid by the conpany.

Both the conmpany and the Union appealed to this | Court
against this award of Shri Palit. The decision of  this
Court is reported as Bengal Chem cal & Pharnmaceutical Wrks
Ltd., Calcutta v. Their Wrknmen(l). Referring to the
agreenent dated Septenber 15, 1954, this Court. observed
that the rate of dearness allowance., continued under that
agreement, was accepted by the parties as reasonable on the
date of the agreenent till there was a substantial change in
the working class cost of living index. This Court further
stated that the findings given by Shri Palit were on facts
and no permssible ground had been shown for interference
with it in an appeal by special |eave. The award of Shri
Palit was confirmed by this Court and the company’s appea
was dismssed with costs. The Union did not press its
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appeal and that too. was dism ssed with costs.

On January 6, 1962 there was again a nenorandum of
settl enent between the conpany and the Uni on, and under cl
6 it was provided that the then existing slab of dearness
allowance in relation to. the basic pay of the enployees
woul d be increased by Rs. 3/- and that the increase was to
have effect from November 1, 1961. The Uni on nade a demand
on My 21, 1962, for revision of the dearness allowance,

schene of gratuity and the age of superannuation. It also.
presented its demands, on Septenmber 3, 1962, to the
Assi stant Labour Conmi ssioner, \Wst Bengal. Wth reference

to the revision of dearness allowance, the. demand of the
Uni on was t hat t here shoul d be hundr ed per cent
neutralisation. As conciliation failed, a reference was
made, by the State CGovernnent, on Novenber 5, 1963. W have
already indicated the nature of the directions given in the
award, in respect of dearness all owance.

The Tribunal, in the award in question, has, after
el aborately referring to the agreenent of Septenber 15, 1954
as well as the award of Shri Palit and the settlenment dated
January 6, 1962, rejected the contention of the conpany that
no, case had been made out for a revision of the dearness
al | onance. In this connection the: Tribunal referred to.
the chart, filed by the Union, regarding the cost of 1|iving
i ndex during the years 1961 to 1964 and has noted that the
correctness of the chart had not been disputed by the
conpany. It is of opinion that in January 1962, when the
settlenent was arrived at on January 6, 1962, the index
nunber was 402 and, after referring to the index numbers in
the various nonths between 1962 and 1964, it concluded that
there
(1) [1959] Supp. 2 S.C.R 136.
119
had been a substantial increase inthe cost of living  index
and hence a revision of the dearness allowance was

necessary. The Tribunal no doubt took the view that the
financial ability of the conpany to bear the additiona
burden, did not cone in for consideration because by cl. 10

of the settlenent dated January 6, 1962, the conmpany had
agreed to. a nodification of the dearness allowance if there
was a substantial change in the working class cost of living
i ndex.

Regarding the rate of variation that had to. be fixed,
the conpany appears to have pressed for the acceptance  of
the principle laid dowm by this. Court in The H ndustan
Tinmes Ltd., New Delhi v. Their Workmen(1l) providingfor the
linking of the dearness allowance with the cost ~of [living
i ndex. It also appears to have urged that the provision
made in the said decision regardi ng dearness al |l owance /that
it should be increased or decreased by Re. 1/- for a rise or
fall in the cost of living index by 10 points should be
adopted; that is, the appellant pressed that the variation
should be linked to a variation of 10 points. On the other
hand, the Union appears to. have pressed for the acceptance
of the nethod adopted by this Court in a case from West

Bengal in Wrkmen of Hindusthan Motors v. Hi ndust han
Motors(") viz. o.f providing a sliding scale of an increase
or decrease of Re. 1/- for arise or fall of -every five

points in the cost of living index.

The Tribunal has, after holding that it cannot go behind
the award of Shri Palit as the said award had been confirned
by this Court, accepted the Union's contention that there
shoul d be an increase or decrease of dearness all owance by
Re. 1/- for an increase or decrease of every 5 points in
the cost of living index. It has also held that the cost of
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living index at the tine when the agreenent of January 6,
1962 was entered into was 402 and the dearness all owance of
Rs. 3/- fixed under the said settlenent could be referred
only to the said figure of 402.

The Tribunal then considered the question as to from
what date the revision of dearness allowance should be given
effect to. Though the conpany contended that the award
shoul d becone operative only fromthe date when it was given
and the Union, on the. other hand, contended that it should
be given effect to fromthe date when the demand for
revision was made by it, the Tribunal ultimately held that
the increased dearness allowance granted by it should take
effect from the nonth when the reference was nmde by
Governnent, viz., Novenber 1963.

M. Cokhal e, |earned counsel for the conpany, has urged
that the linking of dearness allowance at the rate provided
in the
[1964] 1 S.C. R 234. (2) [21962] Il L.L.J.
352.

120

award is not justified as it departs fromthe past practice
evidenced by the various awards, as well as the agreenents
and settlenments, entered into by the parties. The Tribunal
counsel urges, has given no special reason to depart from
the nethod adopted on previous occasions According to the
| ear ned counsel, the dearness all owance, if ‘any, should have
been gi ven on an adhoc or |unp sum basi s as had been done on
prior occasions. M. Cokhale also urges that the financia
position, or capacity to bear the additional = burden, that
will be <cast on the conmpany by the grant of  increased
dear ness al |l owance, which has been held by decisions of this
Court to be a relevant factor to. be taken into account, has
not been considered at all by the Tribunal. In the
alternative, counsel wurges that even ~assuming that the
met hod of |inking, adopted by the Tribunal, was correct, a
very serious m stake has been conm tted by the Tribunal when
it has proceeded on the basis that the increase should be
granted on the basis that there has been a rise ‘over the
cost of living index of 402. According to M. Gokhale, the
evidence clearly shows that on the date of the settlenent,
viz. January 6, 1962, the cost of living index for January
1962 could not have been avail able and the parties  had
before themonly the cost of living index for the month of
Noverber 1961, which was 421 points and it is on that basis
that an increase of Rs. 3/- was fixed in the settlenent of
January 6, 1962. Therefore any dearness allowance that is
granted must have reference to a rise of the cost of [living
i ndex above 421 points. Counsel also attacks the direction
regarding effect being given to the award from Novenber
1963.

Wiile contesting the appeal of the company, M. Chaff,
and M. Sen Gupta, |earned counsel for the Unions concerned,
have urged that at no stage has the dearness all owance  been
fixed, in this ,conpany, on any scientific basis. According
to the learned counsel, the agreenent, entered into between
the parties, should not be taken as indicative of the fact
that conplete neutralisation has been effected in the matter
of fixing dearness allowance. According to them Shri Palit
has committed a fundanmental error in assuming that in the
1954 agreenent full neutralisation has been given. Counse
al so point out that the extent or degree of neutralisation
to be granted is not rigid and that though hundred per cent
neutralisation is not normally given, nevertheless in the
case of the |lowest paid enployees such neutralisation is
per m ssi bl e. Counsel also wurged that the Tribunal has
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conmitted a mstake in not accepting the claimof the Union
that the question of dearness allowance will have to be
considered entirely on the naterials placed before it.
wi t hout in any manner being influenced by the award of Shri
Palit. It is also, pointed out that even the appellant
wanted a sliding scale to be attached to the dearness
al | owance and provision made for the rate of dear-

121

ness all owance being liable to be increased or decreased by

Re. 1/- for arise or fall in the cost of living index by
every 10 points, as will be seen fromthe fact that it
pressed for the acceptance of the "principle laid down by
this Court in the Hi ndustan Tines Case(1l). It is further
urged that the Tribunal was justified in granting dearness
al l owance for an increase over the cost of living index

of 402, as that was the price .index in the nmonth of January
1962 when the settlement between the parties was effected.
In the appeal, by the Union, regardi ng dearness all owance,
M. Sen Gupta, |earned counsel, urges that there should have
been cent per cent neutralisation in the award of dearness
al  owance-and that there shoul d have been a conplete de novo
exam nation of the claimmde by the Union for revision of
dearness all owance, wi thout being influenced by the awar d
of Shri Palit. In‘this connection counsel refers to the
decision of this/Court in Rem ngton Rand of India v. |Its
Worknmen(2) where it / has been held that when a rise. in the
cost of living index has been established, the claimfor a
revi sion of dearness all owance cannot be rejected w thout
examining its nmerits solely onthe ground that. because a
provi sion has been made for adjustnment fromtinme to tinme, by
agreement of parties in a schene, that ~schenme ought to
remain in force for all tinme and cannot be reopened or re-
exam ned. Counsel further urges that in~any event, the
Tri bunal should have given effect to its award from My
1962, when the Union had nade the. demand for revision of
dear ness al | owance.

Before we deal wth the contentions of the |earned
counsel, it will be desirable to refer to a few decisions of
this Court |aying down the principles that have to be  borne
in mnd when a claimfor dearness allowance or revision of
dearness al l owance is consi dered.

In Aerks of Calcutta Tramways v. Cal cutta Trammays -~ Co.
Ltd.(3) it is observed

"W can now take it as settled that in
matters of the grant of dearness allowance
except to the very lowest class of manua
| abourers whose inconme is just sufficient to
keep body and soul together, it is inpolitic
and unwise to neutralise the entire rise in
the cost of living by dearness allowance.
More so in the case of the middle classes."

(1) [1964] 1 S.C R 234. (2) [1962] 1 L.L.J.
287.
(3) [1956] S.C.R 772, 779.
2Sup. C.1./69-9
122
In the H ndustan Tines Case(l) it is
stated at p. 247: "As was pointed out in
Workmen of  Hindusthan Motors v. Hindusthan
Motors (2), the whole purpose of dearness
al | owance being to neutralise a portion of the

increase in the cost of living, it should
ordinarily be on a sliding scale and provide
for an increase on rise in the cost of [living

and a decrease on a fall in the cost of
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living."

In Greaves Cotton & Co. v. Their W rknen(a), after
referring to the Hi ndusthan Mtors Case(2) and French Motor
Car Co.’'s Case(4), this Court laid down that the basis of
fixation of wages and dearness allowance is industry-cum
regi on and observed, at p. 368:

"The principle therefore which energes
from these two decisions is that in applying
the industry-cumregion formula for fixing
wage scal es the Tribunal should lay stress on
the industry part of the formula if there are
a large nunber of concerns in the same region
carrying on the same industry; in such a case
in order that production cost may not be
unequal _and there may be equal conpetition
wages shoul d generally be fixed on the basis
of t he conparabl e i ndustries, nanel vy,
i ndustries of the same kind. But where the
nunmber of industries of the same kind in a
particular region iSsnmall it is the region
part of the industry-cumregion fornula which
assunes i nportance particularly in the case of
clerical and subordinate staff, for, as
pointed out in the French Mtor Car Co’s
Case(4), there is not nuch difference in the
work of this class of enployees in different
i ndustries.’’

Again, ‘at p. 374, it is- stated:

"Ti me has now come when enpl oyees
getting same wages should get the same
dear ness al l owance irrespective of whether
they are working as clerks, —or nmenbers of
subordi nate staff or factory-worknen."

In Ahnedabad M1l owners Association v. The Textile
Labour Association(5) it has been enphasised that in trying
to recogni ze and give effect to thedemand for a fair wage,
i ncluding the paynent of dearness all owance to provide for
adequat e neutralisation, industrial adjudication nust always
take into account the problem of the additional burden which
such wage structure would inmpose upon the enpl oyer and ask
itself whether the enployer can reasonably be called upon to
bear such burden.

(1) [1964] 1 S.C.R 234, (2) [1962] 11 -L.L.J.
352.

(3) [1964] 5 S.C.R 362. (4) [1963] Supp. 2
S.C.R 16.

(5) [1966] | S.C.R 382.
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In Kamani Metals & Alloys Ltd. v. 'Their Wrknmen(l) it
has been noted that one-hundred per cent neutralisation is
not advisable as it will lead to inflation and “therefore
dearness allowance is often a little less than one-hundred
per cent neutralisation.

The follow ng principles broadly energe fromthe above
deci si ons:

1. Full neutralisation .is not normally
given, except to the very Ilowest class of
enpl oyees.

2. The purpose of dearness allowance
being to neutralise a portion of the increase
in the cost of living, it should ordinarily be
on a sliding scale and provide for an increase
on the rise in the cost of living and a
decrease on a fall in the cost of I|iving.

3. The basis of fixation of wages and
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dearness allowance is industry-cumregion.’

4. Enpl oyees getting the same wages
shoul d get the sane dearness al | owance,
irrespective of whether they are working as
clerks or nenbers of subordinate staff or
factory wor kman.

5. The additional financial bur den
which a revision of the wage structure or
dear ness al l owance would inpose upon an
enpl oyer, and his ability to bear such burden
are very material and relevant factors to be
taken into account.

Having due regard to the above principles, we are
satisfied, in the instant case, that the Tribunal has nade
substantially a correct approach in considering the claim
for revision of dearness allowance.

W are not inpressed with the contention of either the
conpany  or the Union that the Tribunal has committed an
error in the matter of revising the dearness all owance. The
conpany appears to have been nore intent upon pressing that
there has been no substantial increase in the cost of |iving
since the settlenent, dated January 6, 1962 and that, m any
event, the Union, n viewof cl. 10 of the settlenment, was
not entitled to ask for a division of " dearness allowance
before the expiry of three years. The Tribunal has referred
to the rise in the cost of living index after the date of
the settlenent of January 6, 1962, and it has also, in our
opinion, quite rightly held that cl. 10 of the settlenent is
no bar for entertaining the claim therefore, its decision
hat a revision of the dearness allowance should be made i S
perfectly correct.

(1) [1967] 2 S.C.R 463.
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The Tribunal is also. justified inrejecting the contention
of the Union that the revision of the dearness allowance
must be made de novo, ignoring the previous award of Shr

Palit. Though, normally, whenia claim for revision of
dearness allowance is nade and a rise in the cost of |Iliving
index has been established, such a claim has to be
considered on its nerits, as held by this Court “in the
Rem ngt on Rand Case(1), it cannot be lost sight of, in this
case, that the decision of Shri Palit was affirmed by this
Court and the appeals, filed by the conpany and the Union

were dism ssed on the ground that the agreement of 1954 was
reasonable ,and the findings of Shri Palit were all on
facts. In view of this, the Tribunal, in our view, was
perfectly justified in proceeding on the basis that the
award of Shri Palit should formthe basis for | considering
the nature of the revision of dearness allowance that ~ woul d
be permssible. We have already referred to the various
matters, adverted to by Shri Palit in his award. If really
the case of the Union was, as is now sought to be put before
us, that the dearness allowance on prior occasions had not
been fixed on any scientific basis and that Shri Pal i t
erred in proceeding on such an assunption with reference to
previ ous agreenents, the proper stage when these questions
shoul d have been canvassed was in the Union's appeal, before
this Court, against the award of Shri Palit. Having allowed
that appeal to be dism ssed as not pressed, it is no |onger
open to the Union to raise those contentions now. W are
therefore satisfied that the Tribunal’'s view that Shri
Palit’s awar d shoul d form the basi s for further
reconsi deration of the claim for revision of dearness
al | owance is correct.

The Tribunal has no doubt stated that the financia




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

ability of the conpany does not cone in for consideration

as the conpany agreed, by the settlement of January 6, 1962,
to pay increased dearness allowance if there was a
substantial change in the cost of living index. It is true
that the additional financial burden that will be thrown on
the conpany by reason of the revision of dearness allowance
is a very material and relevant factor to be taken into
account in such circunstances; but, in this case, we do. not
find in the witten statenent, filed by the conmpany, am plea
taken that if the claimof the Union, as made in its charte

of demands in respect of dearness allowance is accepted, it
will cast a very. heavy financial burden on the resources.
of the corn pany. In the absence of any such plea having

been taken, w consider it unnecessary to pursue this
contention of the appellan any further

There is the additional circunstance of the provision
for nmodification, as contained in the settlenment of January
1962
(1) [1962]) II.L.J. 287.
125
The appellant, so far as we can see, has not placed any
material before the Tribunal regarding the conpar abl e
industries in the region. As pointed out by the Union, the
conpany seens to have pressed for the grant of dearness
al l owance being liable to be increased or decreased by Re.
1/-, as was done by this. Court in the H ndusthan Ti nes Case
( 1). The Union appears to have pressed for an increase or
decrease of Re. 1/- in dearness allowance with a rise or

fall of every 5 points in the cost of living index. It s
therefore obvious that the appellant al so wanted linking of
Re. 1/- for every 10 points. It nust also be borne in mnd

that the alternative way, propounded by the Union, for grant
of dearness 'allowance has been rejected by the Tribunal
Under these circunstances, it cannot be stated that the
Tribunal has committed any error in accepting the claim of
the Union, supported as it was by the decision of this Court
in the Hi ndusthan Mdtors Case(2).

M. Gokhale next urged that the view of the  Tribuna
that the increase of Rs. 3/- as. dearness allowance, given
in the settlenment dated January 6, 1962, nust have been on
the basis that the index nunber was 402, was erroneous. The
settlenent was made on January 6, 1962, on which date the
i ndex nunber for January 1962 could not have been avail able
to the parties. The last nonth for which the index nunber
was avail able was for the nmonth of Novenber 1961 and it was
421. The index nunmber at the tinme when the award was given
by Shri Palit was about 400 and it was really for an
i ncrease of 21 points that Rs. 3/- as increnment was provided
in the settlenent. Though when the Tribunal gave the
present award the index nunber for January 1962 was  al r eady
avai l able, that figure could not have forned the “basis of
the settlenent, and it is inconceivable that for a rise of
only 2 points, i.e., from400 in 1957 to 402 in 1962, a rise
of Rs. 3/- in the dearness allowance would have been
provided for. Therefore the increase or decrease provided
for by the Tribunal nust really relate to the cost of living
i ndex of 421 points, and not to 402 points.

M. Sen Cupta, |earned counsel for the Union, found
considerable difficulty in supporting that reasoning in the

award on this mtter. W are in agreement wth the
contentions of M. Gokhale in this regard. Chart, Exhi bi t
4, furnished by the Union, clearly shows that the index

nunber in Novenber 1961 was 421 points. It also shows that
the index for January 1962 was 402 points, but the index for
that nonth was not available till the end of January 1962
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and it could not have been before the parties when the
settl enent was nmade on January 6, 1962. Therefore, the index
nunber of 421 nust have been taken into
(1) [1964] | S.C R 234. (2) [21962] Il I.L.J.
352.
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account on the date of the settlenment and it nust have been
really for the increase of 21 points, after the date of Shri
Palit’'s. award, that the additional sumof Rs. 3/- was fixed
as dearness allowance. If on the other hand, the Tribunal’s
viewis correct, there would have been only an ’increase of
2 points, from 400 to 402, and for that increase of 2
points, the sum of Rs. 3/- was fixed, as dear ness
al | owance. I n our opinion, that reasoning of the Tribuna
cannot be accepted. Therefore the award of the Tribuna
will have to be nodified, in this regard, by directing that
the sliding scale providing for an increase or decrease of
Re. |/for ariseor fall of every 5 points, nust be related
to the cost of living index of the base of 421 (that being
the cost ‘of l1iving index for Novenber 1961 ) and not of the
base of 402, as. directed by the Tribunal

The last contention of M. GCokhale, bearing upon

dearness allowance, “is that the direction that the award
will have retrospective effect from Novenber 1963 is
erroneous. In thi's connection: M. Gokhale referred us to

el. 10 of the settlenent of January 6, 1962 stating that the
sett| enent was to remain operative for - three years.
According to | earned counsel, any rise in dearness allowance
shoul d have effect only after the expiry of three years from
January 6, 1962, or, at any rate, fromthe expiry of three
years from Novenmber 1, 1961, the date on which the increase
in the settlenent had been given effect to.

M. Sen Gupta, in the Unions appeal, pressed for the
award being given effect to from May 1962 when the Union had
made a demand on the conpany ~for revision of dearness
al | onance, especially when the Tribunal had itself found
that there had been a substantial rise in the price index
after the date of the settlemeat. It will be seen‘'that both
the parties have a grievance regarding the date from which
the revision of dearness allowance should be given effect

to, We are not inpressed with the contentions of both the
parties, in this regard. The Tribunal has taken note of the
rise in the cost of living index, as well as the ~demand

havi ng been made by the worknen, as early as May 21,. 1962.
It has also adverted to the fact that the reference, by the
State Governnment, was nade on Novenber 5, 1963. It has
further adverted to. the fact that though’  the cost of
[iving index had increased considerably, the conpany did not
choose to adjust the dearness allowance suitably. It /was,
after having regard to all the circunmstances that the
Tribunal felt that the worknen shoul d get dearness-all owance
comensurate with the cost of living index, at least. from
the month of reference, viz., Novenber 1963. As |laid down by
this Court in the H ndusthan Tines Case(l), no genera
formula can be laid down as to the date fromwhich a
(1) [1964] 1 S.C R 234.
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Tribunal should nmke its award effective and that that
guestion has to be decided by the Tribunal On a
consi deration of the circunstances of each case. In the
said decision this Court declined to interfere wth the
Tribunal’s direction that reliefs given by it would becone
effective fromthe date of reference

In Kamani Metals Ltd. Case(1l) the worknen had made
demands on July 1, 1961. The Conciliation Board was noved
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on Septenber 8, 1962 and, when <conciliation failed, a
reference was made on Decenber 14, 1962. The Tribunal made
an award, retrospective from Cctober 1, 1962, a date between
the reference to conciliation and the reference to the

Tri bunal . That decision of the Tribunal was accepted by
this Court.
Recent |y, in Hydro (Engineers) Pvt. Ltd. wv. The

Worknmen(2) this Court declined to interfere wth t he
direction given by a Tribunal that its award should take
effect fromthe date of demand made by the workmen. It has
al so been pointed out, in the said decision, that it is a
matter of discretion for the Tribunal to decide, from the
ci rcunst ances of each case, fromwhich date its award shoul d
cone into operation, and no general rule can be laid down as
to the date from which a Tribunal should bring its award

into force. Therefore it will be seen that when a Tribuna
gives a directionregarding the date fromwhich it has to
beconme ~effective, no question of principle, as such, is
i nvol ved.

From'the above decisions of this Court, it will also be
seen that this Court has declined tointerfere with an award
having effect fromeither the date of demand, or the date.
of reference, or even a date earlier than the date of
reference but after the date of demand. In fact, the
direction given by the Tribunal, in the case before us,
giving effect to its award fromthe -date of reference,
squarely conmes wthin the decision of this- Court in the
H ndusthan Tinmes Case(3) and, as such, that direction is
correct.

To conclude, on this aspect of dearness allowance,
excepting for the directionthat the rate of -increase or
decrease awarded by the Tribunal should be related to the
cost of living index of 421 and not 402 (as directed by the
Tribunal), in all other respects the decision of the
Tribunal on this point wll ~stand: This closes’ the
di scussion on the appeal of the conpany and the appeal of
the Union, in so far as they relate to dearness all owance.

There are two further points, taken by the Union, inits

appeal, one relating to the nodifications effected to the
gratuity schenme, and the other relating to the age of
super annuat i on. The provisions in the gratuity schene,
whi ch came up for consideration before the Tribunal, were
as follows:

(1) [1967] 2 S.C. R 463. (2) [1969] 1 S CR
156.

(3) [1964] 1 S.C R 234.
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"1. On the death of an enployee while in
the service of the conpany, one nonth’s sal ary
for each conpl eted year of service subject to
a maxi mum of 12 nonths salary not “exceeding
Rs. 4,000 on the average of the last ' three
years salary to be paid to his heirs or

dependant s as the Board may in their
di scretion decide.
2. On voluntary retirenment due to

illness or termnation of service by the
conpany after 10 years conti nuous and approved
service one nonth’'s pay for each year of
service subject to a maxi num of 12 nonths pay
not exceeding Rs. 4, 000.

3. No enployee shall be entitled to
claim any gratuity if he is dismssed for
di shonesty or misconduct or if he wll have
left service without notice or ternmnated his
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enpl oyment without the perm ssion of the

Company. "
The Tribunal has effected certain nodifications. to r. 3
which, in our opinion, are quite consistent wth the
decision of this Court in Managenment of Wenger & Co. V.
Wor kmen( 1) . Therefore the Union cannot have any grievance

regarding the Tribunal’s directions, in this 'regard.

So far as rr. 1 and 2 are concerned, the Tribuna
nodi fied them by increasing the ceiling from 12 nonths’
salary to 15 nonths’ salary and deleted the pecuniary limt
of Rs. 4,000. Inr. 2, the Tribunal further directed the
deletion of 10 years’ continuous and approved service, to
enable a worknman to get gratuity in the circunstances
nentioned therein. M. Sen GQupta, |earned counsel for the
Union, wurged that the Tribunal comitted an error in
prescribing the ceiling of 15 nonths’ basic wages and that
the Tribunal should have nodified r. 1 by providing that the
average |l ast one year’s salary should be taken into account
for the 'purpose of calculating gratuity, instead of the
three years’ period provided in the rule. M. Gokhal e
| ear ned counsel for the conpany, pointed out that his client
has been prejudiced by the nodifications effected by the
Tribunal, but the company had now been precluded from
rai sing these objections because of the limted | eave given
by this Court. Nevertheless, the counsel pointed out,
i nasmuch as the Tribunal was increasing the ceiling from 12
nonths to. 15 nmonths and deleting the further pecuniary
l[imt of Rs. 4,000/-, as well as the qualifying period to
enable a worker to earn gratuity, the Tribunal  must have
felt that no further nodifications were necessary. |n our
opinion no case has been mde out by the Union for
interfering with the directions given by the Tribunal and
we are also satisfied that there has been no inproper
exercise of discretion by the Tribunal in this regard. It
has effected certain nodifications in favour of the
(1) [1953] supp. 2 S.C.R 862.
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wor knmen and obviously it did not think it necessary to nake
any further .nodifications as pressed by the Uni on

Therefore, the objections to the: nodifications, raised on
behal f of the Union have to be rejected.

The last point that has been agitated by the Union, in
its appeal, is regarding the age of. superannuati on. The
provi si on regardi ng age of superannuation, as obtaining then
in the conpany, was as follows :--

"The age of retirement as nentioned in
the Conpany’s Standing Orders under-r. 9 wll
henceforth be strictly followed in case of al
enpl oyees. The enpl oyees. henceforth  shal
retire at the age of 55. Extension, if
any, will depend on Conpany’s discretion."

The Tribunal increased the age of superannuation to 58 years
from 55 vyears. It has relied upon two circunstances in
coming to this conclusion: (a) that this Court has raised
the age of retirenment from55 to 58 vyears in Jessop’'s
Case(1l) which was a case from Wst Bengal, with regard to
clerical and subordinate staff, other than those who. were
wor kers under the Factories Act. The appellant’s industry,
which is of a different nature, being a chemcal and
pharmaceutical industry, all the workmen of such a conpany-
factory workers or non-factory workers--should have the sane
age of superannuation. (b) The fixation of the age of
retirement for its enployees, by the GCovernment of West
Bengal , at 58 years.

M. Sen GCGupta urged that the age of superannuation
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shoul d have been raised to 60 years. It is not necessary to
refer to the earlier decisions of this Court, on this point.
Recently, in The Managenent of Messrs. Burmah Shell Gl
Storage and Distributing Co. Ltd. v. Its Wrknen(2), this
Court, after a review of the prior decisions, held that in
fixing the age of superannuation the nost inportant factor
that has to be taken into consideration is the trend in a
particular area. Applying this test, we are satisfied that
the Tribunal’'s fixing of the age of retirement at 58 vyears
is justified. As already noted, it has relied upon Jessop’s
Case(1l) which related to Wst Bengal and the age of

retirement fixed by the State Governnent. Therefore the
Tri bunal has taken note of the trend in the particular area,
vi z., West Bengal, when it increased t he age of

superannuation from55to 58 years. Therefore the Union’s
claimthat it should be further increased to 60 years cannot
be sust ai ned.
(1) [21964] | L.L.J. 451
(2) CGvil Appeal No. 44 of 1968, decided on May 1, 1968.
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In the result, excepting for the nodification indicated
by us with regard to the cost of living index in respect of

dearness allowance, ~in all other respects we confirm the
awar d. The appeal, by the conpany, 1is therefore partly
allowed to the extent of the nodification noted above. The
appeal of the Union /is dismssed. Parties will bear their
own costs.

G C C.A. No. 660/66 partly allowed.

C.,4. No. 811/ 66 di sm ssed.
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