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KAl LASAM P. S
BENCH

KAl LASAM P. S.
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Cl TATI ON:
1979 AIR. 310 1979 SCR (2) 341
1979 SCC (1) 202

ACT:

Prevention of Food Adulteration Act, 1950 Sections 8
and 9 as amended by the Anmending.  Act 49 of 1964-
Construction of-Presunption of adulteration of mlk in
respect of sanples after a fixed period.

HEADNOTE:

The appel l ant was convicted under section 8 read with
section 16 of the Prevention of Food Adulteration Act by the
Sub- Di vi sional Magistrate, Jalaun and sentenced to siXx
nont hs rigorous inprisonnent, the nini num sentence awar dabl e
under the P.OF. A 1950. 'In appeal the Session Court
reversed it, but in further appeal by the State against his
acquittal and reversal of the trial court decision, the H gh
Court of Allahabad set aside the Session's orders and
restored that of the trial court.

Di sm ssing the appeal by special leave the Court,

N

HELD: 1. Sections 8 and 9 of the Prevention of Food
Adul teration Act, 1950 as anended by section S of the
Amendi ng Act 49 of 1964 cannot be read as repealing the old
sections and enpowering the Central Governnent or the State
Governnment to appoint the Public Analyst or the Food
I nspector after the coming into force of the amendi ng Act,
implying that any prior appointnent o'. a Public Analyst or
Food I nspector stood repeal ed. [345A]

2 Wether the notifications of the Governnent in 1968
appointing the public Analyst and the Food Inspector with
retrospective effect fromMarch 05 are valid or not need not
be | ooked into because being an anmendnent Act, the
appoi ntnent of the Public Analyst and the Food Inspector
made by the State Governnment continued to be valid.

[ 345B- C]

3. The anended sections 8 and 9 do not in any way
repeal sections 8 and 9 as they originally stood. As to the
effect of the amendnent the |anguage of the anending
sections will have to be examined to find out whether the
original conditions were intended to be repealed. The
anmendi ng provisions should be held as part of the origina
statute. [345D E]

4. \Whenever the amended section has to be applied
subsequent to the date of the anendnment, the unanended
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provi sions of the Act have to be read along with the anended
provisions as though they are part of it. Reading the
amended section, it is clear that there is no provision
express or inplied, repealing the existing provisions or the
rul es made thereunder. The section will have to be construed
as being in addition to what had al ready existed. The effect
will be that the power of the State Governnent which already
exi sted under the unanended section and the appointnents
made t hereunder preserved and the action taken under the
amended sections with be in addition to the powers of the
State CGovernnent and the appoi ntments which had al ready been
made. [ 345F-G
342

Nagar Mahapal i ka, Lucknow v. Ram Dhani, A Il.R 1971
Al'l. 53 approved.

5. The contention that the analysis of the mlk after
44 days must yield to an adverse inference against the State
as to adulteration cannot be accepted. [346A]

In the present case there is evidence of the Food
I nspector that he added fornalin as a preservative and the
report of - the Public Analyst that no change had taken place
in the constituents of milk which woul d have interfered with
the analysis. This statenent of the analyst was not
challenged in any of the courts below. Apart from the
statenent of the Anal yst not having been questioned, in this
case it is admitted that formalin was added to the mlk by
the Food Inspector. The Food |Inspector added 16 drops of
formalin in each of the bottles “and had them sealed
properly. Rule 20 of = the Prevention of Food  Adul eration
Rul es requires that in the case of mlk, cream Dahi, Khoa
and GQur a preservative known-as "formalin", that is to say,
a liquid containing about 40 per cent of 'fornal dehyde’ in
aqueous solution in the proportion of 0.1 m. (two drops)
for 25 m. O 25 grams shall be added. There is also the
clear evidence of Public Analyst that no change had taken
place in the constituents of mlk which would interfere with
the anal ysis.[346D- G 347A]

Babboo v. State, A l.R 1970 Al 122; approved.

Dattappa Mhadappa v. Secy., Minicipal ~ Conmittee,
Bal dana, A.1.R 1951 Nag. 191 referred to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal ~Appeal No.
137 O 1972.

Appeal by Special Leave fromthe Judgnent and order
dated 27-4-72 of the Allahabad H gh Court in Govt. Appea
No. 128/ 69.

Yogeshwar Prasad, S. K Bagga and M ss Meera Bali for
the appel |l ant.

O P. Rana for the Respondent.

The Judgrment of the Court was delivered by

KAI LASAM J. This appeal is by special |eave by Sanbhu
Dayal against the judgnent of the H gh Court of Allahabad
allowi ng an appeal by the Governnent of U P. and setting
aside the order of acquittal and restoring the conviction
under sections 8 and 16 of the Prevention of Food
Adul teration Act and the sentence of six nmonths rigorous
i mprisonnent passed by the Sub- Di vi si onal Magi strate,
Jal aun.

On 1st Novenber, 1966, Shri Raja Ram Bhatt, the Food
I nspector, went to the village and found the appellant
Shanbhu Dayal bringing cows nmilk to Orai for sale. The Food
I nspector served a notice OD the petitioners and took sampl e
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of the mlk weighing 660 grans agai nst cash paynment of 0.60
P. He divided it in three equal parts and kept each part in
a different bottle. He added 16 drops of formalin in each
bottle and then sealed the same. One of the sealed bottles
was

343

given to the petitioner. Another bottle was sent to the
Public Analyst, Lucknow, for analysis. The Public Analyst
submitted his report dated 14th Decenber, 1966 giving his
opinion that the sample was deficient in non-fatty solid
contents by about 15 per cent. The charge-sheet was filed on
5th February, 1967 by the Food I nspector after obtaining the
sanction of the District = Medical officer of Health, Jal aun
at Orai. The appellant pleaded not guilty and denied that he
had sold the nmilk. According to himhe was taking the mlk
to one Pandey of village Kharra when the Food | nspector took
some of it without making any  paynment to him The tria
court accepted the case of the prosecution and on 10th
Noverber, /1967 convicted the appellant under section 8 read
with section 16 of the Prevention of Food Adul teration Act
and sentenced ~himto six nonths rigorous inprisonnent. The
appel l ant preferred a Crimnal Appeal to the Court of
Sessions. By its judgment ~dated 12th Cctober, 1968 the
Sessions Judge all oned the appeal and set aside the
conviction and sentence inposed upon the appellant. The
State of U. P. preferred an appeal tothe Hgh Court of
Al | ahabad. A Division Bench of the ~H-gh Court allowed the
appeal and restored the conviction and sentence inposed upon
the appellant by the trial court.

M ss Meera Bali, the | earned advocate appearing for the
appel l ant raised three contentions. She submtted that the
Prevention of Food Adulteration Act cane into force in 1954
and before the anending Act 49 of 1964 cane into force the
power to appoint the Public Analyst and Food |nspector
rested with the State Government only. After the amending
Act, Act 49 of 1964, sections 8 and 9 were substituted by
new sections 8 and 9 which provided that the Centra
Covernment or the State Governnment may by notification in
the official Gazette appoint a Public Analyst and ‘a Food
I nspector. The amending Act cane into forcein 1964. The
State CGovernment by notification dated 15th April, 1968,
appoi nted Food Inspectors with effect from1st March, 1965
and by notification dated 23rd March, 1968 appointed Dr. R
S. Srivastava as the Public Analyst wth effect ~fromlst
March, 1965. The submission of the | earned counsel is that
when the offence took place on 1st Novenber, 1966 neither
the Food Inspector nor the Public Analyst was empowered to
function as Food Inspector or Public Analyst as the
notification was nade very nmuch later on 15th April, 1968
and 23rd March, 1968 respectively. It was submitted that the
notification cannot give retrospective effect  to the
appoi ntnent from 1st March, 1965.

The Pl ea was accepted by the | earned Sessi ons Judge but
the H gh court held followi ng the decision of the Allahabad
Hi gh Court in Nagar
344
Mahapal i ka v. Ram Dhani (1) that the notification relating to
t he appoi ntmrent of the Food I nspector and the Public Anal yst
i ssued under the unanmended Act was valid even after the
amendment. Sections 8 and 9 of the Food Adulteration Act,
1950 before the amendi ng Act 49 of 1964 stood thus:

"8. Public Analysts. The State Governnent may, by
notification in the official Gazette, appoint such
persons as it thinks fit, and, possessing such
qualifications. as nmay be prescribed to be Public
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Anal yst and define local areas over which they shal
exercise jurisdiction

"9, (1) Subject to the provisions of Section 14,
the State Governnment, may by notification in the
of ficial Gazette, appoint persons in such nunmber as it
thinks fit, having the prescribed qualifications to be

Food I nspectors for the purpose of this Act, and they

shal | exercise their power wthin such |ocal areas as

that Government may assign to them"
The relevant amendnment to sections 8 and 9 is contained in
section 5 of the amending Act which reads as foll ows: -
"5. Substitution of new Sections for Sections 8

and 9.

For sections 8 and 9 of the Principal Act, the
follow ng sections shall be substituted, nanely:-
8. Public -Analysts: The Central GCGovernnent or the

State Governnent may, by notifications in the officia

Gazette appoint ~such persons as it thinks fit, having

the prescribed

qualifications to be Public Analyst for such |local areas as

may be assigned to themby the Central Governnent, as the

same may be
* * * *

9. Food Inspectors .(1) The Central Governnent or
the State Governnment nmay, by notification in the
of ficial Gazette, appoint such-persons as it thinks
fit, having the & prescribed qualifications to be Food
I nspectors for 'such local areas as nay be assigned to
them by the  Central Government , or. the State
Covernment as the case may be

*

* * *

On the facts it is not disputed that on the date of the
of fence neither a Public Analyst nor a Food |Inspector was
appoi nted after the anending Act 49 of 1964. The |earned
counsel would like us to read

(1) AI.R 1971 All. 53.

345
sections 8 and 9 of the Act as repealing the old sections
and enpowering the Central Gover nment  or the State

Governnment to appoint the Public Analyst or the Food
I nspector after the coming into force of the amending Act
inmplying that any prior appointnment of a Public Analyst or
Food I nspector stood repealed. W are usable to accept this
contention. It is not necessary for us to go into the
guesti on whether the notifications of the Government in 1968
Appointing the Public Analyst and the Food Inspector wth
retrospective effect from March, 1968 are valid or not for
we can rest our decision on the ground that being an
amendi ng Act the appointnent of the Public Analyst and the
Food I nspector mmde by the State Government before the
amendnment continued to be valid. I n Nagar Mhapal i ka Lucknow
v. Ram Dhani, (supra) it was held that when the Food
I nspector and the Public analyst were appointed ‘under
notifications Dated 27th July, 1959 issued under the
provi sions of Prevention of Food Adulteration Act, 1954, the
effect of the anmending Act, Act of 49 of 1964, was only to
the extent that the Central Government was given concurrent
powers wth the State Government in the mtter of
appoi nt nent of Public Analyst through notification and that
Act 49 of 1964 did not repeal any part of the Food
Adul teration Act which then existed and anendnents in the
specific provisions of the said Act which were affected by
Act 49 of 1964 will not have the effect of repeal of any.
part of the said Act. W agree with the view taken by the
Bench of the Allahabad Hi gh Court. The anmended sections 8




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

and 9 do not in any way repeal Sections 8 and 9 as they
originally stood. As to the effect of the amendnent the
| anguage of the amending sections will have to be exam ned
to field out whether the original sections were intended to
be repeal ed. The amendi ng provisions should be held as part
of the original statute. \Wenever the anmended section has to
be applied subsequent to the date of the amendnent the
unanmended provisions of the Act have to be read along with
the anended provisions as though they arc part of it.
Readi ng the anended section we find that there is no
provision, express or implied, repealing the existing
provisions or the rules nade thereunder. The section wll
have to be construed as being in addition to what had
al ready existed. The effect wll be that the power of the
State Governnent which-already existed under the unanended
section and the appointnments nade thereunder wll be
preserved and theaction taken under the amended sections
will be in addition to the powers of the State Governnment
and the appoi ntnents whi ch had al ready been nmade.

The 'second point that was rai sed by the | earned counse
was that the sanple was sent to the Public Analyst on 5th
Novenber, 1966
4-978SCl /78
346
but was analysed 'only on 14th Decenber, 1966. As the
analysis was after 44 days it was submitted that the mlk
woul d not have been in a fit condition for analysis. This
contention was not accepted by the 1earned Sessions Judge
who found that there was no evidence about = the sanple of
m | k being pasteurised or its despatch under refrigeration.
But the report of the Public Analyst clearly showed that no
change had taken place in the constituents of mlk which
woul d have interfered with the analysis. Though this point
was not pressed before the H gh Court the |earned counse
relying on a decision of the Nagpur Hi gh Court in Dattappa
Mahadappa v. Secretary, Minicipal Committee, Bal dana, (1)
submitted that where mlk is anal ysed by the Anal ysts a week
after the sanples were taken no presunption of adulteration
can be drawn in the absence of proof of the manner in which
the sanples were sent and the condition in-which the mlk
was when the sanples were received by him The | earned Judge
after referring to the various passages in the text book
"M Il k: Production and Control" by Harvey and Hi |l observed
that taking into account that the mlk was anal ysed by the
Anal yst almost a week after the sanples were taken, the
absence of proof of the manner in which the sanples were
sent and the condition in which the mlk was  when the
sanples. were received by himdetracts fromthe value of
anlyst’s certificate. 1In the present case there is evidence
of the Food | nspector that he added formalin 'as a
preservative and the report of the Public Analyst that no
change had taken place in the constituents of mlk which
wol d have interfered with the analysis. This statenent of
the anal yst was not challenged in any of the courts below
Apart from the statenent of the Analyst not having been
guestioned, in this case it is adnmtted that formalin was
added to the milk by the Food Inspector. The Food | nspector
added 16 drops of formalin in each of the bottles and had
them sealed properly. Rule 20 of the Prevention of Food
Adul teration Rules requires that in the case of mlk, Cream
Dahi, Khoa and Gur a preservative known as 'fornmalin, that
isto say, a liquid containing about 40 per cent of
f or mal dehyde in aqueous solution in the proportion of 0.1 n
(two drops) for 25 m or 25 grams shall be added The Hi gh
Court of Allahabad in Babboo v. State(2) held that in the
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case. of cows mlk to which necessary quantity of formalin
has been added according to Rules and whi ch has been kept in
normal circunmstances, it retains its character and is
capabl e of being usefully analysed for a period of about ten
months. It is unnecessary for us to specify the period for
which the sanple will remain unaffected but so far as this
case is concerned there is the clear evidence of Public
Anal yst that no

(1) A I.R 1951 Nag. 191.

(2) AI.R 1970 All. 122.
347
change had taken place .in the constituents of mlk which
would interfere with the analysis. As this statenent has not
been chall enged we see no reason for accepting the
contention of the learned counsel that the analysis of the
mlk after 44 days cannot be accepted. This contention has
also to be rejected.

Lastly, the | earned counsel submtted that the
prosecution has not established that the appellant was
taking the “mlk for the purpose of calc. This plea was
rejected by the H gh Court, accepting the evidence of PPW 2
that he know t he appell ant personally and that the appell ant
carried on the business of selling mlk in Oai and
possessed a licence in selling mlk in the preceding years
and also in the current year. According to the witness the
appel l ant brought mlk from the rural areas and sold it in
Oai in the current year and the nilk was sold by himto
hotel keepers. True evidence of this wtness was accepted by
the H gh Court and we see no reason the reject the testinony
of PPW 2. T he plea of the appellant that he was taking the
mlk for supplying it to one Triyugi Narain  Pandey was
rightly rejected by the H gh Court.

In the result we are unable to accept any of the
submi ssi ons made by the |[|earned counsel for the appellant.
W confirm the conviction under Section 8(1l) read wth
section 16 of the Prevention of Food Adulteration Act. The
sentence being the mninmum prescribed under the Act it

cannot be interfered with. |In the result the appeal is
di sm ssed
S R Appeal dism ssed

348




